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OFFICIAL DOCUMENT, No. 21. 

REPORT' 

OF THE 

Attorney General oi Pennsylvania. 

OFFICE OF THE ATTORNEY GENERAL, 

HARRISBURG, PA., January 1, 1905. 

To the Senate and Bouse of Representatives of the Commonwealth 
of Pennsylvania: 

I have the honor to submit, in obedience to law and custom, my 
pfficial report of the business transacted by the Attorney Genera l 
during the -two years ending on the 31st day of December, 1904. 

Upon assuming the duties of my office on the 21st day of January, 
1903, immediately after my appointment by the Governor and con­
firmation by the Senate, I found the work of the office had been so 
efficiently conducted and closed up by my able and energetic prede­
cessor and his capable and attentive Deputy Attorney General that 
nothing remained undisposed of except strictly current business. 

Hon. Frederic W. Fleitz was re-appointed and commissioned as 
Deputy Attorney General-a position he had earned by merit-and 
he has continued to discharge his varied and onerous duties with a 
zeal, fidelity and ability which have greatly lightened my labors. I 
also retained the trained and experienced staff, whose familiarity 
with · their respective duties has expedited the transaction of busi­
ness, and whose work has met with my approval. 

Under the act of 25th of March, 1903 (P. L. 62) the Department 
was reorganized, and now consists, in addition to the Attorney 
General and Deputy Attorney General, whose duties and salaries 
remain as now provided by law, of one Chief Clerk, learned in the 
law; one Law Clerk, learned in the law, both of whom receive sala­
ries of twenty-two hundred dollars per annum; one Private Secre­
tary, required to be a skilled stenographer; at a salary of sixteen 
hundred dollars per annum; a stenographer, at a salary of nine bun-
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drcd dollars per annum, and a messcngc1·, at a salary of six hundred 
dollars per annum. 

The work of the Department is exceedingly varied, requiring a 
knowledge of the principles and practice governing all other de­
partments of the Government, and special knowledge in particular 
fields. The volume of work is growing rapidly, owing to the estab­
lishment of new departments, such as the Highway Department 
and the Mining Department, the growth of the bridge business, and 
the expansion of the work of all other departments, as well as a 
noticeable increase in the number of State Commissions and Boards, 
all of which are constantly requesting official opinions as to theh' 
duties and powers. Besides this, a custom has grown up through­
out the State of propounding questions to the Attorney General by 
city and township officers and by individuals upon almost every 
subject matter. The law does not require the Attorney General to 
answer these inquiries, as he is not a general attorney, but solely the 
adviser of heads of departments and State officers. Nevertheless, 
the communications must be answered in some shape to escape the 
imputation of discourtesy or neglect, and it has imposed an enor­
mous burden upon the office. 

For these reasons, in my judgment, the salaries paid in my De­
partment are inadequate. I recommend that the salary of the De­
puty Attorney General be made five thousand dollars per annum, 
instead of four thousand dollars, as at present; that the salaries 
of the Chief Law Clerk and Law Clerk, both of whom are required 
to be lawyers and who cannot attend to private practice, be made 
twenty-four hundred dollars; and that the salary of the Private 
Secretary, whose labors steadily increase, be made eighteen hun­
dred dollars per annum. These increases, if made, as in my judg­
ment they should be made in justice to the incumbents, should take 
effect after the expiration of existing terms-say on the 21st of Jan­
uary, l!J07. 

I am also of opinion that the Attorney General should be paid a 
salary commensurate with the dignity, responsibility and exacting 
character of the position-a position which places the incumbent 
at the head of the Bar of the Commonwealth as its ranking officer. 
At present the Attorney General is paid a salary of three thousand 
the hundred dollars per annum, 'and is al130 paid five hundred dol­
lars per annum as a member of the Pardon Board. He receives 
nothing as a member of the Board of Propertv the Medical Council 

·' ' ' the Board of Public Accounts, the College and University Council 
and other boards. He is permitted to retain for his own use out of 
the f0es collected by hi~ office the sum of seven thousand dollars per 
annum and is required to pay over the excess thereof into the State 
Treasurr for the use of the Commonwealth. 'rhe system is 
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vicious, mongrel and uncertain. The highest law officer of 
the State ought not to receive the larger part of his com­
pensation from the contingencies of litigation-the most numerous 
and substantial parties defendant being the corporations of the 
State. He should be paid a certain salary out of the State Treasury, 
and be required to pay over all fees into the Treasury for the use 
of the Commonwealth. The salary should be at least twelve thou­
sand dollars per annum; it would not be excessive if it were fixed 
at fifteen thousand dollars per annum in view of the character and 
importance of the labor required, the exact features of which will 
appear in the subsequent pages of this report. This change should 
not go into effect until the 21st of January, 1907. 

The duties of the office may be classified as follows: 

I. Advisory. 
II. Quasi-Judicial. 

III. Forensic. 
IV. As a Member of Various Boards. 
V. Miscellaneous. 

I. ADVISORY DUTIES. 

The Attorney General is the .legal adviser of the Governor, the 
Heads of ·Departments, and of the various State Boards, heads of 
State institutions, and all State officials, and, when requested, he 
furnishes orally or in writing, formal opinions on questions arising 
in the administration of the State Government. This constitutes 
a very heavy portion of his labors, and its weight is increasing 
rapidly. It has more than quadrupled within the past two years. 
The following table shows the number of opinions requested, and 
to whom they were rendered in writing: 

OPINlONS RENDERED BY THE ATTORNEY GENERAL FROM JANUARY 12, 
1903, TO JANUARY 1, 1905. 

Hon. Samuel W. Pennypacker, Governor, . . . . . . . . . . . . . . . . . . . 26 
Secretary of the Commonwealth, . . . . . . . . . . . . . . . . . . . . . . . . . 8 
Auditor General, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17. 
State Treasurer, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 
Secretary of Internal Affairs, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 
Superintendent of Public Instruction, . . . . . . . . . . . . . . . . . . . . . 4 
Insurance Commissioner, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 
Commissioner of Banking, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . \20 
Secretary of Agriculture, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 
Commissioner of Forestry, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 
Factory Inspector, ........... . .............. . ... : . . . . . . . . 3 
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Chief of Department of Mines, .. . ... .. .. . ....... . . . .. · · · · · 
State Highway Commissioner , ..... . ............ . ... · · · · · · 
Commissioner of Fisheries, . . ..................... · · · · 
Superintendent Public Grounds and Buildings, .... . . .. · · · · · 
Superintendent Public Printing and Binding, ... . .......... . 
Dairy and Food Commissioner, .................. . ........ . 
Secretary Board of Game Commissioners, ...... . ....... . .. . 
Secret ary State Board of Health, ....... . .......... . ...... . 
Pres. and Officers State Pharmaceut ical Examining Board,. . 
Henry B. McCormick, President Board of Managers, Harris-

burg Hospital, . .. ................ . .. . . .. . ... . . .. . ..... . 
Samuel K. 'Schwenk, Chairman Vicksburg Battlefield Com., .. 
David_B. Oliver, Pres. Board School Controllers, .. . . . ...... . 
Cadwalader Biddle, General Agent and Secretary Board of 

Public Charities, .. . .......... . ...... . ...... .. .. . . . .... . 
R. A. Reid, Sec. Survivors Ass. of the 28th Reg., Penna. Vol.,. 
In re E astern Building and Loan Association, ... .. . . ..... . . 
Dr. H. B. Detweiler, . ... . . . .... . ..... . .... . ....... .. . .... . 
B. 0. Lyt e, Principal 1st P enna. State Normal School, . .. . ... . 
Hon. L. 0 . McLane, House of Representatives, .... . ........ . 
G P. o. M. Stiles, M. D., Chairman State Hospital for Insane, 

"'"3. E. District of Penna., .......... . . . ............ . . . .. . . 
T. M. Daly, Pres. Continental Title and Trust Co., ... .... .. . . 
Donald C. Haldeman, Esq., ......... . ......... .. .... . ..... . 
'Vm. McC. Johnston, Warden W estern Penitentiary of Pt' nna., 
'l'. B. Patton, Gen. Supt. P enna. Industrial Reformatory,. . ... 
In re P etition French for 'Vrits of Quo Warranto vs. Ransley 

et al., . ... . .......... . .. . . . .... . ............. . ... . . . .. . 
Hon. John E. Fox, ....... .. .. . .... .. ......... . .... . ...... . 
Jn re Quemahoning Valley Coal Co., . . .. ... .. . .... .. . . .... . 
In re Information of Lee P. Snyder and Patrick ,V. Cashman 

vs. The Pittsburg, Shawmut and Northern R. R Co., ... . .. . 
The Interior Construction and Improvement Co., et al. . .. ... . 
E. Dallett H emphill, Jr., Esq., ...... . ........... . ... ~ ..... . 
W. R. Andrews, Sec. State Rep. Committee, ... . .. . .. .. . . .. . 
Hon. W. H. Moody, Attorney General of the United States, .. 
P. F. Rothermel, Esq., .... . .. . ......... : .. . .. . ........... . 
l\fr. F. B. Comstock, . .... . .. . ....... .. ...... ... ... . .. . ... . 
J ames P . Herdic, Esq ., . ..... .. . . .. .. . . .. . . . .. .. .. . . ...... . 
Nelson & Maynard, . ... . . . ... . .. . . ... ............... . .... . 
Harry S. Scha effer, Esq., . . ..... .... .. . ....... . .. . ........ . 
Horatio C. Wood, M. D., University of P ennsylvania, . . .. . .. . 
To the Editor of "City and State,'' . ... . .. . .... . ..... . ... . . . 
Charles P earce Hewes, Esq., . . . .. . . . . . . ...... . . . . ... .. . .. . 
William Maxwell, Esq., ...... ..... . .. . . . ........ .. ...... . . 
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J. D. 0 1Neil, Esq., . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
William R. :Bricker, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Henry Beates, Jr., 'Pres. Boar<l Medical Examiners, . . . . . . . . . 1 
John L. Rouse, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
H. S. Hossler, . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Col. Francis C. Hooten, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Jos. DeF. Junkin, Esq., . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
C. R. Taylor, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
James Walker, Pres. Phila. Coal Exchange, . . . . . . . . . . . . . . . . 1 
Hon. John M. Reynolds, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
W. R Tucker, Master Warden Port of Phila., ... .......... ., . 1 
Frank Hall, Clerk to Medical Council, . . . . . . . . . . . . . . . . . . . . . . 1 
Geo. W. Hayman, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Charles L. Dykes, Sec. State Board of Undertakers, . . . . . . . . . 1 
\.Vm. A. McConnell, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Hon. Charles A. Snyder, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Hon. Alvin A. Adee, Department of State, Washington, . . . . . 1 
Howard Lyon; Pres. Hospital for Insane, Danville, . . . . . . . . . . 1 
Arthur H. Brockie, Sec. Germantown Battlefield Gorn., . . . . . . . 1 
Dr. J. S. James, Member of Board of Health, . . . . . . . . . . . . . . . 1 
Ralph Longenec~er, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 

Total, 186 

The opinions themselves will be found under the title ''Opinions of 
the Attorney General," immediately following this r eport. A.n ex­
amination of them will show their variety and scope. Some of them 
-as those relating to Judges Salaries, the Ballot Law, Incompati­
bility , of Offices, Charters, Building Associations, Food Inspection, 
Factory Inspection, Return of Collateral Inberitance Tax and Water 
Companies_.:_are elaborate and important. Besides formal opinions, 
over nine hundred leUers were written upon matters touching the 
business of the Department and numerous oral opinions were given 
almost daily to the Heads of Departments, State Officers, and mem­
bers of the State Boards and Commissioners. This does not include 
the letters to county or township officers or to individuals. 

II. QUASI-JUDICIAL DUTIE'8. 

These embrace applications for suggestions to the Courts that 
writs of quo warranto be issued; that the use of the name of the 
Commonwealth be allowed in equity proceedings; that writs of 
Mandamus be issued, as well as hearings before the Banking Com-
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missioner; that orders to show ca use, etc., be granted against in­
solvent financial institutions as well as hearings . before the At-' . 
torney General of a miscellaneous. character. They all involve the 
exercise of judicial or quasi-judicia l judgment, the practice being 
to gra:p.t no ew parte applications, but only upon notice to the par­
ties to be affected adversely. The parties appear in person or by 
counsel, testimony is submitted, either orally or by affidavit, and 
arguments follow; in the majority of cases, arguments as elaborate 
as if made in court. During the past two years ninety applications 
were made for writs of qiio warranto; of these sixty-three were 
granted.; fift een were refused; four were abandoned, two were with­
drawn and six are pending. P ermission to use the name of the Com­
monwealth was granted in ten cases, and two proceedings, in rail­
road cases, were allowed under the extraordinary Act of May 7th, 
1887. Nine Mandamus proceedings were instituted in the Common 
Pleas of Dauphin County, and six orders to show cause were issued 
against insolvent companies. 

PRACTICE IN EXTRAORDINARY PROCEEDINGS. 

The practice of the Department upon application for writs of quo 
warranto or mandamus or other extraordinary legal process is a~ 
follows: 

Upon receipt of petition or application, requesting the Attorney 
General to institute said proceedings, a certain day is fixed as a 
time of hearing. Notice of the application and the time of hearing, 
tOgetber with a copy of the petition or application, is required to 
be served by the petitioner upon the respondent. At the time fixed 
for the hearing the respect ive parties are heard. iu person or by coun­
sel at the Attorney General's office at Harrisburg. Testimony is 
taken either orally or by affidavit, and if a prima facie case is made 
out by the complainant, the Attorney General allows the writ ·asked 
for by a simple order to that effect, without filing a formal opinion 
setting forth the reason for his action. If the writ requested is 
thus allowed the suggestion is prepared and filed in the court of 
common pleas of Dauphin county. While the general practice is 
to institute proceedings of thts character in said court, the com­
plainant can institute the proceedings at the relation of the A.ttor­
ney General in any county. If it shall appear to the .-Utorney Gen­
eral in his discretion that the petitioner or complainant has not 
made out a prima facie case, he will refuse the application by simple 
notification that the writ has been refused without giYing reasons. 
The bearing of these cases by the court presents no peculiarities, 
the quo warranto cases being heard upon suggestion and answer 
and the equity cases upon bill and answer. 

The principle governing the allowance of applications for extra­
ordinary relief is ' based upon the existence of a question in whir.b 
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it is clear that the Commonwealth, as the conservator of the puu· 
lie welfare, i!? interested in the result. If it appears that the con­
troversy is substantially between private parties, one oi whom is 
seeking to weight the scales against an adversary lly the interposi­
tion of the State, the application is refused. 

The detail of this branch of the work of the . Department will be 
found in Schedule A, Appendix III. 

III. FORENSIC DUTIES. 

TAX COLLECTIONS. 

The Attorney General receives for collection from the Auditor 
General and State Treasurer all claims due the Commonwealth from 
any source, whereupon he proceeds to collect the same by suit or 
otherwise as he deems most conducive to the interests of the Com­
monwealth, and pays oYer to the State Treasurer all moneys im­
mediately upon his receipt of the same. He r eports quarterly to 
the State Treasurer the amount of money collected and paid over 
by him on account of t'he State, and has power to employ resident 
attorneys to assist in the prosecution of claims. Although most 
of these claims are transmitted to bim for collection by the State 
Treasurer and Auditor General, it is his duty to collect any claims 
due the . Commonwealth which may be certified to him by ariy other 
State official or State Board. He has the right of access at all 
times to the books and papers in the offices of the Auditor General 
and State Treasurer, and, in his discretion, may cause a settlement 
and collection of moneys appearing to be due thereby. In conjunc­
tion with the Audit.or General and State Treasurer, forming what 
is commonly known as the '·Board of Public Accounts," he reYises 
and resettles for tax or any other debt due the State, whether from 
corporations, city or county officers or individuals. He conducts 
the suits arising from appeals from the settlements of tax and 
other accounts p::1ade by the Auditor· General and State Treasurer. 

The practice with regard to settlem~nts for taxes and other cla.ims 
is as follows: 

These claims come into the bandg of the Attorney General only 
by certification from the Auditor General after settlement made 
by that official in conjunction with the State Treasurer. If the 
<kbtor, after having receiYed a copy of the settlement from the 
Auditor General, neglects to take an appeal therefrom to the court 
of common pleas of Dauphin county within sixty days after the ap­
proval of such settlement by the State 'rreasurer, the Auditor Gen­
eral certifies said settlement to the A ttornc>y General for immediate 
collection, and w!~hout further delay an action of assumpsit is 
brought upon this settlement in the Dauphin county court. The 
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summons obtained from the prothonotary of said court is sent for 
service to the sheriff of the county in whirh the office or residence 
of the debtor is located, together with a copy of the settlement filed 
in the suit. The sheriff makes his return of service through this 
Department to the prothonotary, and if the claim is not paid or ad­
justed and no formal affidavit of defense is filed, judgment is taken 
upon the r eturn day for the amount of tax or claim, together with in­
terest thereon, at the rate of 13 per cent. from sixty days after the 
date of settlement, Attorney General's commissions at 5 per cent., 
and costs of suit. If a formal affidavit of defense is fil ed before the 
return day, the case is included in a trial list -which is prepared 
when warranted by the accumulation of suits, .and tried at 
a special session of common pleas fixed by the court of Dauphin 
county. If, however, the debtor should, within sixty days after 
settlement, file with the Auditor General a formal appeal from the 
settlement, the said appeal, together with a specification of the legal 
objections to said settlement, is filed in the office of the prothono­
tary at Harrisburg, and the proceeding is also included in the trial 
list above mentioned. 

'l'he trial of suits of the Commonwealth for unpaid taxes, bonus 
and other claims present some peculiarities. The Dauphin county 
court has special jurisdiction under the a cts of 1870 and 1901 in all 
tax cases to which the Commonwealth is a party. Under the act 
of April 22, 1874 (P. L. 109), all tax cases may be tried without the 
intervention of a jury by filing in the proper office a stipulation to 
that effect , and nearly all of the Commonwealth's cases are thus 
tried. Testimony is taken either orally or by affidavit. Many cases 
are tried entirely upon affidavits. As in all other cases either party 
bas the right of appeat from th e opinion and finding of the court, 
and a ll such appeals are argued before the Supreme Court at its 
annual session in Harrisburg unless advanced by special order. 
Cases which inYolve consideration of the F edera l Constitution may 
be further appealed to the Supreme Court of the United States, but 
such appeals are infrequent. 

Of tax appeals in the court of common pleas of Dauphin county 
there have been during the past two y<:>ars five hundred and fifty. 
The detail will be found in 8clwdn1Ps D and E , Appendix III. 

'l'here have been eighteen cases argued in the Supreme Court of 
P enn sylvania; the details will be found in Schedule C, .\ppendix III. 

'l'here a re now pending in that court three cases, awaiting deci-
sion, and one awaiting argument. -

'l'here has been argued one case in the Superior Court, now await­
ing decision; one case argu0d in the Circuit Court of the United 
States, the decision of which was in favor of the Commonwealth, 
one case is now before the Supreme Court of the United States 

' 
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awaiting argument; of quo warranto proceedings there were sixt.r­
three cases instituted in the common pleas of Dauphin county ; nine 
injunction proceedings in the same court; three equity proceedings 
in the same court; two actions of ass um psi t in the same court; nine 
mandamus proceedings in the same court; thirty-four bridge pro­
ceedings in the same court, under the acts of 1895 and 1903; and 
five hundred and fifty tax appeals in the same court. 

The detail will be found in Schedules F, G, H. Appendix III. 

SPECIAL CASES. 

Some of the cases included in the foregoing general statement de­
serve special mention becau15e of tlleir unusual charact er and fa1·­
reaching importance. 

Cherry Hill Township -Water Company vs. Samuel W. Pennypacker, 
Governor et al. 

MANDAMUS AGAINST THE_ GOVERNOR. 

The first of these concerns the power of a court to control the 
action of the Governor by injunction or mandamus. This power is 
denied by the Governor. The question was fully argued by the At­
torney General, but unfortunately was not decided by the court, be­
cause the matter was disposed of on other grounds, denying to the 
complainants an exclusive right as water companies in the district 
sought to be invaded by a rival. The question recurring at a later 
date· in subsequent cases, and the same objection being t aken by 
the Attorney General to the jurisdiction of the court, this time by 
a motion to dismiss the bill, instead of a demurrer, the question was 
again left undecided through the abandonment of the proceedings 
hy th,e eminent counsel seeking an injunction upon a study of the 
l!rief filed by the Attorney General in the earlier cases. The At­
torney General regrets the absence of a judicial decision upon this 
important point-for it leaves the Governor in the future open to 
similar assaults upon his independence as a coordinate and inde­
pendent branch of the government. It is confidently believed that 
the courts have no power to issue an injunction or to address a 
mandamus to the Governor, and that if such writs should be issued, 
so addressed, in the future , it will be entirely proper for the Chief 
Executive officer of the State to decline to be served with process. 
As the question was fully examined in the light of the authorities, 
and goes to the very root of the distribution of power under the 
Constitution, the brief of the Attorney General in support of his 
contention will be found in full in Appendix II, in the belief 
that it may prove of service in future examinations of the matter, 
should any occur. 

2 
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INCREASE OF JUDICIAL SALARIES. 

By. act of 14th of April, 1903 (P. L. 175-177), the Legislature fixed 
the salaries of the judges of the Supreme Court, of the Superior 
Court, of the Courts of Common Pleas, and of the Orphans Courts, 
increasing the amounts theretofore paid to them. The question 
arose under the Constitution whether the increased amounts could 
be paid to those judges who were in commission at the time the act 
went into effect. The Auditor General, Hon. E. B. Hardenbergh, 
requested the official opinion of the Attorney General, who elabor­
ately reviewed the question and advised that official that the act was 
eonstitutional, was uniform in operation, and applied to all the 
judges irrespective of the dates of their commissions. The opinion 
will be found post, pages 109-150. The Auditor General there· 
upon proceeded, in accordance therewith, to draw warrants in 
favor of the judges upon the ,State Treasury. These warrants the then 
State Treasurer, Hon. Frank G. Harris, declined to pay, under the_ 
advice of priYate counsel. It became necessary to institute pian­
damus proceedings. These were heard by the Hon. Martin Bell, 
president judge of Blair county, and the Hon. Robert Von Mos­
chizker, associate judge of the court of common pleas No. 3 of Phila­
delphia county, both of whom were invited, because of their free· 
dom from pecuniary interest in the result, to hold the Dauphin county 
court in place of the Hon. John H. Weiss, president judge, and Hon. 
George Kunkel, both of whom declined to sit from motives of deli­
cacy. 

It was held, contrary to the contention of the Attorney General, 
that the Treasurer as a constitutional officer bad the right in bebal! 
of himself and bis sureties to raise tbe question, but on the main 
point-the constitutionality of the act-the decision upbeld the 
opinion of the Attorney General, and a writ of veremptory manda­
mus was awarded. The decree being in favor of the Commonwealth 
on the main point, it became impracticable to appeal from the rul­
ing as to the Treasurer's powers. This Department considers that 
question as still open, and only to be settled on some future occa­
sion, in a proper suit, by the Supreme Court. It is believed that 
the State Treasurer has none but ministerial powers as to a ques­
tion of this character, and cannot exercise judicial authority by 
challenging the constitutionality of an act which it is his duty to 
obey. A proper conception of the character of administratin~ au­
thority requires the final settlement of this question by the high­
est court. 

In the meantime an effort was made by a privatr citizen to obtrude 
himself into the case, thC'n in the bands of the State authorities. 
which was effectively disposed of by the Dauphin county court, an ·1 
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its action was affirmed by the ~upreme Court. An appeal froru the 
decision in the Harris case was taken by Hon. ·wrniam L. Mathues, 
the successor of Mr. Harris, as State Treasurer, and the case was 
fully argued by Hon. Ward R. Bliss, of Delaware county, Hon. 
Lyman D. Gilbert, of Dauphin county and by Hon. "William B. 
Broomall, of Delaware county, as counsel for the appellant, and by 
the Attorney General, and John G. Johnson, Esq., of Philadelphia, 
as counsel for the Commonwealth, appellee, before six of the Su­
preme Court justices sitting at Pittsburg. Upon consideration of 
their interest in the result, five of the justices refrained from a de­
cision of the question, and the powers of the• court devolved em 
necessitate upon Mr. Justice Thompson, who was free from inter­
est. The decree of the lower court was affirmed. 

A citizen of a foreign State, alleging the payment by it of taxes in 
Pennsylvania, filed a bill in the Circuit court of the United States 
for the Eastern District of Pennsylvania, against the State Treas­
urer, as a citizen of this State to restrain the payment of the sal­
aries to the judges as increased by law. The Federal jurisdiction 
was denied by the Attorney General, who moved to dismiss the bill. 
After two arguments, the latter upon a motion for leave to amend 
the bill by matter challenging the right of Mr. Justice Thompson to 
act for the Supreme Court, the motion to amend was refused, and 
the bill was dismissed by Hon. John B. :!\IcPherson, United States 
district judge sitting at circuit. The opinion of the Attorney Gen­
eral, as given to the Auditor General, has been twice judicially 
affirmed, and his contention as to the absence of Federal jurisdic­
tion has also been judicially sustained. The question, after six 
arguments, is now at rest, and the salaries as increased have been 
paid to all judges. 

DANVILLE BERSEMER CASE. 

This case, together with that of the Crucible Steel Company of 
America, and the American Steel and \Vire Company of New Jer­
sey, constitutes a type of cases in which an effort was made to se­
cure for the Commonwealth, under the act of May 8, 1901 (P. L. 150), 
a bonus from foreign corporations doing business within the State. 
'fhe cases were begun under the administration of Attorney Gen­
eral Elkin, but came into my hands upon appeal from the decision 
of the Dauphin county court, and were argued by me in the Supreme 
Court. Had the court sustained the contention of the Common­
wealth, a very large amount of money could have been collected, 
but the Supreme Court decided, in the case of Commonwealth, 
appellant, v. DanYille Bessemer Company, 207 Pa. St. Reps. , 303, 
that the act of May 8, 1901, imposing a bonus on foreign corpora-
tions, affects only tho.se foreign corporations which located their 
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chief places of business within tbe State, or brought capital within 
the State and actually employed any part of such capital after the 
passage of the act, and that it bad no retrospective effect. This 
case ruled many similar ones, and consequently the claims of the 
Commonwealth for bonus against all foreign corporations doing 
business in the State prior to the passage of the act of May 8, 1901, 
have been abandoned. 

THE PROVIDENT LIFE AND TRUST COMPANY CASE. 

This was nn appeal by the Commonwealth from a decree in equity 
of the Court of Common Pleas No. 2 of Philadelphia County, in 
which it had been decided by the lower court that The Provident 
Life and Trust Company was not liable to pay the four mill per­
sonal property tax upon assets held by its Insurance Department . 
in the amount of thirty-one millions and upwards. The company 
had successfully resisted, in the Dauphin County Court of Common 
Pleas, an effort to impose a capital stock tax, based upon a valua­
tion including the said thirty-one million dollars of assets, the ex­
clusion being made by the court below on the ground that the assets 
did not belong to the company in its own right, but were held for 
the Insurance Department of its business. This being the case, 
i.he Commonwealth ~hen sought to impose the four mill personal 
property tax upon the assets referred to, and was met by the 
strangely contradictory position on the part of the defendant com­
pany, that the assets were owned and possessed by them in their 
cwn right. To carry this question to a conclusion, an appeal was 
taken; the case has been argued before the Supreme Court and is 
now awaiting decision. 

BRIDGE PROCEEDINGS UNDER THE ACT OF JUNE 3, 1895, 
AS AMENDED BY THE ACT OF APRIL ~1 ~ 1903. 

During the two years embraced by this report there has been a 
great increase in the number of applications for the rebuilding of 
bridges carried away or destroyed during that period. From 1895, 
i.he date of the passage of the original act,, to 1899, while the Hon. 
H enry C. McCormick served as Attorney General, applications for 
only two bridges were made under the proYisions of the said 
Act. From 1809 to 1903, during the term of office of Attorney Gen­
eral Elkin , proceedings W(·re instituted for the rebuiluing of 35 ad­
di t ional bridges. In the last two years there haYe been 34 proceed­
ings under the provisions of the Acts for the reconstruction of 
bridges destroyed or carried away, the aggregate cost of which 
will not be far from $ 1 , ~::i0 , 000 . In view of this striking increase 
and the very serious drain which it entails upon the State Treasury,. 
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it is important that the Legislature give this matter its earnest 
consideration, with a view of devising some means whereby this 
great burden upon the revenues of the State may be lifted or at 
least checked in its growth. Since the State, by virtue of these 
Acts of Assembly, has gone into the business of builrllng bridges, 
additional and arduous duties have been imposed upon this De­
partment which have greatly augmented its work. In seven cases, 
after the proceedings had been regularly instituted, the Attorney 
General, in behalf of the Commonwealth, filed exceptions to the re­
ports of the viewers because, in his judgment, the provisions of the 
Act of Assembly had not been complied with either by the county 
seeking the new bridge or by the viewers recommending its con­
struction. 

IN RE ALLENTOWN BRIDGE. 

In the case of the bridge over the Lehigh River at Allentown, 
note of which was made in the last report of Attorney General 
Elkin, on page 36, exceptions were filed by the Attorney General on 
the ground that the viewers appointed by the Court had recom­
mended in their report a more elaborate and costly bridge than was 
necessary, and considerably increasing the height, width and length, 
as compared with the old bridge, together with a recommendation 
that the bridge be so constructed as· to permit a double track for 
the· trolley line, and other features which were desired by the Cen­
tral Railroad of New Jersey in order to obviate a grade crossing. 
The matter came to argument at length before the Court of Dauphin 
,County, and subsequently, on May 9, 1903, the Court, in an elabor­
ate and well-considered opinion, sustained the exceptions of the 
Attorney General in every particular, and set aside the report of 
the viewers. Subsequently an agreement was entered into be­
tween the Commonwealth, on one side, and the Lehigh Valley Tr.ac­
tion Company and the New Jersey Central, on the other, by which 
the additional cost made necessary by the construction of the 
bridge as recommended was to be paid by the corporations, and the 
decree of the court was amended and the bridge is being built. 

IN RE CATAWISSA BRIDGE. 

This case presented an unusual feature and one not provided for 
explicitly by the language of the Act. 

This was the first bridge built under this law, and it was finished 
in 1897 at a cost of about $82,000. During the high water in the 
early part of March, 1904, the bridge was damaged by having two 
of its four spans precipitated into the stream by the destruction of 



14 RE'PORT OF THE ATTORNEY GENERAL. Off. Doc. 

a pier. The remaining abutments and parts of the superstructure 
being of approved modern construction and in a good state of pre­
servation, the Attorney General filed exceptions to the report of 
the viewers appointed on April 1, 1904, which said report, after 
setting forth the facts clearly and fairly, recommended that an 
entirely new bridge be built at the expense of the Commonwealth. 
In these exceptions the contention of the Attorney General was 
that the bridge was neither carried away nor destroye!l within the 
meaning of the language used in the Act of Assembly, but that the 
damage which it had sustained required that the burden of the 
cost of repairing the same should r est upon the · county. Argument 
was had on these exceptions in the court of Dauphin county, and 
an opinion was rendered by that Court on October 17, 1904, in 
which the exceptions of the Commonwealth were dismissed and a 
decree entered that the bridge be rebuilt at the cost uf the Com­
monwealth. The Court adopted this interpretation of tlle Act: "If 
the bridge is so damaged by the flood or storm as practically to 
require rebuilding, it fa clearly the duty of the Commonwealth to 
rebuild. If the damage is less, it is the duty of the r.ounty to re­
pair." 

IN HE' BRIDGE .\.CROSS ffff A'fARA CREEK, LEBANON 
COUN'TY. 

In this case the viewers appointed by the Court reported that 
they found that the bridge was damaged and weakened by high water 
on March 8, 1904, and that, though the Commissioners were notified 
of the weakened condition o.f the bridge, nothing was done to repair 
the da mage, and that on the night of April 8th, after being in use 
for nearly a month subsequent to the date of the flood, the northern 
span of the bridge fell into the creek. For this reason they de­
clined to recommend the rebuilding of the bridge by the Common­
wealth. Exceptions to their report were filed by the County Com­
missioners, while the Attorney General's Department appeared in 
support of the report. The matter was argued before the Court, 
and subsequently, on the 17th of October, 1904, the Court delivered 
an opinion dismissing the exceptions filed by the com1ty and sus­
taining the report of the viewers, thus relieving the State from 
liability to rebuild. 

IN RE BRIDGE ACROSS 'fHE SURQUEHANNA RIVER AT BER· 
WICK. 

In this ease, as in several others, the r eport of the viewers failed 
to conform to the requirements of law and exceptions were filed 
by this Department. 1Subsequently, amicable arrangements were 
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perfected, by which the interests of the State were safeguarded and 
the exceptions were withdrawn. 

IN RE ARTHUR WAD SW ORTH 

PROC'EE.DINGS IN SUPPRESSION OF RIOTS. 

In the case of Arthur Wadsworth one of the most important de­
cisions rendered by the Rnpreme Court in recent years was that of 
l\fr. Chief Justice Mitchell, in the habeas corpus proceedings brought 
in behalf of Arthur 'Vadsworth by this Department. By reference 
to the last report of my predccesor Attorney General Elkin, on page 
xxxviii, a full and complete history of this most l1nusual case will 
be found. See also post, Appendix II. 

A soldier, Arthur Wadsworth, by name, on duty during the great 
strike in the anthracite region in the summer of 1902 13hot and killed 
a private citizen who refused to halt after having been challenged 
by the said Wa<lsworth, who was placed as guard at a house which 
had been dynamited on two previous occasions and which was oc­
cupied by the wife ~nd four small children of a non-union worker at 
that time employed ill the mines. The coroner's jury recommended 
that the district attorney proceed against the soldier for the shooting, 
and, in accordance with this recommendation, a w;irrant was sworn 
out, charging ·wadsworth with murder and an attempt was made to 
arrest him. The Colonel in command of his regiment, acting under 
advice of this Dep;artmen,t, declined to permit the warrant to be 
served. After the regiment was mustered out of service and the sol­
dier had returned to priv.ate life, he was arrested in Pittsburg and 
charged with murder. The Deputy Attorney General thereupon ap­
peared before the Supreme Court and secured a writ of habeas cor­
pus, directing that the soldier be brought before that tribunal for a 
bearing upon the merits of the case. The matter was argued at 
length on the first Monday of January, 1903, and the Supreme Court, 
in a most able and forcible opinion, written by Chief Justice Mit­
chell, reported in 206 P. S. 165, discharged the prisoner from cus­
tody, sustaining the broad principle that, as a soldier under arms, he 
was subject to the orders of his superior officer, who, in turn, was 
acting under the authority of the Governor of the Common wealth, 
upon whom is enjoined by the Constitution and laws of this State 
the duty and power of enforcing the laws and preserving the peace 
and quiet of the community. In view of the disturbed condition of 
society, brought about by frequent conflicts between capital and 
labor, to whieh this State is and has been for some years especially. 
subject, this opinion is of great value in settling the law as to the 
extent of the authority of the Governor in the protection of life and 
property. 



16 RE'PORT OF THE ATTORNEY GENERAL. Off. Doc. 

IV. DUTIES A S A MEMBER OF VARIO U S BOARDS. 

'l'be Attorney General is a member of the Board of Property, 
wllicb is the successor of the land office ; of the Board of Public 
Accounts, which rel"ises and resettles accounts for tax or other 
debts due th e State, whether from corporations, city or county 
officers or indiYiduals; of the Board of Pardons, which makes rec­
ommendations to the Governor for the exercise of Executive cleIJ?.­
ency, or declines to act; of the Medical Council of the State, which 
is charged with delicate and responsible duties affecting the prac­
tice of medicine; of the College and University Council, and he is 
also an official Yisitor of the Philadelphia county prisons and of the 
State penitentiaries. The duties of the Pardon Board are onerous 
and exacting, fr equently involving the examination of heavy records. 
The work of the Board of Property is not so constant, but requires 
care in the examination of ancient surveys. 

V . MISCELLANEOUS DUTIES. 

'l'he Attorney General bas been frequently invited to sit at bear­
ings before the Governor touching the granting of charters. ·with 
the Secretary of the Commonwealth upon similar business; with 
the Board of Commissioners of Public Grounds and Buildings, and 
with the Ba nking Commissioner at bearings touching the ap­
pointment of r eceiYers of financial institutions. He has also ex­
amined and joined in the approval of forty-two charters for insur­
ance companies, and twenty charters for· banks. H e has also aided 
members of the Legislature and heads of departments in the fram­
ing of titles to bills. 

I annex a summary of the business transacted during the period 
cover ed by this report. 

SUMMARY OF BU SINESS IN THE ATTORNEY GENERAL'S 
OFFICE FROM JANUARY 1, 1!)03, TO ,JANUARY 1, 1905. 

Quo warranto proceedings in common pleas of Dauphin 
county, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . G3 

(15 applications refused, 4 abandoned, 1 pending, 2 with­
drawn.) 

Injunction proceedings in common pleas of Dauphin 
county, .. . .. . .. ..... . .... . .. . . ... ... ·... . .. .. ... . ... 9 

Equity procel'dings in common pleas of Dauphin county, 3 
Actions in assumpsit instituted in common p1eas of Dau-

phin county, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Orders to show cause, etc·., against insol n 'nt insurance 

companies, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6 
Mandamu s proceedings in common pl eas of Dauphin 

county, . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . 9 
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Cases argued in Supreme Court of Pennsylvania, . . . . . . . 18 
Cases argued in Superior Court o~ Pennsylvania, . . . . . . 1 
Cases argued in U. S. Circuit Court, . . . . . . . . . . . . . . . . . . 1 
Tax appeals in common pleas of Dauphin county, . . . . . 550 
Bridge proceedings under the acts of 1895 and 1903, . . . 34 
Hearings before the Attorney General, . . . . . . . . . . . . . . . . 102 
(Quo warranto, 90; use of the name of Commonwealth, 

10; under act of May 7, 1887, 2. 
Insurance company charters approYed by Attorney Gen-

eral, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 42 
Bank charters, etc., approved by the Attorney Geneml, 20 
Formal opinions rendered in writing, . . . . . . . . . . . . . . . . . 186 
Cases now pending in Supreme Court of P ennsylvania, 3 
Cases pending in the Supreme Court of United States, 1 

COLLECTIONS. 

For 1903, .... . ....... . ......... .. .. . . $265,272 40 
157,930 91 For 1904, ... .. . ...... . .. .......... . . 

For 1903, 
For 1904, 

CO .MMISSIO NS. 

$8,675 54 
7,538 27 

Total, . . ................ .. ......... . · · · · · · · 

All of whkll is respectfully submitted, 

$423,212 31 

16,213 81 

$439,426 12 

HAMPTON L. CARSON, 
Attorney Gene1'al. 
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OFFICIAL DOCUMENT, No. 21. 

OFFICIAL OPINIONS OF THE ATTORNEY 
GENERAL.-

OPINIONS GIVEN TO THE GOVERNOR. 

PEOPLE' S GAS LIGHT AND FUEL COMPANY OF BUCKS COUNTY­
CORPORATIONS OF THE SECOND CLASS-APPLICATIONS FOR CHAR­
TER-NUMBER OF SUBSCRIBERS-ACKNOWLEDGMENT-ACTS OF 
APRIL 29,. 1874, AND MAY 29, .1901. 

The act of May 29, 1901, P . L. 326, reduces the minimum number of appli­
cants for " charter of a corporation for profit from five to three; reduces the 
number of necessary subscribers from five to two persons, but on e of whom must 
be a ·citizen of Pennsylvania, and reduces the number ·Of those, w ho are to m a ke 
acknowledgments and subscription under oath from three _t:o two persons, and 
repeals the provision of the act of April 29, 1874, section 3, P. L . 73, which re­
quires that the acknowledgment and oath be taken before the recorder of deeds 
of the county in which ·the chief operations are to be carried on. H ence, an ap­
plication which has five subscribers, three of whom are citizens of New Jersey 
and two of Pennsylvania, and the acknowledgment and subscription under oath 
to which is made before a notary public by the two subscribers who are citizens 
of Pennsylvania, is valid. 

Office of the Attorney General, 
Harrisburg, Pa., March 25, 1903. 

Hon. Samuel ~' . Pennypacker, Governor of the Commonwealth of 
Pennsylvania: 

Sir: In accordance with your request I have examined the appli­
cation for letters patent presented in behalf of a proposed corpora­
tion of the second class to be known as "People's Gas, Light and 
:Fuel Company of Bucks County, P ennsylvania." There are five sub­
scribel's, three of whom are citizens of New J ersey, and two of whom 
are citizens of Pennsylvania. The acknowledgement before a notary 
public is made by the two subscribers who are citizens of P ennsyl­
vania. The subscription upon oath is made by the same two per­
sons. You request my opinion as to whether this application is in 
proper form. 

The act of April 29, 1874, (P. L. 73), by the third section, requires 
that the charter of an intended corporation must be subscri.bed by 

( 21) 
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five or more persons, three of whom at least must be citizens of this 
Commonwealth. The same section, by a later clause. requires that 
the certificates for corporations of the second class "shall be acknowl­
edged by at least three of the subscribers thereto before the Record­
er of Deeds of the county in which the chief operations are to be 
carried on, or in which the principal office is situate, and they shall 
also make and subscribe an oath or affirmation before him, to be 
endorsed on the said certificate, that the statements therein are 
true." 

The act of 29th May, 1901, (P. L. 326), entitled "A supplement to 
an act entitled 'An act to provide for the incorporation and regula· 
tion of certain corporations,' approved April twenty-ninth, one thou­
sand eight hundred and seventy-four," provides that thereafter cor­
porations for profit (second class) "may be formed by the voluntary 
association of three or more persons, and the charter of an intended 
corporation must be subscribed by two or more persons, one of whom 
at least must be a citizen of this Commonwealth, and all laws or 
parts of la>rs inconsistent herewith are hereby repealed.'' It is sug­
gested that th,e later act operates as a repeal of the requirements 
of the act of 1874 as to acknowledgement by at least three of the 
subscribers before the Recorder of Deeds and subscription upon oath 
or affirmation by the same three persons as those who make the 
acknowledgement. 

There is inexactness in the wording of both acts. In strictness, 
it could not have been meant that the "charter" should be subscribed 
by the applicants, but that the "application" or "certificate" should 
be so subscribed. Making this reasonable correction, and reading 
the acts together, I am of opinion that there is no actual or neces­
sary inconsistency between the provisions of the earlier and later 
acts as to acknowledgement and subscription upon oath. The act 
of A.pril 29, 1874, fixed five as the minimum number of applicants 
for a charter and three as the minimum number of citizens of Penn­
sylvania. The act of ~fay 20, 1901, fixed three as the minimum num­
ber of applicants, but provided that the application must be sub­
scribed by two or more persons, one of whom must be a citizen of 
this State. No reference was made to acknowledgement and sub­
scription upon oath before the Recorder of Deeds, both of which re­
quirements were substantial provisions of the act of April 2!), 1874. 

The primary effect of the later act is threefold-to reduce the 
minimum number of applicants for a charter from :the to three to 

' reduce the number of necessary subscribers from five to two per-
sons, and to reduce the minimum number of threP citizens of Penn­
sylvania to the minimum number of onP. The secondary effect is 
to reduce the necPssary number of those who are to make acknowl­
edgement and subscription upo11 oath from three to two persons, 
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This follows from the nature of an acknowledgement, which implies 
a preceding act which is acknowledged and confirmed. It would be 
but a pointless provision to require an acknowledgement from one 
who was not required previously to sign, and, inasmuch as subscrip­
tion is now required of but two persons, it follows that acknowl­
edgement, 'in its true sense, can be required of but two. The sub­
scription upon oath is required by the act to be made only by those 
who make acknowledgement, and if acknowledgement is required 
of but two, it follows that subscription upon oath can be required 
of but two. 

In the application for a charter now under consideration, the appli­
cants are five in number, the subscribers are five, three of whom are 
citizens of New Jersey, and two of whom are citizens of Pennsyl­
vania. The acknowledgement to the subscription upbn oath before 
a notary public is made by two persons. Regarding the signature 
of three of the five subscribers as in excess of the requirements of 
the law, the certificate may be regarded as being signed by two 
persons. It is acknowledged by two persons and sworn to by two 
persons. It is, therefore, in the form required by the act of May 
29, 1901, modifying the provisions of the act of April 29, 1874. I 
conclude, therefore, that it is in proper form and may be approved. 

Very respectfully, 

BUTLE'R RAILWAY COMPANIES. 

HAMPTON L. CARSON, 
Attorney General. 

Extensions of route on the part of a street railway company filed subsequent 
to the filing of charter applications and prior to the contemplated a ction of the 
Governor upon the said charter applications will operate to defeat such applica ­
tions under the act of June 7, 1901, P. L. 514, when ·the proposed routes con­
flict with the routes described in the extensions. 

Office of the Attorney General, 
Harrisburg, Pa., April 14, 1903. 

· Hon. Samuel W. Pennypacker, Governor: 

Sir: I have examined the atticles of association of the Butler 
Traction Street Railway Company and those of the Citizens' Street 

· Railway Company of Butler, both of which were sent to me by you, 
accompanied by a communication addressed by John F . Whitworth, 
Esq., corporation clerk, to the Secretary of the Commonwealth. 

These applications were filed in the office of the Secretary of the 
Commonwealth on the 10th and 12th of March, 1903, respectively. 
Upon exi:tmination Qf the records of tbe State Department it was 
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ascertained that, at the time of the filing of said articles, the routes 
described therein did not conflict with the route of any prior incor­
porated company. Since said examination, however, the Butler Pas­
senger Railway Company, incorporated June 22, 1899, filed in said 
Department several duly adopted extensions of its route over certain 
streets in the borough of Butler, over which the routes described 
in the said articles of the two applicants for charters, if granted, 
must pass. The question, therefore, arises whether the extensions 
of route on the part of the Butler Passenger Railway Company, oc­
curring as they did on the 21st of March, 1903, and prior to your 
own contemplated action upon the applications for charters of the 
Citizens' Street Railway Company of Butler and the Butler Traction 
Street Railway Company, will operate to defeat the applications 
because of the conflict of the proposed routes with the routes as 
described in the extensions. It is clear, upon authority, that letters 
patent for a street railway under the act of '.May 14, 1889, (P. L. 211), 
as amended by the act of June 7, 1901, (P. L. 514), will not be granted 
where, after the filing of the articles of association, but before ac­
tion has been taken upon them by the Governor, an extension has 
been filed by another company, covering the same route as that in­
dicated in such articles of association. Such was the ruling of the 
Secretary of the Commonwealth in the case of the Rock Glen Street 
Railway Company, reported in 10 District Reports, 592. The ruling 
of the Department was sustained by Judge Butler, of Chester county, 
in the case of Commonwealth em rel vs. Uwchlan Street Railway 
Company, reported in 11 District Reports, 236. In this case it was 
distinctly held that an "Extension'' under the act of June 7, 1901, 
(P. Ir. 516), becomes a portion of the route of the street railway 
adopting it as soon as it is recorded in the proper office and the 
exemplification thereof is :filed in the office of the Secretary of the 
Commonwealth at Harrisburg. This decision was carried, upon 
appeal, to the Supreme Court, and there affirmed, that court hold­
ing, upon the 1,3th of October, 1902, (203 P. S., 616), that the learned 
judge of the court below was right in the results reached by him, 
and that it had been clearly shown that the whole policy of the 
street railway law has been to prevent conflict as to routes on streets 
between rival companies, by prohibiting any incorporation of a com­
pany to adopt a street on which a track is laid or authorized to be 
laid. This was in conformity with the view previously expressed by 
the same Court in the case of Homestead Street Railway Company 
vs. Pittsburg Railway Company, 166 P. S., 162. The only difference, 
in fact, between the cases now before Your Excellency and the cases 
referred to in this opinion, consists of the feature that in the pres­
ent cases the applications for charters were made prior to the actual 
filing in the office of the Secretary of the Commonwealth of the 
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extensions of route by the Butler Passenger ~ailway Company. 
There can be no doubt, however, that the "extensions" were filed 
before the applications of the Citizens' Street Railway Company 
of Butler and the Butler Traction Street Railway Company could 
be acted upon, and it is suggested that the hardship of the case is 
so manifest that some difference in result or in ruling might be 
properly reached. 

I am of opinion that you have nothing whatever to do with the 
hardship of the case. It cannot affect the principle involved. The 
Butler Passenger Railway Company had the legal right to extend 
its route, if it did so in a propel' manner, and upon filing of its ex­
tension papers with the Secretary of the Commonwealth its original 
chartered route became properly and legally extended, under the 
view expressed by the Sqpreme Court. 1'his was a risk which the 
present applicants were bound to know. were bound to assume, 
and from which they cannot escape. The Secretary of the Com­
monwealth is allowed no discretion in the matter, but he is obliged, 
upon the receipt of the papers of extension, to file them in his office. 
Such was the ruling of Judge Simonton in the case of the West 
Chester Street Railway Company vs. W. W. GrieRt, reported in 
6 Dauphin County Reporter, page 13. The extensions become opera­
tive frmu the date of filing. 

Therefore, it appears that at the present date-to which your 
consideration will be properly confined-the applications conflict 
with routes already belonging to the Butler Street Passenger Rail­
way Company. In my judgment the applications should be refused. 

Very respectfully, 
HAMPTON L. CARSQN, 

Attorney General. 

WARREN ACADE'MY OF SCIENCE'S-CH.ARTER-CORPORATIONS NOT 
FOR PROFIT-ACT OF JUNE 14, 1887. 

A corporation organized for the purpose of "educating the public by exhibiting 
artistic, mechanical, agricultural and hQrticultural products, and providing in­
struction in the arts and sciences," is not within the act of June 14 , 1887, P . L. 
383, entitled "An act to provide for the incorporation and regulation of com­
panies, not for profit, organized for t·he encouragement of the arts and sciences, 
and of agriculture and horticulture, and to confer upon such companies the 
right ·of eminent domain," and a charter for such a corporation will be refused. 

The act contemplates the incorporation of companies for the purpose of holding 
Expositions. 

Office of the Attorney General, 
:S:arrisburg, Pa., Dec. 14, 1903. 

Hon. Samuel W. Pennypacker, Governor of the Commonwealth of 
Pennsylvania: 

Sir: I have examined the application for letters patent filed by 
tbe Warren Academy of Sciences, under the act of June 14, 1887, 

3 
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(P. L. 383). This act is entitled "An act to provide for the incorpora­
tion and regulation of companies, not for profit, organized for the 
encouragement of the arts and sciences, and of agriculture and horti­
culture, and to confer upon such companies the right of eminent 
domain." 

I am of opinion that the act was never intended to cover the case 
of the applicants. They are individuals, residing at Warren, Pa., 
and their purpose, as stated by themselves, is of "educating the 
public by exhibiting artistic, mechanical, agricultural and horticul­
tural products, and providing instruction in the arts and sciences." 
Substantially this is an educational institution, particularly as this 
purpose imposes upon it the burden of providing instruction, which 
would seem to imply something more than a mere exhibition of a 
collection. The words above quoted, it is true, are taken from sec­
tion· 1 of the act of Assembly, and so far as literal compliance with 
the act is concerned, the -certificate appears to be in proper form and 
within the terms of the act. 

There are several features of the act, however, which cause me 
to reach the conclusion that it never was intended by the Legisla­
ture to confer upon an academy of sciences the great power of emi­
nent domain. The word "academy" or " institution" does not appear 
in the act. The term "academy" has a distinct and fixed meaning, 
applying to an institution of learning, such as a college or university 
relating to or connected with higher education. Thus we speak of 
"Academic studies," and of "academical degrees," or "academical 
controversies" and of "academic proceedings," and we speak of an 
"academician" as a member of an academy or a society for promoting 
arts and sciences. These kindred titles suggest a very different 
kind of institution or establishment from an Exposition. 

'The preamble of the act is as follows: 

"Whereas, Expositions of artistic, mechanical. agricul­
tural and horticultural products have proved of great 
benefit in the education of the people, and have become 
a prime and general necessity as a popular means of dis­
~e1:ninating knowledge, and to acco.mplish such purpose, 
1t is necessary to confer upon associations a permanent 
organization and power to acquire, hold and improve 
permanent locations for such expositions by the exercise 
of th e p·ower of eminent domain, now, therefore, be it 
enacted, etc." 

Clearly this language relates to an enterprise upon a scale of pub­
lic and not private importance, and the term Exposition in popular 
use has become associated with national , interstate and international 
exhibitions or expositions, such as the Centennial Fair held at Phila­
delphia in 1876, the World's Fair at Chicago in 1893, the New Orleans 
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Exposition, the Charleston- Exposition, and the present St. Louis 
Exposition, and others of a similar character, nations, states and 
cities, as well as individuals, being called upon to contribute exhibits 
and participate in the work of erecting buildings. So much so is 
this the case that in the Century Dictionary, under the word "expo­
sition," the definition is given "A.n exhibition or show, as of the 
products of art and manufacture," explained by this quotation from 
the thirty-first volume of "The Century Magazine," page 153, "With 
steam transportation from the heart of the city (Philadelphia) to 
the exposition grounds, and with unprecedented low railroad rates, 
there is every assurance of success." 

The preamble, of course, ca n be resorted to for the purpose of 
ascertaining the meaning of a doubtful statute, for , as Lord Coke 
says: "It is a key with which to unlock the meaning of the statute." 
I am satisfied that the word was used as applying to an enterprise 
far different from that contemplated by the subscribers associating 
themselves under the designation of the "Warren Academy of 
;Sciences." An examination of section 4, which confers the right of 
eminent domain, confirms this interpretation of the statute. The 
language is as follows: 

"The taking of such public lands for the erection and 
maintenance thereon of buildings, or other structures, 
for the public exposition of manufactured articles, agri­
cultural products, minerals and all articles pertaining to 
the arts and sciences, by the exercise of the right of emi­
nent domain, is hereby declared to be taking of said 
land for public use." 

I shall not attempt an interpretation of this language as applied 
to the case of an Exposition. I doubt if any Court would or could 
give it literal interpretation. The case of an exposition is not before 
me, and I cannot conceive that it ever was intended by the Legis­
lature to confer upon an academy of sciences, even though exhibiting 
artistic, mechanichal, agricultural and horticultural products, power 
so sweeping and dangerous. It is a cardinal rule of construction 
that statutes giving authority to condemn property under the right 
of eminent domain are strictly construed. All grants of power by the 
government are to be strictly construed, and this is especially true 
with respect to the powe~ of eminent domain, which is more harsh 
and peremptory in its exercise and appropriation than any other. 
Such is the doctrine laid down in many cases cited by Lewis, in 
his work on Eminent Domain, section 254. Judge Bland, in Binney's 
case, 2nd Bland, Chancery, Md., 99, said: 

"An act of this sort deserves no favour; to construe 
it liberally would be sinning against the rights of prop­
erty." 



28 OPINIONS OF THE ATTORNEY GENERAL. Off. Doc. 

The same rule is stated by Judge Endlich, in his work on the hiter­
pretation of Statutes, section 343. After referring to various ~tat­
utes which should be strictly construed, he says: "A fortiori must 
the rule apply to statutes for the taking of the property of individ­
uals for public purposes.'' In the case of Pittsburg, etc., Railroad 
Company ,-s. Bruce, 10:! Pa. S., page 24, Judge Bredin said: 

"As against the Commonwealth, these sections might 
be construed strongly in favoi: of the corporation. As 
against the owner of land whose property is taken and 
apportioned under the right of eminent domain, we 
think no presumptions are in favor of, but all are 
against the corporations." 

The judgment in this case was confirmed by the Supreme Court. 
To the same effect is the case of Varick vs. Smith, 5th Paige Chan­

cery, 137 (N. Y.), 28 American Decisions, page 420. Chancellor Wal­
worth said: 

"But in a State which is governed by a written consti­
tution like ours, if the Legislature shall so far forget its 
duty and the natural rights of an individual, as to take 
his private property and transfer it to another, where 
there was no foundation for a pretense that the public 
was to be benefited thereby, I do not hestitate to de­
clare that such an abuse of the right of eminent domain 
was an infringement of the spirit of the Constitution; 
and, therefore, not within the general powers delegated 
by the people to the Legislature." 

No educational institution in the land has power to take public 
propert.r or the property of a private citizen for its purposes. Our 
great universities and other educational and scientific institutions 
possess collections of great value and magnitude of the highest edu­
cational importance, and yet they do not possess the power of emi­
nent domain. I see no justification for stretching the terms of the 
statute so as to cover the present application, even though the appli­
cants haye literally quoted the language of the act in the statement 
of their purposes or complied with the provisions of the act as to the 
form of the certificate required as a charter. 

I am of opinion, therefore, that the letters patent should be re­
fused. 

I return the paper submitted. 
Very respectfully, 

HAMPTON L. CARSON, 
Attorney General. 
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IN RE VICTOR COAL COMPANY-CORPORATIONS:-AMENDMENT OF 
CHARTER-EXTENSION OF TIME OR OF TERRITORY-ACT OF JUNE 13, 
1883. 

A corporation organized under the act of April 29, 1874, P . L . 73, as a cor­
poration of the second ·class, cannot extend its t erm of existence or enlarge its 
territory by amending its charter under the act of June 13, 1883, :P. L. 122. 

Office of the Attorney General , 
Harrisburg, Pa., February 5, 1904. 

Hon. Samuel W. Pennypacker, Governor: 

Sir: I have examined the papers submitted to me in the matter of 
the request of the Victor Coal Company to be advised whether it 
would be permitted to amend its charter by an extension of its term 
and territory, without the payment of further bonus, and now ex­
press my views thereon. 

It appears that the Victor Coal Company was incorporated on the 
12th of January, 1888, for the term of twenty years, for the purpose 
of "carrying on the business of mining coal in the county of Clear­
field, in the State of Pennsylvania, and in the said county of pur­
chasing and leasing coal lands and opening and working the same; 
and for miriing, quarrying, shipping, transporting, buying and sell­
ing coal, and with the power of erecting, constructing, purchasing 
and owning such buildings, machinery and other appliances of what­
ever nature necessary or convenient in the conduct or management of 
the said business." The company now desires to amend its charter 
by making the term thereof perpetual, and by removing the limita ­
tion upon the territory in which it may carry on its operations. lt 
proposes to accomplish this under the provisions of the corporation 
amendment act of 13th of June, 1883, (P. L. 122). This act provides, 
inter acia, as to corporations formed for profit under the act of 
April 29, 1874, or any of its supplements, that whenever such cor­
poration shall desire "to improve, amend or alter the article and 
conditions of the charter or instrument upon which said corporation 
is formed and established, it shall and may be lawful for such cor­
poration to apply to the Governor of this Commonwealth for sueµ 
improvement, amendment or alteration in the manner provided by 
this act." 

Under the practice that has grown up under the act, the certificate 
of amendment goes to the Governor through the office of the Secre­
tary of the Commonwealth, with such recommendations as the 
Secretary may feel called upon to make; and in the present c~se 
the position is taken by the State Department that a certificate 
proposing to amend a charter by extending the term of its exist­
ence and removing the limitation upon the territory in which it 
may operate, will not meet with the approval of the Secretary unless 
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it be aecompanied by an amount of money sufficient to pay a bonus 
of one-third of one per cent. upon its authorized capital stock, just 
as though · ~uch certificate of amendment were an application for a 
charter for a new corporation. 

On behalf of the applicant it is urged that this is a new ruling, 
reversing the practice of the Department under the act of 1883, and 
that, before going to the trouble and expense of advertising its inten­
tion to apply for an amendment to its charter, as provided by that 
act, the Victor Coal Company desires to present to you, through 
counsel, several considerations why this ruling should not obtain. 

T'he matter is learnedly and ably discussed in the papers sub­
mitted, turning chiefly upon the payment of bonus, it being con­
tended, on the one hand, that none of the statutes authorizing amend­
ments of charters require the payment of a bonus as a prerequisite, 
and, on the other band, that the payment of the bonus should be 
exacted because the amendments suggested practically amount to 
a re-chartering of the corporation. It must be observed that so far 
as the form of the request is concerned, the application is not for 
the re-chartering of a corporation, nor is it an application for a new 
charter. The time for that has not arrived, because the present 
charter term does not expire until 1908. But, whatever the form 
in which it is presented, the real ques tion is, whether the proposal 
to make the term of the charter perpetual-it now being limited to 
the term of twenty years-and the removal of the limitation upon 
the territory in which it may now carry on its operations, consti­
tute improvements or alterations within the meaning of the act of 
June 13, 1883? 

It may be conceded that if the proposed changes are within the 
meaning of the act, there is no statute imposing a bonus as a condi­
tion of their allowance. On the other band, if the proposed changes 
are not within such meaning, then the question of llonus need not 
be discussed at the present time. 

The Victor Coal Company was chartered irnder the provisions of 
the act of April 29, 187 4, as a corporation of the second class. It 
was required by that act that the application of an intended corpora­
tion must set forth, inter azi·a, the place or places where its busi­
ness is Lo be transacted and the t erm for which it is to exist. The 
fourth section provided that "The charter for incorporations named 
in this act may be made perpetual, or may be limited in time by their 
own provisions." It is clear that an amendment, under the act of 
1883, to be effective as an amendment, must be deemed and taken 
to be part of the original charter. If the life of that original charter 
is circumscribed by a period of its own limitation, whatever amend­
ments, valid in themselves, are attempted, must necessarily be opera­
tive during the life of the charter and would necessarily expire with 
it. That which affects the corporate life or term of existence of a 
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corporation, does not, in my judgment, come within the true mean­
ing of the term "amendment," The statute gave to the applicants 
the option of stating a term oc· of making their charter perpetual. 
They saw fit to select the former. They contracted with the State 
upon that basis. If a charter be a contract, the right should at least 
be mutual, and the State should have the same latitude of objec­
tion to a change in the terms of a charter, which consists of a grant 
of its own sovereignty, and which by agreement has been specific­
ally limited in time, as the incorporators would have were an at­
tempt made by State action to abrogate any of the provisions of a 
charter or to impair the obligations of a contract. 

The doctrine of the Dartmouth College case must be extended 
equally to the protection of the Commonwealth as well as to the pro­
tection of the incorporators. It does not affect the validity of this 
position to argue, as is done in this case, that the corporation might 
have had a perpetual charter for precisely the same price that it paid 
for a limited charter. The all-sufficient answer to this is that it saw 
fit to apply for a limited term and got it. Now that it finds itself 
in the position of desiring to extend its corporate life, it must do 
so on the basis of a new contract, and it cannot, under the guise of 
an amendment operative only within the time limits prescribed in 
the original charter, seek to give an indefinite duration to a grant 
of State sovereignty which,. by the express contract between the 
parties, was limited in duration. 

The illustration put by the State Department, that there is no 
difference in principle between the renewal of a charter and the 
renewal of a lease of real estate, strikes me as apposite. It is asked 
what would be said of the lessee if, upon the expiration of his lease, 
he should demand of tht! lessor a perpetual lease without compensa­
tion? It is no answer to this proposition to argue that, if the origi­
nal lease contained a stipulation that upon its expiration it might 
be renewed and made perpetual without the payment of any further 
rental on the part of the lessee, it would probably be said of the 
lessee, in case he exercised his option, that he was merely insisting 
upon his rights. This · argument is bas~d upon the assumption that 
the act of 1883 authorized the Victor Coal Company to extend its 
term indefinitely, and that therefore the act of 1883 constituted a 
part of the contract with the State. This is a begging of the major 
premise. The whole question is, \Vhat is the true meaning of the 
act of 1883? If it authorized such a change in the charter as is con­
tended for in this case, then undobutedly tl~e act of 1883, being 
passed prior to the incorporation of the company, would constitute 
a portion of the contract made between that company and the State, 
hut, inasmuch as, in my judgment, the act of 1883 does not sanction 
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such a change as an amendment, alteration or improvement of the 
charter the act of 1883 cannot be made to cover the case in such a 
way as' to read into it the gift of perpetual life and the further gift 
of extended territory unnamed and unthought of at the time of the 
in corpora ti on. 

Attorney General Cassidy, under date of September 28, 1883, ruled 
that a telephone company could not extend its territorial limits to 
counties not named in its original charter within the meaning of the 
act of June 13, 1883, and discusses in detail the question whether 
the addition of territory could be fairly considered an improvement, 
amendment or alteration within the meaning of the act. While 
dealing with the question of an extension of territory he uses lan­
guage which is equally pertinent to the extension of time within 
which a corporation has to live. He says: 

"When we speak of the improvement of a charter we 
obviously mean the improving or bettering of the char­
ter already granted, and if the operations of such char­
ter are confined to prescribed limits, we mean it is im­
proved within those limits. Hence, we think that the 
addition of territory to a limited charter is not an im­
provement within the meaning of this act. 

"Is it an amendment? To amend a thing, as defined 
by Webster, is to change it in any way for the better, 
to remove what is erroneous, superfluous, faulty and 
the like; to supply deficiencies, to substitute something 
else in place of what is removed. The word is synono­
moi1s with to amend, correct, reform, rectify. An 
amendment, therefore, is change or alteration for the 
better, a correction of faults or errors, an improve­
ment, a reformation, an emendation * * * In respect to 
the amendment of a charter of in.corporation, the amend­
ment must relate to the charter as originally granted, 
and if it does not correct, improve, reform, rectify or 
alter some~hing in the original charter, it is not prop­
erly speakmg an amendment to that charter. * * * 
Hence, I am led to the conclusiou, after a very careful 
consideration, that the proposed extension of this char­
ter to new territory is not an amendment within the 
fair meaning of the act of 1883. Of course, this con­
clusion relates only to the question in hand. Whether 
it would also apply to a corporation whose territorial 
limits are ~ot prescribed in its charter, I do not pre­
tend to decide. I am also construing the act in its rela­
tion to charters which are thus prescribed the exten­
sion of which into new territory, by gen~ral amend­
ment, ought not to be allowed except under clear war­
rant of law. 

"I do not deem it necessa1·y to consider particularly 
whether the proposed amendment is an alteration with-
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in the meaning of the act, since it will scarcely be 
claimed that it falls within that designation alone. It 
does not 'pretend to alter in any proper sense any 
article or condition in the original charter, and if not, 
it cannot be said to be such an alteration as is contem­
plated by the act." 

33 

Reference should also be made to the opinion of Deputy Attorney 
General Snodgrass, under date of March 21, 1884, where, in an appli­
cation for a water company to amend a charter by extension of its 
territory, the amendment was allowed by virtue of the express pro­
vision of the third section of the act of 1883, as follows: 

"That nothing herein contained shall authorize the 
amendment, alteration, improvement or extension of 
the charter of any gas or water company so as to inter­
fere with or cover territory previously occupied by any 
other gas or water company." 

It is plain that this conclusion was reached because th.;re was 
a legislative grant of the right to extend its territory on the part 
of a water company, the only limitation being upon the interference 
or occupation of territory previously occupied by any other gas or 
water company. 

I see nothing in the opinion of Deputy Attorney General Snod­
grass to modify the conclusions reached by Attorney General Cas­
sidy, and just as he concluded that the extension of territory could 
not come within the meaning of the words "improve, amend or alter," 
so I cnnnot see how the extension of the term of corporate exist­
ence can come within the meaning of those words. A perpetual 
charter is no better legally than a limited charter; that is to say, 
there is nothing defective in a twenty year charter, merely because 
it is limited in term. And there is nothing defective in a limitation 
as to territory. As to time and place it is perfect. If the extension 
of the territory of a telephone company is not within the meaning 
of the words "alter," "improve,'' "amend," neither is the extension 
of the time of the corporate existence of a coal company. Such an 
extension is not an amendment, improvement or alteration in any 
sense of these words. It is in substance the creation of a new term, 
the creation of a new corporation, the creation of a contract with the 
State, within new bounds. The words cannot mean that any altera­
tion or amendment which the applicant may consider an improve­
ment must be allowed. That would be to make the applicant the 
sole judge of the value of the alteration attempted, and to ignore 
the standpoint of the State. It might well happen that at the time 
of the expiration of the term the State might prescribe an increase 
of bonus as her gifts of sovereignty advanced in value. To deprive 
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the State of that rio-ht now would be to sacrifice her rights without 
"' ' consideration. A contract must bind both of the contracting parties. 

In my judgment the request should receive a negative answer. 
Very respectfully, 

HAMPTON L. CARSON, 
Attorney General. 

IN RE THE PORT'LAND WATER AND POWER COMPANY-CORPORA­
TIONS-CHARTERS-W ATER SUPPLY-WATER POWER-CONFINEMENT 

TO SINGLE LOCALITY-ACTS OF APRIL 29, 1874 , MAY 16, 1889, AND MAY 
21, 1889. 

There are three classes of water companies: (1) For the supply of water to the 
public; (2) for the supply, storage and tra nsportation of water and water power 
for manufacturing and commercial purposes; (3) for the storage, transportation 
and furnishing of water for manufacturing and other purposes, and for the 
erection, establishing, furnishing, transmission and using of water power there­
from . 

An application for a charter for "' corporation of the first or second class is 
made under paragraph 9, section 2, of the act of April 29, 1874, P . L . 73, as 
amended by the act of May 16 , 1889, P. L. 226, and must disclose the district or 
locality in which the corporation is to operate. 

An application for a charter for .a corporation of the third class is made under 
paragraph 18, section 2, of the act of April 29, 1874, as amended by the act of 
May 21, 1889, P. L. 259, and is not required to confine ·the operations of the cor­
poration to a single city , borough or district w here the water and water power 
are to be furnished. 

Office of the Attorne;> General, 
Harrisburg. Pa., F eb. 5, 1904. 

Hon. Samuel TV. Pennypacker, Governor of the Commonwealth of 
Pennsylvania: 

Sir: You referred to me the application of the Portland ·water and 
Power Company for a charter for a corporation to be formed for 
the purpose of "storage, transportation and furnishing of water 
for manufacturing and other like purposes, and for the creation, 
establishing, furnishing, transmission and using of water power 
therefrom, such water and water power to be furnished within the 
county of Northampton, Pennsylvania." The business of the cor­
poration is to be transacted in the village of Portland, in the county 
of Northampton. 

This application is protested against by certain citizens of the 
borough of Pol'tland, in the county of Northampton, who are appli­
cants for a charter under the name of the Portland Water Company, 
whose purpose is to "supply an abundance of good and wholesome 
water to the public at the borough of Portland, Pennsylvania." 
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These papers are accompanied by a query as to whether the place 
of storage and location of works, and the territory to be supplied, 
ought not to be designated. Accompanying these papers is a brief 
submitted in behalf of the State Department, in which the objec­
tion is raised that the application of the Portland \¥ater and Power 
Company is defective, inasmrrch as it is not confined to a single 
town, city, borough or district, where the water and water power are 
to be furnished, but extends to the entire county of Northampton. 

Two questions arise: 

1. As to whether there is any conflict of purpose between the two 
~pplications; and 

2. Whether both applications are.in proper form. 
In my judgment, the application of the Portland V\Tater Company 

is for a wa'ter supply company, while that of the Portland Water and 
Power Company is for a wateY power company. It is clear, however, 
that some confusion as to the purpose of the latter company has 
arisen in the minds of the protestants, because they state that if, in 
your judgment, the purposes oL the two intended corporations do 
not conflict, no protest is intended, but, if otherwise, they will stand 
on their objection. 

A consideration of these matters involves an examination of all 
of the acts of Assembly and the decisions of the courts thereon 
relating to water companies. Under the acts of 2Dth April, 1874, 
(P. L. 73); 16th of May, 1889, (P. L. 226); 21st of May, 1889, (P. L. 259); 
2nd of July, 1895, (P. L. 432), and 9th of May, 1901, (P. L. 624), there 
are three. classes of water companies known to the law: 

1. For the supply of water to the public; 
2. For the supply, storage and transportation of water and water 

power for manufacturing and comme_rcial purposes; and 
3. For the storage, transportation and furnishing of water for 

manufacturing and other purposes, and for the creation, establish­
ing, furnishing, transmission and using of water power therefrom. 

Applications for charters for either the first or second class must 
be made under the ninth paragraph of section 2 of the act of April 
29, 1874, as amended by thP act of May 16, 1889. Although applica­
tion for these specified pu<'poses is to be made under the same 
amended paragraph, yet these purposes are distinct and cannot be 
united in one application. (Sowego Water Company, 16 County 
Court Reports, 179). Application for the third class must be under 
the eighteenth paragraph of section 2.of the act of 1874, as amended 
by the act of 21st of May, 1889. 

T'here can be no doubt that companies of the first class are purely 
local, and the application for the charter must disclose the district 
or locality ~n which they are to operate. 'This follows from a con-
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sideration of section 2 clause 9 of the act of 29th of April, 1874; 
' also section 34, clause ~; section 34, clause 4, and section 34, clause 

7, of the same act; the supplementary act of May 16, 1889 (P. L. 
226), amending the ninth paragraph of the second section of the act 
of 1874; Sowego \Yater Po11·er Co., 16 County Court Reports, 179; 
opinions of Attorneys General Lear, Kirkpatrick and McCormick; 
Meredith & Tate, page :214; Pittsburg Supply Company, Biennial 
Report of the Secretary of the Commonwealth for 1888, page 65; 
act of 16th of May, 1889; 2nd of July, 1895, (P. L. 432); Bly v. White 
Deer Mountain Water Company, 197 P. S., 80; and Monongahela 
\Vater Company, 9 County Court Reports, 57. 

As to the second class I am of opinion that they also are local, and 
the application must disclose the locality or district in which they 
are to operate, because, being authorized by an amendment of para· 
graph 9 of section '.2 of the act of 1874, they are swept by force of 
the amending acts within the ninth clause, and are, therefore, em· 
braced by the provisions of the law which emphasize the local 
character of companies charter ed under that paragraph. I find no 
decisions as to the second class. They occupy a border ground be­
tween the companies as originally authorized by the ninth. para­
graph of the act of April :2D, 1874, as unamended, and the eighteenth 
paragraph of the same act as unamended. The result, however, of 
the amendment of May 16, 1889, was to cause a partial introduction 
into clause 9 of the act of April 29, 1874, of what had theretofore 
constituted the substantial part of clause 18 of that act. 

Clause 18 of the act of April '.29, 1874, is saved, however, from de­
struction and absorption, by th e later act of May 21, 1889, which 
amends it in such a manner as to establish a material and substan­
tial distinction between the two classes designated in this opinion 
as one and two by creating what I have called the third class at 
the head of this opinion. I find no decisions as to the third class. 

·with these distinctions in view-, notwithstanding the mixed charac­
ter of the second class. I am of opinion that the statutes must be read 
in such a manner as to give full force and effect to each of them. if 
possible_. and that any construction which would subject the third 
class to the provisions of the law applicable to the :first and sec­
ond clai;:ses would practically obliterate the distinction established 
by, and entirely ignore, the act of May 21, 1889. This would be inad­
missible. 

The proper method of interpreting statutes passed at the same 
session of the Legislature is laid down by the Supreme Court in the 
case of \Vhite v. City of !Meadville, 643, in which Mr. Justice Dean , 
vdopting th e languag-r of Smith v. People, 47 N. Y., 330, said: 

"Statutes enaded at the same session of the Legis­
lature should receive a construction, if possible, which 
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will give effect to each. They are within the reason 
of the rule governing the construction of statutes ni 
parimateria. Each is supposed to speak the mind of 
the same Legislature, and the words used in each should 
be qualified and restricted, if necessary, in their con­
struction and effect, so as to give validity and effect to 
every other act passed at the same session." 

37 

Adhering to this rule of construction, I cannot doubt that the two 
acts of May 16, 1889, (P. L. 226), and of 21st of May, 1889, (P. L. 259), 
relate to different paragraphs of section 2 of the act of April 29, 1874, 
and are not to be confounded. The two acts must be read consecu­
tively. Both must stand, if possible. As there was an original dis­
tinction between the two classes of water companies in the act of 
187 4, so this distinction has been preserved through both of the 
_amending acts, and it cannot be safely concluded that the Legisla­
ture intended to abolish these distinctions or to create a practical 
merger of paragraphs 9 and 18 of section 2 of the act of April 29, 
1874. I cannot conclude that the effect of the act of May 16, 1889, 
in amending paragraph 9 of section 2 of the act of 1874, by practi­
cally reading into the ninth paragraph the substantive proYisions of 
the original eighteenth paragraph, as it stood unamended, accom­
plished as a result the complete absorption of the eighteenth para­
g1;aph. That would be to entirely ignore the later act of 21st of 
May, 1889, and would amount to a practical annihilation or repeal 
of that act. Such a construction is inadmissable. 

A close reading of the eighteenth paragraph of section 2 of the 
act of 1874, as it originally stood, with the amending act of May 16, 
1889, reveals a certain similarity of phrase, so as to make it 
doubtful whether the companies originally contemplated by the 
eighteenth paragraph of section 2 of the act of 1874, as unamended, 
would not in future be embraced by applications under the ninth 
paragraph of section 2 of the act of 1874, as amended by the act of 
16th of May, 1889, but it cannot accomplish as a final result the com­
plete annihilation of the eighteenth section of the act of 1874, be­
cause such a construction is at once repelled by the distinct legisla­
tive act of May 21, 1889. 'fhis act in its very title, specifically re­
fers to the eighteenth paragraph of section 2, of the act of 1874 as 
the subject of amendment, and by the introduction of the words 
"and for the creation, establishing, furnishing, transmission and 
using of water power therefrom,'' removes the original eighteenth 
paragraph from the danger of absorption in the ninth paragraph as 
amended. 

We have, then, as the result of the foregoing ana lysis of the stat­
utes, the three distinct classes of water companies described in the 
opening of this opinion. As to +he purely local character of the 
first purpose there can be no doubt. The water is not only sup-
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plied to citizens of a given loca lity, but it is consumed upon tlte 
spot. As to the second purpose there may be doubt as to whether 
it is purely local, judging from the fact that the provisions as to 
pure water supply would not necessarily apply to manufactories or 
to commerce, but I am of opinion that companies of this class, be­
cause specifically in'cluded in the ninth paragraph of section 2 of 
the act of 1874, as amended by the act of May 16, 1889, must nec­
essarily be subject to all the statutory provisions which emphasize 

·the loca.l character of companies chartered under the ninth paragraph 
of section 2 of the act of 1874, as amended, and which have been 
interpreted by the decisions hereinbefore referred to. 

Such considerations, however, do not ::i-ppear to apply to water 
power companies. \\ 'ith power companies the water is not consumed 
but is converted into a force which, after it has be<'n created and 
stored away, electrically or otherwise, is returned to the stream, and 
is not consumed in the sense of the consumption by a municipality 
of water for drinking or washing purposes. It is also noticeable that 
the usefulness of power companies might be much interfered with, 
if not practically destroyed, if the transmission of power were con­
fined solely to the district in which it originated. 

I find that the eighteenth paragraph of section ~ of the act of 
April 29, 1874, even as amended by the act of 21st of )\fay, 1889, was 
again amended by the act of 19th of July, HlOl (P. L. 624), but the 
amendment contains nothing which Yaries the language of paragraph 
18 of section 2 of the act of 1874 so far as water power companies 
are concerned, leaving that statute to stand as amended by the act 
of 21st of May, 1889, and th«re is no pro1·ision i.n the act of 9th of 
July, 1901, \\'hich would localize the acfr'l"ities of a ·water po,Yer com­
pany. In making a comparison of the statutory provisions bearing 
upon water companies, under the ninth paragraph of the act of 
1874, as amended, and the eighteenth paragrnph of the same act as 
amended, I do not find that the proYisions which emphasize the local 
character of the first and second classes are extended to the third 
class, aud I do not find any ru lin g, so far as a water power com­
pany is concerned, which requires the application to be confined to 
a single city, town, borough or disti-ict where the " ·ater and water 
power are to be furnished. The presence of snch restrictiYe provi­
s ion s as to the first and second, and tlwir absence as to the third 
class, lead me to belil·1·e that the Legislature, having distinctions 
between the two classes of eompanies clt ·:uly in mind, did not infrnd 
to subject watc-r power companies to the restricti1·e loca l features 
of water supply companies and supply, storage and b'ansportation 
water companil's for commC>rcial and manufacturing purposes. 

The decision of the Rupreme Court in the case of Bly v. ·white 
Deer Mountain \Yater Company, 197 Pa. S., 80, does not cover appli-
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cations under the eighteenth paragraph, even as amended; that is, 
it does not apply to water power companies alluded to in this opinion 
as the third class. The decision in Keller v. Riverton Water Com­
pany, 161 Pa. S., 422, does not apply to the form of the application 
for a charter. I cannot conclude that the effect of the act of May 
21, 1889, relating, as it does, to the incorporation of companies un­
der the eighteenth paragraph of section 2 of the act of April 29, 
1874, is practically for the same purpose as the act of May 16, 1889, 
relating, as the latter does, to clause 9 of the act of 1874. The ver­
biage is not the same, and one cannot be permitted to destroy the 
other; nor can I reach the conclusion that, if a company, incorporated 
under clause 18, is not restricted, but may be operated anywhere, 
it follows as a consequence that clause 9 is practically useless. 

The difficulty in the discussion has arisen from the lack of clear 
distinction between the overlapping words of the eighteenth para­
graph of section 2 of the act of 1874, as it originally stood, and the 
words of the ninth paragraph of the same section of the same act, 
as amended; but if we keep clearly in mind the undoubted fact that 
there was a distinction, material and substantial, between para­
graphs 9 and 18 of the original act, and that this distinction has 
been preserved so far as the eighteenth paragraph is concerned by 
the act of 21st of May, 1889, which it is impossible to ignore, then 
we find that, by the amending act of May 16, 1889, what was origin­
ally a part of the eighteenth paragraph of the act of 1874 has been 
injected in part into the ninth paragraph, as amended; and we find 
further that, by the later act of May 21, 1889, the Legislature has 
seized upon the eighteenth paragraph of the act of 1874, and by 
distinct and positive amendment carried it beyond the reach of a 
merger or absorption, and has planted water power companies upon 
a distinct and separate footing from water supply companies, or 
from companies for the supply, storage and transportation of water 
and water power for commercial and manufacturing purposes under 
the ninth clause of se~tion 2 of the act of 1874, as amended. I am 
compelled to take the legislation as it stands as a whole, and give 
effect to all parts of it. I cannot do this if, by a construction of the 
act of May 16, 1889, ·I practically ignore the later act of May 21, 
1889. Besides, if there were any inconsistency between the two 
acts, the later act must stand as being the last expression of legis­
lative will; but, by preserving the distinctions herein pointed out, all 
of the acts can be read together, and the restrictive features as to 
locality, which are imposed upon the two first classes of water com­
panies, are not imposed upon those embraced within the third class. 

I conclude, therefore, that there is no conflict between the two 
applications. The application of the Portland Water Company is 
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for· a 1.:barter within the first class; the application of the Portland 
Water and Power Company is for a charter within the third class. 

I now come to the form of the applications. 
The application of the Portland Y1·ater Company specifies dis­

tinctly the district or municipality to be supplied, and, in my judg­
ment, complies with all the i'equirements of the law. 

The application of the Portland \Yater and Power Company, while 
not required by law to confine the sphere of its operations to a fixed 
d-istrict or municipality, does state that the water and water power 
to'be furnished are to be furnished within the county of Northamp­
ton, Pennsylrnnia, and that the business of the corporation is to be 
transacted in the Yillage of Portland, in the county of Northampton. 
In this respect the application is snffi cirntly definite in form. 

I therefore recommend that both applications be allowed. 
I herewith return the application of the Portland \Yater and Power 

Company, the protest and the brief submitted by the State Depart­
ment. 

Very respectfully, 
HAMPTON L. CARSON, 

Attoriwy General. 

IN RE DOCTOR DUFF MEDICAL COMPANY-APPLICATION FOR A 
CHARTER. 

There is no statutory authority for th e granting of a ch a rter t o a corporation 
for the prac tice of medicine. 

Offite of the Attorney General, 
Harrisburg, Pa., l\Iarch 21, 1904. 

Hon. Samuel \Y. Pennypacker, Govemor of the Commonwealth of 
- Pennsyhania: 

Sir: I herewith return the application of thv Doctor Duff Medical 
Company for a charter, together with the brief in suppott of such 
application. 

In my judgment there is no statutory autboi·ity fot' the granting 
of a charter in a case of this sort. The general language used in 
the act of July 9th, 1901, providing for the incorporn tion of companies 
for the transaction of any lawful business not othenvise specifically 
provided for by act of Assembly does not, in my judgment, cover 
this case. My better judgment tells me that this is an effort to es­
cape from the acts of Assembly which require medical examination 
and medical registration by those who intend to prnctin• the medical 
profession. I do not think t!Jat it is competent fot' a corporation to 
practice meditine, even through duly qualified agents. 

Very truly yours, 
HAMPTON L. C.ARSON, 

Attorney General. 
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PROVIDENCE HYDRO-ELECTRIC COMPANY - CORPORATIONS -
POWER COMPANIES-EXTENT OF POWER-ACT OF JULY 2, 1895. 

The words "with the right to generate electric current and supply the same to 
any place or places," in the statement of the purpose for which a power com­
pany, which is applying for a charter, is formed, do not embrace the statement 
of a purpose, but the statement of a power ·conferred by the act of July 2, 1895, 
P. L . 425, and, in .the absence of any judicial decision as to their extent, should 

be stricken from the application. 

Office of the Attorney General, 
Harrisburg, Pa., March 23, 1904. 

Hon. Samuel W. Pennypacker, Governor of the Commonwealth of 
Pennsylvania: 

Sir: I herewith return the application of the Providence Hydro 
Electric Company. I have passed my pencil, in the shape of paren­
thetical marks, about the words, which, in my judgment, should be 
omitted from this application. The foll statement of the purpose 
for which the company is formed, in exact conformity with the act 
of Assembly, terminates with the word "therefrom." The words 
"with the right to generate electric current and supply the same at 
any place or places" do not embrace the statement of a purpose, but 
the statement of a power conferred by act of A'ssembly of 2nd of 
July, 1895, (P. L. 425). The extent of the power is not stated in the 
act of Assembly, nor do I find any judicial determination of the 
extent. It is not usual, nor do I think it good form, to enumerate 
powers in the statement of purpose. .Kor do I like to see so broad a 
power stated in the absence of any specific words which would 
justify it, and in the absence of any judicial decision. It is true 
that the act of 1895, after giving authority to make, erect and main­
t~tin the necessary buildings, machinery and apparatus for develop­
ing power and current, a ll of which must be necessarily localized, 
contains a clause which empowers the company "to distribute the 
same to any place or places, with the right to enter upon any pub­
lic road, street, lane, alley ·or highway for such purposes, and to 
alter, inspect and repair its system of distribution: Provided, That 
no such company shall enter upon any street or alley in any city, 
borough or township of this Commonwealth until after the consent 
to such entry of the counci ls of the city or borough or supervisors 
of the township, in which such street or alley may be located, shall 
have been obtained." Exactly how far these words authorize a 
water company to go in the distribution of its power I am not ad­
vised. r therefore return the application to you for such action as 
you ma~ see fit to take under the circum~.tances. 

4 

Very r~sP,ectfully, 
HAMPTON L. CARSON, 

Attorney General. 
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DUQUESNE BREWING COMP ANY. 

The proposed amendment t o the charter of the Duquesn e Brewing Company 
of Pittsburg contemplates the selling, leasing or. other disposition from time to 
time of any of the real estate of the corpor a tion. Held, that the purpose of 
the amendment does not appear to be in conformity with the original object of 
the charter (it might make it impossible to carry on the purposes of the cor­
poration because of a diminution of its assets or a change in the character of 
its assets) and such amendment should not be approved. 

Office of the Attorney General , 
Harrisburg, Pa., March 23, 1904. 

Hon. Samuel ,Y. Pennypacker, Governor of the Commonwealth of 
Pennsylvania: 

Sir: I herewith return the certificate of amendment of the Du­
quesne Brewing Company of Pittsburg. 

I c~nnot advise you to approve of this amendment. The amend­
ments of charters are controlled by the terms . of the act of 13th of 
June, 1883, (P. L. 122). The third section of that act requires the 
proposed improvement, amendment or alteration of the charter to 
be produced to the Governor who "shall examine the same, and if 
he find it to be in proper form, and that such improvements, amend­
ments or alterations are or will be lawful and beneficial and not 
injurious to the community, and are in accordance with the purposes 
of the charter, be shall approve thereof and endorse bis approval 
thereon." 

There is a provision also in section 4 which forbids a change in 
the objects and purposes of such corporation as shown by its original 
charter. The amendment proposed in this case contemplates the 
selling, leasing or other disposition from time to time of any of the 
real estate of the corporation-a purpose which does not appear to 
me to be in conformity with the original obj ect of the charter, and 
which might make it impossible to carry on the purposes of the 
corporation because of a diminution of .its assets or a change in the 
character of its property. 

Very respectfully, 
H.\MPTOX L. C.-\RSO~, 

A ttorne.' General. 

BELLEVUE AND PERRYSVILLE STREET RAILWAY COMPANY AND 

'J'HE HOWARD AND EAST STREET RAILWAY COMPANY-STREET RAIL­
WAY MERGERS. 

The act of 29th of May, 1901, P. L. 349, a uthorizes the merger of r a ilroads 
other than those w hich own, operate or control parallel or competing lines, 
and applies to railway companies. 

The constitutionality of an act should not be doubted by an Exe<;utive Officer, 
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but is "" question for the· courts. T'he Governor should treat the act of 29th of 
May, 1901, P. L. 349, as constitutional, and enforce its provisions. 

Where an applic3!tion for a merger discloses the original companies to have 
had a combined capital s<tock of $26,000, and the merger company, calls for a 
·capital stock of $750,000, the papers are defective. 

The fixing of the term of the constituent companies at 995 years is without au­
thority of law. 

For these and other defects in the papers, it is advised that letters patent be 
withheld. 

Office of the Attorney General, 
Harrisburg, Pa., ,Tune 8, 1904. 

Hon. Samuel W. Pennypacke1·, Governor of the Commonwealth of 
Pennsylvania: 

Sir: I have examined the articles of consolidation and merger be­
tween the Bellevue and Perrysville Street Railway Company and 
the Howard and East Street Railway Company, which you sub­
mitted to me with a request to advise you whether you should grant 
letters patent to the consolidated corporation under the terms of the 
act of 2Dth of May, 1901, (P. L. 349). 

That act provides, in section 3, that ihe n:erger and consolidation 
shall not be complete and no "such consolidated corporation shall do 
any business of any kind until it shall have first obtained from the 
Governor of the Commonwealth new letters patent, and shall have 
paid to the State Treasurer a bonus of one-third of one per centum 
upon all its capital stock in excess of the amount of capital stock of 
the several corporations so consolidating, upon which the bonus 
required by law had been theretofore paid." 

It has been contended that the act of 1901 is not applicable to this 
case, but that the proceedings are governed entirely by the act of 
May 16, 1861, (P. L. 702), and its supplements, on the ground that 
the act of 1901 is supplementary to an act entitled "An act to pro­
vide for the incorporation and regulation of certain corporations," 
approved the 29th day of April, 1874, and therefQre inapplicable to 
railway mergers. I find, on comparing the two acts, that the earlier 
act entitled "An act relating to railroad Companies" stood as a 
model for the later one. The structure and order of subjects are 
identical, and, in most of the important features common to both 
acts, the ph~aseology is the same. 

I find, in section 1 of the act of 1901, that the enacting clause em­
braces corporations other than those authorized or organized under 
the terms of the act of April 29, 1874, because, after providing that 
it shall be lawful for any corporation, now or hereafter organized 
under or accepting the provisions of the act of April 24, 1874, or 
any of the supplements thereto, the additional words appear "or of 
any othf'r act of Assembly authorizing the formation of corpora-
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tions," .which are words in themselves broad enough to include rail­
roads. 

This construction is confirmed by the proviso which appears also 
in section 1, to the following effect: 

"Provided, That nothing in this act shall be constru_ed 
so as to permit railroad, canal, telegraph compames 
which own operate or in any way control parallel or 

' b" ,, competing roads, canals or lines, to merge or com me. 

The plain meaning of this proviso, coupled with the generality of 
the preceding words, leads to the conclusion that railroads, other 
than those which own, operate or control parallel or competing lines, 
are within the terms of the a~t. This seems to me a fair construction 
of section 1 in its entirety. Section 5 speaks of " any corporation 
which shall become a party to an agreement of merger and consoli­
dation hereunder" without confining the reference to corporations 
organized under the act of A.pril 29th, 1874. 

The a rgument is pressed, however, that the act is unconstitutional 
because of a lack of definiteness in its title, which fails, it is urged, 
to giYe notice of the fact that railway companies are included. The 
title reads as follovvs: 

"An act supplementary to an act entitled 'An act to 
provide for the incorpo.ration and r egulation of cer­
tain corporations,' approved the twenty-ninth day of 
April,· one thousand eight hundred and seventy-four; 
providing for the merger and consolidation of certain 
corporations." 

Unless the act itself be read, the title does not indicate the kinds 
of corporations " ·hich can be merged and consolidated, unless, in­
deed, tlle professional knowledge be borne in mind tllat the act of 
29th of April, 1874, do<· s not relate to railroad::;. It requires, there­
fore the knowledge of an expert lawyer, one trained in corporation 
law, and particularly in railway statutoey law, to know that the 
refereIM:e to the act of 29th of April, 1874, is tantamount to th"' 
exclusion of railroads. \Yi tllout this knowledge the title clearly 
points to the main fact tha t the act provides for the merger and 
("Onsolidation of c~rtain corporations, and when the first section is 
1·<·ad it will be percei n·d that the act applies, not only to corpora­
l ions now or hereafter organized under the act of :28th of April, 
IST±, or any of its supplements, but that it a lso relates to corpora­
tions formed under any other ac t of. Assembly authorizing such fo1·­
mation, limited, ltrrn·<·Yer, l1y the lll'O Yiso that, so far as railroads 
are concerned, railroad::; which ow11, operate or control parnllel or 
competing ran ds or lines are <·xdudt>d from the knns of the act. If 
the main purpose of a til le be to point the r<•ader to the subjcct-mnt­
ll'L' of the act, and not to fumish ail index of its contents, then the 
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conclusion would be that the act applied to the merger and consoli­
dation of certain corporations, the exact character of which was not 
specified in the title, but which could be ascertained oi;i.ly from a 
reading of the act itself, unless, indeed, there be superadded to the 
reading of the title professional knowledge of the fact that the act 
of April 29, 1874, and its proper supple11lents, do not relate to rail­
roads. 

1.'he act contains but one subject, to wit: the consolidation and 
merger of corporations. 1.'he title in this respect, by the use of the 
word "certain," compels the reading of the statute itself in order 
to ascertain its scope and extent. I am doubtful whethf'r a title to 
an act can be declared unconstitutional because, if a certain ele­
ment of professional expert knowledge be added thereto, and that 
expert knowledge be read, so to speak, i_nto the title of the act itself, 
it would be found to be narrower in its scope than at first indicated. 
1.'his, however, is a question of construction, and lies at the basis 
of the contention that the act should be declared unconstitutional 
because of a lack of clear designation in its title of the subject-mat­
ter of the act. Or it might be contended that the subject of rail­
roads, as covered by a supplement to the act of April 29tt, 1874, 
was not germane to the subject of the original act. 

In my judgment, both of these are questions for the courts and 
not for the Executive. It must be borne in mind that the act of 
29th of May, 1901, was duly approved by the then Governor of the 
State, and stands upon the statute book as an existing law, which 
so far as I know, has never been interpreted by the courts or de­
clared to be unconstitutional. I do not perceive that it is a part 
of the Executive function, in dealing with an act of Assembly which 
has not been declar<>d unconstitutional by the courts, to undertake 
to set it aside upon a line of argument which, if addressed to a 
court, might induce it to declare the act to be in violation of the 
Constitution. 1.'o do so would require the exercise of judicial power 
which belongs to a separate department of the Government. While 
the Governor is sworn to obey the Constitution and to uphold the 
laws, yet this does not clothe him with judicial authority or impose 
upon him the responsibility of passing upon questions which can 
be more properly addressed to the courts. For one Governor to sub­
stitute his own judgment for that of his predecessor, (for judgment 
must necessarily have been exercised at the time that the act was 
approved), would be to substitute the individual judgment and dis­
cretion of a successor in the office of Governor for that of his prede­
cessor, and practically to annul au act of Assembly approved by a 
previous Governor upon the ground that the act was unconstitu­
tional and should not have been approved. 1.'his does not constitute a 
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part of the executive function. I am of opinion that it is not within 
the scope of ;your duty or authority to consider the question, but that 
you are bound, for the purposes of executive administration of the 
law, as it is found upon the statute book, to enforce its provisi?ns 
and to assume the constitutionality of the act. 

I therefore conclude that the act of 1901 does relate to the merger 
and consolidation of railroads, and as the Supreme Court bas held 
that railways are within the term "railroads," the act is applicable 
to the case in hand. 

The papers themselves are objectionable: first, because of the 
provision in the agreement for a capital stock of $750,000, which is 
$724,000 in excess of the aggregate of the capital stock of the con­
stituent companies. The capital stock of the constituent companies 
in the aggregate amounts to the sum of $26,000. In the case of the 
Bellevue and Perrysville Street Railway Company it is $5,000, and 
in the case of the Howard and East Street Railway Company it is 
$21,000. The capital of the consolidated companies amounts to the 
sum of $750,000. 

The Constitution of Pennsylvania, in section 7 of Article 16, de­
clares: 

"The stock and indebtedness of corporations shall 
not be increased except in pursuance of general law, 
nor without the consent of the persons holding the 
larger amount in value of the stock, first obtained at a 
meeting to be held after sixty days' notice, given in 
pursuance of law." 

The act of February 9, 1901, was passed to carry into effect this 
constitutional provision, requiring sixty days' notice of the proposed 
increase by publication of the time of the meeting of the stock­
holders, called to act on the subject, and specifies with particularity 
the proceedings to be taken, and requires further that returns show­
ing the increase shall be filed in the office of the Secretary of the 
Commonwealth within thirty days thereafter, and provides a pen­
alty for neglect or omission to make the return. Thus was a specific 
method provided for the increase of capital stock. The papers filed 
do not disclose that such steps lrnYe been taken. 

It is true that to the papers filed is attached an affid:wit of the 
secretary of each company that there was a waiver of the notice 
of the meetings of the stockholders required by the act, and there 
bas been a practice prevailing to permit the sixty daYS' notice to 
be waived, such waiver being cddenced by a paper, ~igned by all 
the stockholders, filed with the procecdin"'s It is in mv J0 udcrment 

h • ' ~ c ' 
doubtful whether such practice can be followed in proceedings in-
volving the creation of a corporation under the merger and consoli-
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dation act, but even were this allowed, in the present case there is 
no waiver filed signed by all the stockholders. 

It further appears that the term of the constituent companies, as 
consolidated, is fixed by the papers at 995 years. Neither the act 
of 1861 nor of 1901 authorizes the term of a consolidated company 
to be fixed at such a figure. 

There are other defects apparent in the paper. If the act of April 
27, 186-i, (P. L. 61J), entitled "A supplement to an act entitled 'An 
act relating to railroad companies," applies, then the papers are 
in conflict with such act, for that act provides that, while the com­
pany into which such merger shall take place, may make such in­
crease in its capital stock as may be expedient in carrying such 
merger or consolidation into effect, yet such increase shall not be 
more than the amount of the capital stock, and shares of the com­
pany or companies so merged and consolidated. Again it appears 
on the face of the papers that the Bellevue and Perrysville Street 
Railway Company is ~ corporation chartered on the 12th of Novem­
ber, 1902, and is, with its extensions., 6.02 miles in length. The act 
of May 14th, 1889, (P. L. 211), distinctly requires that no articles 
of association shall be filed and recorded in the office of the Secre­
tary of the Commonwealth, and no charter shall be issued for such 
purpose, until at least $2,000 of stock f9r every line of railroad pro­
posed to be made shall have been subscribed thereto, and ten per 
centum thereof paid in good faith in cash, but this company, as set 
forth in the articles of merger, has a capital stock of but $5,000, 
of which only 35 shares of a par value of $50 had been subscribed, 
and ten per centum, or $175, has been paid in cash to the treasurer 
of the company. 

It further appears that the Howard and East Street Railway Com­
pany has a capital stock of $21,000, of which amount only 140 shares 
of a par value of $50 had been subscribed for, and upon this ten per 
centu.m, or $700, had been paid in in cash to the treasurer of the 
company, which is less than the amount required by the above men­
tioned act. 

The articles of merger further provide that these two companies, 
with a j.oint capital stock of but $26,000, and only a small part of 
the same subscribed for, shall constitute a new company, which 
shall have an authorized capital stock of $750,000, "all of which 
shall be taken and deemed as full paid up and shall be presently 
issued." The articles of merger also provide that the "shareholders 
of the present Bellevue and Perrysville Street Railway Company 
shall receive full paid up capital stock of the new corporation to the 
amount of $500,000 at par value, consisting of 10,000 shares, which 
stock shall be divided among said stockholders pro rata in pr.oportion 
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to their holding of the capital stock of the said Bellevue and Perrys­
ville Street Railway Company." The articles also provide that the 
"stockholders of the Howard and East Street Railway Company 
shall receive full paid up capital stock of the new corporation to the 
amount of $:l50,000, at par va lue, consisting of 5,000 shares, which 
stock shall be divided among said stockholders pro rata in propor­
tion to their holdings of the capital stock of the Howard and East 
Street Railway Company." 

There is attached to the articles of merger an affidavit made by 
James D. Callery, president, and G. A. Gilfillan, principal engineer, 
that the cash value of the property of the Bellevue and P errysville 
Street Railway Company is equal to the amount of stock to be issued 
to the stockholders of the said company under the articles of con­
solidation and merger, to wit : $500,000. There is a like affidavit 
made by James D. Callery, president, and T. Uhlenhaut, Jr., principal 
engineer of the Howard and East Street Railway Company, that the 
actual cash value of the property of that corporation is equal to the 
amount of stock issued to stockholders under these articles of asso 
ciation .. to wit: $250,000 of the capital stock of the new company. 

It is apparent from an examination of this state of facts that such 
issue of stock on the part of the consolidated company is in viola­
tion of the act of April 27t\1, 1864, (P. L. 617), as well as the later 
act of 1889, (P. L. 211), and that the charters of these companies 
·were issued inadvertently and erroneously in view of the statement 
which they themselves set forth in their articles of merger . It is 
eontended that this is done under the authority of the act of 15th 
of May, 1889, (P. L. 205). I do not perceive in this act authority for 
so vast an increase. The authority seems to be limited to what would 
be "necessary to equalize the interests of the parties to the said 
joint agreement." 

For i.he foregoing reasons I am of opinion that the ldters patent 
should be withheld. 

I herewith return the articles of consolidation and merger, dated 
[be 17th day of February, 1904. 

Very respectfully, 
HAM:P'l'ON L. CARSON, 

Attorney General. 
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W. B. URLING COMPANY-CHARTER-STOCK BROKERS-ACT OF MA~ 
27, 1841, AND MARCH 24, 1842. 

Oharter for a corporation "for the purpose of buying and selling of municipal 
bonds and other municipal securities, and stocks , bonds, mortgages and con1-
mercial p a per" will be r efused. The creation of such a corporation is not au­
thorized .by any act of Assembly, and is in conflict with legislative policy, as in­
dicated by the ads of May 27 , 1841, P. L . 396, and March 24, 1842, P. L . 166, re­
quiring the licensing of stock and exchange brokers. 

Office of the Attorney General, 
Harrisburg, Pa., .July 20, 1904. 

Hon. Samuel W. Pennypacker, Governor of the Commonwealth of 
Pennsylvania: 

Sir: I have examined the application of the W. B. Urling Com­
pany for a charter "for the purpose of buying and selling of munici­
pal bonds and other municipal securities and stocks, bonds, mort­
gages and commercial paper." 

'l'he question arises: Can a corporation be a stock broker? 
Neither the general corporation a ct of April 29, 1873, nor any of 

its supplements or amendments, makes such a provision. The con­
tention in support of the application is based upon the loose phrase 
"any lawful business" in the act of 8th of July, 1901, (P. L. 624), and 
it is argued that the, stock brokerage business is a lawful one. Un­
doubtedly it is. But so is the practice of a profession. All of the 
acts of Assembly referred to as instances of legislative recognition 
of the legality of the business are striking illustrations of the steady 
policy of the State to regard it as a personal and individual business 
or occupation, calling for the issuing of a separate personal com­
mission or license, the making of annual returns and the imposition 
of penalties, stated in such language as to forbid the idea that the 
powers conferred or the duties exacted are such as could be enjoyed 
in one case or performed in the other by a corporation. 

The act of 27th of l\:fay, 1841, (P. L. 396), requires stock brokers to 
be licensed and commissioned, and defines their powers of dealing in 
stocks. In the same way exchange brokers are to be licensed. The 
act of 24th of March, 1842, (P. L. 166), defines exchange brokers 
as those who pursue the business or occ~pation of purchasing and 
selling bills, notes, checks, drafts, certificates of deposit or other 
obligations or securities of any authorized corporation, foreign or 
domestic. The licenses are to be renewed annually, and in case of 
death, removal or discontinuance of the business are "to inure to 
and be continued in his, her or their legal representative or as­
signee." 'l'he same person may be licensed as a stock exchange and 
bill . broker, but he cannot have more than one place of business. 
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Under the act of 15th of May, 1861, (P. L. 768), annual returns are 
to be made to the Auditor General of "his business," al)d penalties 
are to be recovered. The same provision occurs in the act of 27th 
of June, 1895, (P. L. 196), and in the act of 13th of June, 1901, re­
lating to taxation. 

None of these statutes are repealed by the act of July 9, 1901. 
I doubt if their provisions can be abeogated by the device of a char­
t er for a purpose which is nowhere authorized in t erms by our cor­
poration acts. Such corporations would be without regulation by 
statute, if such could be erected, and the personal and individual 
responsibility hitherto so seduously preserved would be lost. 

The matter is closely akin to the principle asserted by the Court 
of Common Pleas of Dauphin County in the case of Commonwealth 
ex rel Attorney General v. Alba Dentist Company, Legal Intelli­
gencer, July 1, 1904, p. 293, in which it was held that a '~corpora­

tion could not practice denistry and was not a person within the 
meaning of the law. 

The same principle applies to the application of the Whippo Com­
pany, sought to be incorporated foe a general brokerage business, 
which is open to the furth er objection that the purpose stated might 
cover more than one kind of business, and would thus offend the 
proviso to the act of 9th of July, 1901, (P. L. 625). 

I return both applications. 
Very respectfully, 

HAMPTON L. CARSON, -
Attorney General. 

IN RE THE SAYRE TRACKLESS TROLLEY COMPANY-CHARTER­
T ROLLEY COMPANY-ACT OF JULY 9, 1901. 

A charter for a corpor a tion for the purpose of " ins t a lling , equipping and 
operating a line of t rackless cars a nd coaches, w ith electric motive power, •to 
furnish transporta tion to the p u b lic" in certa in specified boroug hs in one of the 
counties of the Common wealth w ill be r efused. 

The creation of s uc h "' corporation is not a u t h orized by the language of the act 
of July 9, 1901, P. L. 624 , w hi ch provides for the cr eation of corporations for the 
tra nsac tion of any lawful b us iness no t otherwise specifically provided for by act 
of Assembly. 

Office of the Attorney General, 
Hanisburg, Pa., July 20, 1904. 

Hon. Samuel vV. P ennypacker, Governor of the Commonwealth of 
P ennsylvania: 

Sir : I herewith retum the applica tion for a charter of the Sayre 
Trackless T'roll ey Company, 'vhich was referred to me with a request 
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for my opinion as to whether its purpose is within the acts of As­
sembly authorizing the granting of charters. 

The purpose is stated to be "installing, equipping and operating a 
line of trackless cars and coaches, with electric motive power, to 
furnish transportation to the public in the boroughs of South Wav­
erly, Sayre and Athens, and in Athens township, Bradford county, 
Pennsylvania." 

It is not pretended that this purpose is within the specific terms 
of the act of April 29, 1874, or any of its supplements or amendments 
prior to 1901, but it is contended that it is within the spirit and 
language of the act of 9th of July, 1901, (P. L. 624), which is an 
amendment of the eighteenth section of the act of April 29, 1874, 
intended, as its title and text declare, to authorize the formation 
of companies "for the transaction of any lawful bus~ness not other­
wise specifically provided for by act of Assembly." 

These words, it must be admitted, are extremely broad, and, their 
vagueness is not relieved by any attempt at a definition of the words 
"lawful business." On the surface the words import any business 
not contrary fo law; that is, not prohibited by law or conducted by 
methods not forbidden by law. But, as to this, the question arises 
whether the word "business" is confined to what was known as a 
business at the time of the passage of the act, in which sense the 
word would be read with a restricted meaning, or whether it would 
embrace a business unknown at the time, but developed subse­
quently in consequence of an advance in scientific knowledge and 
improved methods of utilizing the forces of nature. 

Business, in a general sense, means an occupation pursued con­
tinuously and systematically as a means of livelihood, usually in 
connection with trade or traffic, as distinguished from the practice 
of a profession or the pursuit of the arts, literature or science. We 
speak of business habits, business methods, business hours, busi­
ness men, business cards-all of which import a fixed and well-known 
system based on practice and experience, and having no reference 
to that which may be revealed in future as a means of gain. 

In the present case, trackless trolleys were unknown at the time 
of the passage of the act of 1901. The novelty of the proposed sys­
tem is fully disclosed by the literature submitted by counsel in sup­
port of his application. The American Trackless Trolley Company 
is incorporated under the laws of the State of Maine, and owns 
"broad patents and rights, covering the American Trackless Trolley 
system.'' "The inventor of our system is a graduate of the W9r­
cester Polytechnic Institute of Massachusetts, and a former exami­
ner in the United States Patent Office." 

"The patents issued to the company are dated March 10, 1903, 
and October 13, 1903, and others are pending." "Our trackless trol-
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ley coaches, since they require no rails, can run on any good road, 
hence there is opened up to us a vast field, closed to the track sys­
t ems, such as parks, boulevards, State highways, avenues, narrow 
streets, and wherever track rails are forbidden." "The advantages 
of our system for street railways are so evident that many corpora 
tions are already considering arrangements with us for the use 
of the trackless trolley ,to enable them to go upon streets and roads 
where track rails are forbidden to them." 

In an article appearing in "The Street Railway Journal,'' under 
date of November 14, 1903, the statement is made: "Moreover, the 
system permits the operation of combination passenger and freight 
lines, the trolleys of the slow freight cars being merely pulled off 
the wires at any point to allow the faster passenger coaches to 
pass * "" ·• Furthermore, by means of a removable line extension, the 
freight cars may be run off, one hundred feet or more, from the trol­
ley line to distant stores or warehouses." 

The foregoing quotations are sufficient to indicate the vast scope 
of such a system, wandering at will, bound to no course except that 
defined by a wire, the location of which and its supporting poles 
may or may not depend upon local consent, expressed according 
to the terms of existing ordinances passed without reference to such 
an untried and unknown condition. It must be borne in mind that 
there are no statutes at present upon the statute books which limit 
or regulate such companies. All existing and future railroads and 
street railways and motor companies are subjected to express regu­
lations, as found in the statutes. There is the well-known railroad 
act of April 4, 1868, (P. L. 62). There are constitutional provisions 
subjecting railroads, canals and other transportation companies to 
the provisions of article XVII and to the general supervision of the 
Secretary of Internal Affairs. The formation of stage and omnibus 
lines is contl"olled by the supplement of A.pril 17, 1876, (P. L. 30). 
The act of March 22, 1887, (P. L. 8), prnvides for the construction 
and opera ti on of motors and cabh,s OL' other necessary machinery 
for supplying motive power to passenger railways, and the neces­
sary apparatus for applying th e same. The very Legislature which 
passed the act of !Hh of July, 1901, under which the present claim is 
made, passed two acts, both dated June 7, 1901, (P. L. 514, 543), 
amending the act of 1887 for th e government of surface street rail­
way companies, regulating l"orporations for the purpose of con­
structing, maintaining and operating street raihrnys for public use 
in the conveyance of passengers by any power other than locomo­
tives, and for the construction and operntion of passenger railways, 
(·itller elevat< ·d or un<lerl!:round, or partly both, for the transporta­
tion of passengers , and willt pn\\'n and authority to contract fot' and 
locally gather, caLTy aud distl'ibute the mails of the United States. 
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All existing companies are subject to restraint. This proposed 
company would be without restraint. No statute applies to it. It is 
~ot a railroad nor a railway nor an omnibus line. If it were at­
tempted to subject it to the restraint of existing statutes, it might 
be found that no statute in terms applied to it, and that no statute 
could be judicially stretched so as to cover it, and hence that a gi­
gantic creature of the State's begetting bad arisen to roam at will, 
uncontrollable because beyond the reach of existing law. 

In my opinion the application should be refused. 
Very respectfully, 

HAMPTON L. CARSON, 
Attorney General. 

NATIONAL METAL EDGE BOX COMPANY-FOREIGN CORPORATIONS­
AUVERTISEMENTS'-BONUS-ACT OF JUNE 9, 1881. 

A foreign corporation availing itself of the provisions of the act of June 9, 1881, 
P. L. 89 becomes a Pennsylvania corporation, subject to the provisions of the 
act of April 29, 1874, P. L. 73, requiring notice of its application by advertise­
ment, and of the act of May 2, 1899, P. L. 160, in regard to the payment of bonus 
on charters and upon the authorized increase in capital stock, and unless the 
application has been duly advertised and the bonus paid to the Commonwealth, 
letters-patent cannot be issued to it. 

Office of the Attorney General, 
Harrisburg, Pa., Dec. 1, 1904. 

Hon. Samuel W. Pennypacker, Governor: 

Sir: I have examined and herewith return the application of the 
National Metal Edge Box Company, a corporation chartered undPr 
the laws of the State of New Jersey and seeking to become a cor­
poration of the Commonwealth of Pennsylvania under the provisions 
of the act of 9th of June, 1881, (P. L. 89). I have also examined 
the brief of argument in support of the application and the brief 
submitted by Mr. Whitworth, corporation clerk. 

I am. of opinion that the application should be advertised and 
that a bonus should be paid to the Commonwealth before letters 
patent can be issued. I am aware that the requirement as to ad­
vertising has hitherto been waived by the practice prevailing in the 
office of the Secretary of the Commonwealth, based · upon an opinion 
by Deputy Attorney General Stranahan, reported under the title 
"Application of the Sherman Manufacturing Company," 12 Penn­
sylvania County Court Reports, 165. 

'My reading of the act of 9th of June, 1881, (P. L. 89), under which 
this application is made, differs from that of the Deputy Attorney 
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General. The act is entitled "An act to authorize foreign corpora­
tions to become corporations of Pennsylvania, and to prescribe 
the mode for their so doing." The first section distinctly states that 
corporations, created by or under the laws of any other State, doing 
business in this State, embraced within corporations of the second 
class defined in section two of the act of April 29, :!-874, providing 
for the incorporation and regulation of certain corporations, may 
become corporations of this State under the provisions of sai!} last 
mentioned act; and the second section requires that the certificate 
to be made in the form prescribed by the first section, and setting 
forth the various matters therein required, shall be produced to the 
Governor, who shall examine the same, and if he find it to be in 
proper form and within the purposes named for corporations of the 
second class in the said section two of the act of April 29, 1874, he 
shall approve thereof and endorse his approval thereon and direct 
letters patent to issue in the usual form, incorporating said stock­
holders and their successors into a body politic and corporate in 
deed and in law by the name chosen. 

This, in my judgment, is the creation of a Pennsylvania corpora­
tion and not the adoption or naturalization of a foreign corporation. 
The act itself requires a distinct renunciation of the foreign charter 
and of all the privileges not enjoyed by corporations of its class 
under the laws of this Commonwealth. I cannot understand how 
a foreign corporation is to become a corporation of this State "under 
the provisions" of the act of April 29th, 187 4, unless the provisions 
of that act as to notice are complied with. It is true that the con­
tents of the certificate prescribed differ in some respects-notably 
in the eighth and ninth paragraphs-from the contents of the certi­
ficate required for a company applying for a charter under the act 
of April 29, 1874; but the propriety of such a difference is manifest 
from a mere reading of the clauses. To the extent that the require­
ments of the certificate under the act of 9th of June, 1881, differ 
from the requirements of the certificate required by the act of April 
29, 1874, the later act may be said to supersede and supplant the 
former because of an inherent incompatibility arising from the na­
ture of the case; but when the foreign corporation applies under the 
act of 9th of June, 1881, for a P ennsylvania charter and expressly 
renounces its original charter, it comes, by virtue of the language 
of the first section, under the provisions of the act of April 29, 
1874, one of which provisions is the requirement as to notice. There 
is nothing, therefore, inconsisknt between the two acts one beino-

' "' silent as to notice and the other being express upon the point. The 
two must be read together as being in pari materia. 

I can well understand how the requirements of the law of 1874 as 
to notice might in practice be entirely superseded if a foreign cor-
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poration should become domesticated under the act of 1881 without 
notice, for it would be easy to evade all the provisions of the act 
of 1874 by taking out a foreign charter in States where no notice 
whatever is required, and then immediately becoming domesticated 
in our own State without any notice to our citizens. In my judg­
ment, a foreign corporation, availing itself of the provisions of the 
act of 1881, becomes a P ennsylvania corporation, subject to the 
provisions of the act of April 29, 1874, by which notice is expressly 
required. 

I am also of opinion that the corporation, thus created, is subject 
to the provisions of the act of 3rd of May, 1889, providing for the 
payment of bonus on charters and upon the authorized increase of 
the capital stock of such corporations. The language of the first 
section is: 

"That all corporations hereafter created under any 
general or special law of this Commonwealth, except 
building and loan associations, and excepting all cor­
porations named in the first class of section two of an 
act, entitled 'An act to provide for the incorporation 
and regulation of certain corporations,' approved the 
twenty-ninth day of April, Anno Domini one thousand 
eight hundred and seventy-four, shall pay to. the State 
Treasurer, for the use of the Commonwealth, a bonus of 
one-third of one per centum upon the amount of the 
capital stock which said company is authorized to have, 
and a like bonus on any subsequent authorized increase 
thereof." 

It is clear that both the act of April 29, 1874, and the act of 
9th of June, 1881, are general laws of this Commonwealth. There 
is no exception made in favor of corporations domesticating-if that 
be the proper phrase-under the latter act. Compliance with the 
terms of the act of 1881 constitutes the creation of a Pennsylvania 
corporation under a general law of the State, and this brings !he 
corporation entirely within the terms of the act of 3rd of May, 
1899. 

It is no answer to this to assert that the foreign corporation, while 
it was a foreign corporation, paid a bonus under the act of 9th of 
May, 1901, (P. L. 150). That was a revenue act, as the title dis­
tinctly sho:ws-an act providing for the raising of revenue for State 
purposes, by imposing up.on certain corporations * * -x- a bonus of 
one-third of one per centum upon the capital actually employed in 
Pennsylvania, and requiring the filing of certain reports in the of­
fice of the Auditor General. The bonus exacted under the act of 
1899 is not for the purposes of revenue, nor is it a tax; it is a price 
paid for the charter, a compensation to the Commonwealth for privi­
leges conferred on the corporation by its charter. (Commonwealth 
v. Coal Company, 13 Weekly Notes of Oases, 324). 
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Any other construction would create a gross inequality between 
corporations created under our own laws and foreign corporations 
seeking to become domesticated under the ad of 1881. The first 
would be required to pay a oonus and the second, under the con­
struction contended for, would escape. The effect on the revenues 
of the State would be equally disastrous. It >rnuld be possible for 
foreign corporations securing charters without notice to come into 
our Commonwealth and obtain all the advantages and powers of 
our own corporations ·without notice of their intention to do so, and 
without paying to the Commonwealth the price exacted of her own 
children. Such an inequality of result and such a diminution of 
State revenues are consequences ·which could not have been con­
t emplated by the Legislature and ought not to be encouraged by 
construction. It would be easy to create a situation by which char­
ters would no longer be secured under our own la>rn, and where the 
citizens would be no longer notified of applications for charters con­
taining, perhaps, extraordinary privileges and conflicting with many 
existing rights, and, at the same time, escaping the payment to the 
CommomYealth of that which has been regarded as a fair considera­
tion for the privileges of sovereignty bestowed. 

Very respectfully, 
HA~f PTON L. C..A .. RSON, 

Attorney General. 

THE BLAIRSVILLE AND DERRY STREET RAILWAY COMPANY, AND 
THE BRADENVILLE AND DERRY STREET RAILWAY COMPANY-CON­
SOLIDATION OF STREET RAILWAY COMPANIES. 

The papers for the consolidation of these companies present the same objec­

tionable features dwelt upon in the case of the consolidation and merger of The 
Bellevue and P errysville Street Railway Company, and The Howard and East 
Street Railway Company. The capita l stock of the constituent companies should 
first be legally increased and then the merger for the aggregate amount may 
properly take place. 

Office of the Attorney General, 
Harrisburg, Pa., Dec. :n, 1904. 

Hon. Samuel \V. Pennypacker, Governor. of the Commonwealth of 
Pennsylvania: 

Sir: I have examined the agreement of consolidation and merger 
between the Blairsville and Derry Street Railway Company and the 
Bradenville and Derry Street Railway Company and herewith re­
turn the same. 

In my judgment, these papers present the same objectionable 
feature that was dwelt upon in the case of consolidation and merger 
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of the Bellevue and Perrysville Street Rail way Company and the­
Howard and East Street Railway- Company. It is unnecessary for 
me to repeat the reasons therein stated. My judgment is that the 
capitals of the constituent companies should be first increased under 
the law, and then the merger for the aggregate amount can properly 
take place. 

Very truly yours, 
HkMPTON L. CARSON, 

A Horney General. 

WETZEL'S CASE-APPLICATION FOR RE.QUISITION. 
-

In view of the agreement reached by the r epresentatives of the several States 
in the Inter-State Extradition Conference of 1887, requisitions will not issue in 
case of desertion except under special and aggravated circumstances. 

In certifying the papers connected with the application for a requisition, the 
district attorney should add the words "under circumstances of aggravation;" 
and there should also be an affidavit from a person having personal knowledge 
of the facts, setting forth the circumstances of the desertion and the special acts 
showing aggravation, but such circumstances need not be set out in the in­
dictment. 

Office of the Attorney General. 
September 10, 1903. 

Hon. Samuel vV. Pennypack~r, Governor of the Commonwealth of 
Pennsylvania: 

Sir: I have examined the papers connected with the application 
for a requisition in the case of John H. vVetzel, and herewith return 
them. 

In view of the agreement reached by the representatives of the 
several States in the interstate Extradition Conference, held in New 
York in August, 1887, that requisitions will not issue in cases ·of 
desertion, except under special and aggravated circumstap.ces, I 
believe that it would be better to require the district attorney in 
certifying the papers to add in clause eight the words "under cir­
cumstances of aggravation," and that there should also be an affi­
davit from some one, who has personal knowledge of the facts, 
retting forth the circumstances under which the desertion took 
place and the special facts which are relied upon as showing aggra­
Y<:.tion. I do not believe that it is necessary that these circumstances 
should be set forth in the indictment, as the indictment is suffi­
cient, if it charges a crime under the act of Assembly; but, as . the 
p:-ipers now stand, there is nothing to show these circumstances of 
aggravation except the letter of Mr. Scott, solicitor of the Bureau 
of Charities and Conection, which departm_ent is not charged with 
the administration of tbe criminal law. 

5 
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I note also in the papers a mistake in the name of the district at­
tornpy upon the first line of his certificate, and also an omission of 
tht: name of the county following his signature. When these mat­
ters are corrected, it appears to me that the application for a requisi­
t.on should be allowed, in view of the act of Assembly of the 13th 
of :March, 1903 (P. L., page 24). 

Very truly yours 
< ' 

HA1MPTON L. CARSON, 
Attorney General. 

GERMANTOWN BATTbEFIELD MONUMENT. 

The language of the act of May 15, 1903, P . L. 453 , points to a single monu­
ment (not to a series of memorial tablets) to b e erected at such place (nut places) 
a3 the commissioners may deem proper, in commemoration of the battle of Ger­
mantown. 

Office of the Attorney General, 
Harrisburg, Pa., July 23, 1903. 

Hon. Samuel "\iV. Pennypacker, Governor of the Commonwealth of 
Pennsylvania: 

Sir: I herewith return the letter of )lr. "~rthur H. Brockie, secre­
tary of the commission appointed to erect a monument on the Battle­
field of Germantown, and asking for an expression of opinion whether 
the erection of a series of memorial tablets marking the important 
incidents of the battle of Germantown could be substituted for the 
tr.onument designated in the act. 

In my judgment, the act of 15th of May, 1903, (P. L. 453), contem­
plates the erection of a monument at a single place, either upon the 
Chew place or at such other place in Germantown as the commis­
sioners may deem proper. I can see no authority for the substitu­
tion of the memorial tablets for a monument m· of many monu­
ments for one monument, or of places for a single place. The lan­
guage of the act points to a single monument to be erected at such 
place as the commissioners may deem proper in commemoration of 
the battle of Germantown, and the amount of appropriation indi­
cates the dignity and importance of the monument to be thus erected. 
I find no room for the substitution or a series of tablets at numerous 
places, even though, in the judgment of the commission , the import­
ant incidents of .the battle might be more fittingly commemorated in 
this way. 

Very respectfully yours. 
HNMPTON L. CARSON, 

Attorney General. 
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JUSTICE OF THE PEACE. 

Reviewing the proceedings under which the borough of Mechanicsburg was 
divided into wards, and holding that said borough is entitled to two justices of 
the peace, .and that there is a vacancy in said office which the Governor is 
authorized to fill. 

Office of the Attorney General, 
. Harrisburg, August 3, 1904. 

Hon. Samuel vV. Pennypacker, Governor: 

Sir: I am in receipt of and have carefully examined the papers 
in the application of J. C. Reeser for a commission as justice of the 

I 

peace in the b<;>rough of Mechanicsburg, to fill the vacancy now ex-
isting in the said office, caused by the decision of this Department 
that the borough in question is entitled only to borough justices, and 
asking for an official construction of the law in this matter. 

It appears that the borough of Mechanicsburg was incorporated 
under the special act of April 12,. 1828, (P. :r... 308), which act does 
not fix the number of justices. The various supplements to the 
charter, down to June 21, 1839. (P. L. 376), are also silent as to the 
number of justices to which the borough is entitled. Section one 
of the last named act, however, provided that in each borough not 
divided into wards two justices of the peace shall be elected. Mechan­
icsburg was not then divided into wards and it never subsequently 
proceeded to increase the number of justices in accordance with the 
provisions of the said law. In pursuance of a resolution of council, 
on application to the comt, an order was granted on August 21, 
1857, whereby the general borough act of April 3, 1851, was adopted 
as the charter of the borough of Mechanicsburg, and the provisions 
of the original charter in conflict therewith were annulled. By the 
act of April 13, 1868, (P. I,. 98H), the borough was divided into two 
wards, and it was therein stipulated that one of the two justices 
to which Mechanicsburg was then entitled should be elected i.n each 
ward. On November 19, 1879,. a petition was filed in the Court of 
Quarter Sessions of Cumberland, asking for a division of the South 
ward on account of its size and extent. These proceedings were 
b~gun in pursuance of the General act of Assembly of May 14, 1874, 
(P. L. 157), commonly known as the general borough law. Tbe South 
ward was divided into the First and Second wards in accordance 
with the prayer of the petitioners. Ry a similar proceeding begun 
at the same time the North ward was also divided into two wards: 
the Third and Fourth. Subsequently, by a similar proceeding, under 
the same act, the First wnrd was divided into two wards, thereby 
creating what is known as the Fifth ward. Ry reason of this adion 
the borough was brought for all purposes under the general borough 
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law, and from that time forth the borough has been entitled to only 
two justices of the peace, who should have been elected for the whole 
borough. However, through a misconception of the law as to jus-
1ices, the wards proceeded to elect ward justices up until the present 
time. There is at present only one justice in commission in said 
borough who was regularly elected as a borough justice. The other 
regularly elected borough justice died on October 17, 1903, while 
in commission, thereby leaving a borough justice vacancy to be filled 
by appointment, and for this appointment the applica·nt, J. C. Reeser, 
is a candidate. 

Under all the circumstances of 1.he case I am of the opinion and 
advise you that a vacancy exists in the office of justice of the peace 
in the borough of Mechanicsbure, which you are authorized by law 
to fill. 

Very respectfully yours, 

JUSTICE OF THE PEACE. 

FREDERIC W. FLEITZ, 
Deputy Attorney General. 

Where there is "' dispute as to whether or not "' vacancy exists in the office 
of a justice of the peace by reason of the incumbent moving out of the district, 
it is wise for the · Governor not to make another appointment, as such action 
would result in confusion. 

Office of the Attorney General, 
Harrisburg, Pa., May 27, 1904. 

Hon. Samuel vV. Pennypacker, Governor: 

Sir: I have before me your letter of recent date, together with 
the papers in the application of E. W. Grubb, for appointment as 
jnstic~ of the peace in West Caln township, Chester county. An 
inspection of the record shows that there are two justices now in 
commission in that township, but it is alleged, on behalf of the appli­
cant for the appointment, that a vacancy exists because of the re­
moval of Elmer E. Schrack, one of the present justices, from the 
township. A petition setting forth this fact is numerously signed 
by the residents of the township, but the claim is refuted by Mr. 
Schrack himself, who files a statement denying his removal from the 
township and insisting upon bis legal right to bold and perform the 
duties of the office to which he was elected. 

This precise question has arisen several times in the past few 
years, and in each instance the Legal Department of the Common· 
wealth has decided that, where the question of Yacanry was in dis· 
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pute, it would be wise for the Governor not to make another ap­
pointment, as such action would only result in confusion. 

I enclose herewith a copy of the opinion of Hon. John P. Elkin, 
Deputy Attorney General, dated December 11, 1896, which sets forth 
clearly the position of this Department on the subject. 

Very respectfully yours, 
FREDERIC W. FLEITZ, 

Deputy Attorney General. 

JUSTICE OF THE PEACE-OLD FORGE BOROUGH, LACKAWANNA 
COUNTY. 

Where in an election legally ·had to incr·ease the justices of the peace from two 
to three and a majority vote returned in favor of the inccease, and duplicate 
returns were made, one filed with the prothonotary, and the other sent by 
mail to ·the office of the .secretary of the Commonwealth, but not received by 
him; ·held that the commission for the third justice of the peace, properly 
elected, should issue. 

Office of the Attorney General, 
Harrisburg, Pa,, August 10, 1904. 

Hon. Samuel VV. Pennypacker, Governor: 

Sir: Your letter of recent date, enclosing affidavits and other 
papers in reference to the claim of certain citizens of Old Forge, 
Lackawanna county, that that borough is entitled to an additional 
justice of the peace, increasing the number from two to three, and 
asking for an official opinion upon the same, has been received. 

It appears that Old Forge was organized under the general borough 
law and consequently was originally empowered to elect two justices 
of the peace, but on account of its rapid growth and its large terri­
torial extent, at the February election in 1899 the question of in­
creasing the number of the justices of the peace from two to three 
was properly submitted to the qualified electors of the said b<?rough 
and a majority vote was returned in favor of said increase. It also 
appears by an affidavit made by Matthew Bean, who, at the time, 
was constable of the borough, that all the requirements of law regu­
laJing such elections were complied with and immediately follow-

. _ing the election true duplicate returns of the same were made out, 
and in compliance with law he filed one of the returns in the office 
of the prothonotary of Lackawanna county, and transmitted the 
other by mail to the Governor of the Commonwealth. The records 
of the Executive Department fail to show that the return transmitted 
to it was ever received, and it appears that the return to the prothon­
otary of Lackawanna county has been mislaid and cannot be found. 

On account of the incomplete state of the records no commission 
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has been issued to any justice elected to fill the yacancy caused by 
this increase and the question now submitted to me is whether such 
a vacancy now exists as " ·ould justify you in appointing a person 
to fill the office. 

It was held by Attorney General McCormick in a somewhat simi­
lar case that the will of the people as expressed in a regular and 
legal eledion properly held cannot be set aside or rendered null and 
void by a failure on the part of the constable to file the returns in 
accordance "·ith the law, and that upon proof being made that such 
an election was held and such an increase provided, the vacancy 
thus created legally existed and could be filled either by a guberna­
torial appointment or by an election, although several years had 
elapsed since the vote on the matter had been taken. In this con­
elusion of law I concur and it has been followed in several cases 
since. 

I am, therefore, of the opinion and advise you that by the lt>gal 
action of the electors of the borough of Old Foege that borough is 
entitled to three justices of the peace, and, inasmuch as there are 
but two now in commission, a vacancy exist~ which you are author­
ized to till by appointment until the first Monday of ':\lay, 1905. 

Very respectfully yours, 

.JUSTICE OF THE PEACE. 

FREDERIC W. FLEITZ, 
Deputy Attorney General. 

Under the general borough law of 1851, under which the borough of Ta­
maqua was operating. B. and L. wer e elec t ed t wo justices of the peace and 
commissioned for five years. In 1903, S. was also elect ed a justice of the peace. 
B. and L . protested tha t no vacancy existed as the borough was only entitled to 
two justices of the peace, and that no commiss ion should issue to S. Held. 
that a. com mission should not issue to S. 

Office of the ,\ ttorney General, 
Hanisburg, Pa., August 3, 1903. 

In re claim of John H. Stidfole for a commission as a justice .of 
the peace. 

To the Hon. Samuel 'IV. P ennypacker, Governor of the Common­
wealth of Pennsylrnnia: 

Sir: This appears to be an old controversy wao·ed for some vears ' "' . 
by the same parties. 

In April, l!lOO, Samuel Beard and John H. Lutz, claiming to have 
been elected justices of the peace for the borough of Tamaqua, ap-
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plied to the Secretary of the Commonwealth for commissions, and 
a protest was filed by John H. Stidfole. 

The matter was referred to the Attorney General, who, relying 
on the case of Common weal th ex rel. v. Morgan, 178 Pa. S., 204, and 
on the election returns, overruled the protest and directed commis­
sions to be issued to the applicants. 

At the present time Mr. Stidfole claims a commission, and a pro­
test is filed by his old antagonist. Mr. Stidfole's election took place 
on February 17, 1903. The Secretary of the Commonwealth, whose 
records show that there was no vacancy existing at the time of Mr. 
Stidfole's election-the general borough law of the Commonwealth, 
under which the borough of Tamaqua is now operating, specifically 
limiting the number of justices of the peace in each borough to two­
has declined to issue the commission, and an appeal has been made 
to you. 

Mr. Stidfole contends that there is a vacancy, because, as he as­
serts, Mr. Lutz was improperly elected and commissioned. No steps 
have been taken to test Mr. Lutz's right or title to his office by g_u? 
wf11f'r(J/J1to; and no mandamus has been applied for by Mr. Stidfole. 

To understand the origin of the controversy the following history 
is given: 

';['he borough of Tamaqua, Schuylkill county, was incorporated by 
a special act, approved the 9th day of April, 1833, and, under that act 
and subsequent acts prior to 1874, was divided into three wards, 
each of which elected a justice of the peace until 1899. On the 30th 
day of January, 1899, a petition was filed in the Court of Quarter 
Sessions of Schuylkill county, asking for a division of the East ward 
of Tamaqua· borough into two wards on account of its large size and 
population. 'fhese proceedings were begun, and in pursuance of the 
provisions of the general act of Assembly, approved May l4, 1874, 
(P. L. 159), known as the general borough law, the ward was divided 
in accordance with the prayer of the petitioners. Under numerous de­
cisions of the courts-(Fox v. Pattison, 2 District Reports, 128; Com. 
ex rel. Fenner v. Pattison_, 3 .District Reports, 599; Com. v. Taylor, 159 
P. S. 451; Com. ex rel. v. Morgan, Appellant, 178, P. S. 198,)-this ac­
tion brought the entire borough under the general borough law, and 
from that time the borough was entitled to only two justices of the 
peace, who should be elected for the whole borough, ward justices be­
ing abolished. According to the regular practice in such cases, bow­
ev~r, the justices holding commissions were not disturbed, but were 
allowed to remain in office until their commissions should expire. 

The following were the justices for the various wards: 
John H. J,ntz, elected ward justice for the South ward in Feb­

ruary 1897, and commissioned for five years; 
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\\-illiam Priser elected for tlle East ward in February, 1898, and 
- ' -

commissioned for five years; 
John H. Stidfole, elected in February, 1898, for the North ward, 

and commissioned for five years. 
It appears that at the spl"ing election in 1900 all of these justices, 

together with several other citizens, ran for the office of borough 
justice, and that a proper proclamation or notice of such election 
was given by the high constable of the borough. In that election 
Samuel Beard receiwd 283 votes; John H. Lutz, 180 votes; William 
Priser, 179 votes; John H. Stidfole, 15 votes; J. K. P. Sheifley, 5 
votes; George Crist, 2 votes, and A. L. Lutz, 2 votes. Samuel Beard 
and John H. Lutz, having received the highest number of votes, were 
duly commissioned borough justices for the five years next ensuing, 
under the direction of the Attorney General, and their commissions 
will expire on the first Monday of May, 1905. No election has been 
held since until February of this year, when Stidfole's commission 
expired as ward justice. It seems that Priser, whose commission 
expired at the same time, was not a candidate for the office of bor­
ough justice. Stidfole, who had been acting as justice under his old 
ward commission, became a candidate for borough justice, and hav­
ing received the highest number of votes cast for that office, has 
presented his acceptance to the prothonotary and was placed upon 
the return list made by that office to the Secretary of the Common­
wealth's Department, as indicated, to succeed himself. It is doubt­
ful vd1c,ther he could do this, as the office of ward justice expired 
with his commission. But he now makes a request to be appointed 
as borough justice, claiming that Lutz had been- improperly com­
missioned in 1900, because he (Lutz) was then holding a commission 
as ward justice. It is to be observed that Stidfole himself was a 
candidate in that . election, as were the other remaining ward jus­
tices. Such seem to be the facts. 

The legal position is as follows: 
The general borough law of the Commonwealth, under which the 

borough of 'I'amaqua is now operating, specifically limits the num­
ber of justices of the peace in each borough to two. Tvrn men, claim­
ing to be regularly elected and actually commissioned (Beard and 
Lutz) were serving in that capacity February, 1903, at the time of 
Mr. Stidfole's election, under commissions which will not expire until 
1905. '!'hey protest that no vacancy in the office of borough justice 
existed at the time of Siidfole's election, and further claim that an 
election for the office of .i ustice of the peace, under these circum" 
stances, was invalid, and that no commission should be issued to 
StidfolC'. '1'he Secretary of the Commonwealth, whose records dis­
close no vacancy, has declined to prepare Mr. Stidfole's commis­
sion. If it be desired to raise the legality of Lutz's tenure in holding 
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his present commission as justice of the peace, such action can 
be taken under tbe law as i~ stands, on a quo warranto, in the court 
of Schuylkill county. If Lutz should be ousted by a decree of that 
court and a vacancy is thereby created, that vacancy can be filled 
by your appointment as Governor until the first Monday of May 
next, when the person who shall be successful in receiving the largest 
number of votes cast at the election next February for that office 
will go into commission. 

To dE:viate from what has been the settled practice in the State 
Department and issue a commissi.on to the clai.mant under these cir­
cumstances, will lead to confusion in that Department and through­
out the Commonwealth. Aldermen and justices of the peace alike 
are very remiss each year in complying with the requirements of 
the law in reference to qualifying, and many trivial and annoying 
questions have arisen annually on this account. To hold that a com­
mission must issue to every person who makes an application and 
claims under an alleged election, without regard to the law as to 
the number of incumbents, wo'uld be productive of grave results. 

The practice of this Department has been to advise against the 
issue of a commission to a claimant in a doubtful case. In Fox's 
case, 1 District Reports, 513, Attorney General Hensel, in advising 
that no commission should issue in a similar case, said: 

"It also appears that, should the commission issue, 
the Commonwealth will be asked to te.st the commis­
sioned officer's title by a quo warranto, to be issued in 
the name of the Commonwealth, and, pending the final 
determination of that inquiry, the official acts of the 
respondent will be tainted with doubt, whereas a de­
nial of the commission will result in an application for 
a mandamus, wherein the Commonwealth's executive 
officers can consistently maintain the attitude they as­
sume in refusing to issue the commission." 

The case was tried subsequently upon petition and answer in pro­
ceedings in mandamus, and Judge Simonton held that the petitioner, 
Fox, was not entitled to a commission. (Com. ex rel. Fox v. Patti­
son, 2 District Reports, 128). In a later case-that of Com. ex rel 
1<.,enner v. Pattison, 3 District Reports, 599,-where a similar form 
of proceeding and practice was followed, the petitioner was held to 
be entitled to his commission, after a judicial investigation of the 
facts. 

Following these cases, this Department; in an opinion given by 
the Deputy Attorney General, In re commission of a justice of the 
peace, (8th District Reports, 295), ruled that, as the Executive Depart­
ment was not a judiCial tribunal, disputes of this kind should be 
settled in the proper forum-the ·courts of the Commonwealth. 
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It is manifest that in the present case the facts and law are in dis­
pute, and should be passed on by the courts, either by testing Lutz's 
title by quo warranto/ or by a petition by Stidfole for a mandamus. 
To grant a commission to Stidfole " ·o uld not settle the controversy, 
for qiio warranto proceedings \YOuld follow. Litigation is inevitable. 
It matters not who moYes in the first instance. 

I cannot advise a step which would disturb settled practice, over­
rule precedents, place the executive officers of the government in 
an inconsistent position, and prove inconclusive in the end. I advise 
you against the issue of the commission. 

I return the papers for the files of the office of the Recretary of the 
Commonwealth. 

Very respectfully, 
HAJ\iPTON L. CARSO:K, 

Attorney General. 

COMMISSION TO DEPUTY SECRETARY OF INTERNAL AFFAIRS-PUB­
LIC OFFICERS-DEPUTY SECRETARY OF INTERNAL AFFAIRS-COM­
MISSION BY GOVERNOR WHERE APPOINTMENT IS BY ANOTHER OF­
FICER-ACT OF APRIL 18, 1895, AND APRIL 24, 1903. 

The power to appoint and the duty to commission are clearly associated, and 
a commission , if such is necessary, should e manate from the appointing power. 
Hence, the act of April 24, 1903, P. L. 294, empowering the Secretary of In­

t ernal Affairs to appoinf a deputy Secretary, repeals the act of April 18, 1895, 

section 2, P. L . 38, which provides that the Governor shall commission the 
deputy secretary. 

The Governor cannot be called upon to certify the act of the Secretary of In­
t ernal Affairs, nor to issue le tters-patent in support of an appointment" not his 
own. 

Office of the )dtorney General, 
Hnrrisburg. Pa., Sept. 9, 1904. 

Hon. Samuel Vl. P0nnypack(•r, (;or\'rnor of the Commonwealth of 
Pennsylvania: 

Sir: You have requested my opinion wheth0r you are officially 
requireJ to issue a commission to the D0puty R('cretn 1·y of Internal 
Affairs. 

There are two acts of A.ssembly which bear upon the matter. The 
act of 18th of April, 1895, (P. L. 38), in its second section. provides: 

"That, on the recomm endation of the Secretan- of 
Internal Affairs, the Gon·rnor slta 11 commission a· per­
son as Deputy S0cretary, and the person so appo inted 
aud cornmission0d sha ll hold his office at the pleasure of 
said secretary; be shall ad in the capacity of Superin­
tendent of the Bureau of Railways of said Department, 



No. 21. OPl:Nlt)i~S OF THE ATTORNEY GENERAL. 

and shall have full authority to execute papers and 
transact all business concerning said Department, un­
der the direction of or during the absence of the Secre­
tary, and shall receive a salary of three thousand dollars 
per annum." 

The act of 24th of April, 1903 (P. L. 294), provides, inter alia: 

"That the number and salaries ,.,f the officers, clerks 
and employes, in the Department of Internal Affairs, 
which the Secretary of Internal Affairs is hereby author­
ized and empowered to appoint, shall be as follows: 

"One Deputy Secretary of Internal Affairs, at a salary 
of three thousand dollars per annum, who shall also 
be Superintendent of the Bureau of Railways." 
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Whatever view might be taken of the earlier act, if it stood alone, 
it is clear that under the law as it now stands the power to appoint 
the Deputy Secretary of Internal Affairs is lodged with the Secre­
tary. Under the first act the Secretary might recommend, but, while 
the power to appoint was left in doubt, the Governor was required 
to issue a commission, and the language used would imply that the 
appointment was to be made by the Go-vernor. The latter act, by 
its second section, expressly repeals a ll acts or parts of acts incon­
sistent therewith. In my judgment, it repeals the act of 1895 pro 
tanto. The power to appoint and the duty to commission are clearly 
associated, for, while a commission is not the appointment, but only 
the evidence of it, in strictness the commission, if such be necessary, 
should emanate from the appointing power. 

I am of opinion that you, as Governor, cannot be called upon . to 
furnish evidence of an act with which, under the terms of the statute, 
you have nothing whatever to do. You cannot be called on to certify 
the act of the Secretary or to issue the letters patent of the State in 
support of an appointment not your own. 

Very respectfully yours, 

NOTARY PUBLIC'S FEE. 

HAMPTON .L. CARSON1 

Attorney General. 

There is no authority of- law by which any return can be made to .the estate 
of a notary public of any part of the fee which was paid by him for his ,commis-
sion as notary public. 

Office of the Attorney General, 
Harrisburg, Pa., Sept. 9, 1903. 

Hon. Samuel W. Pennypacker, Governor of the Comiuonwealth of 
·( 

Pennsylvania. 

Sir:· I herewith return ~"4e letter of Rev. N. L. Uphan, of German­
town, which you referred to me. 
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I find no authority in the law by which any return can be made 
to the estate of Mr. Taylor of any part of the fee which was paid 
for his commission as notary public. It is unfortunate that he died 
before his term of office expired, but it is a matter without remedy 
so far as the return of the money is concerned. 

PUBLIC PRINTING. 

Very truly yours, 
HAiMPTON L. CARSON, 

Attorney General. 

The act of July 15, 1897 (P. L. 279), a nd the act of April 14 , 1903 (P. L . 180) con­
tain no provision which confers directly or indirectly any a uthority of law for the 
publication of the Report to the Presiden t on the anthracite coal strike of May­

October, 1902, by the Anthracite Coal Strike Commission, as a bulletin report 
or other publication of the Department of Mines. 

Office of the Attorney General, 
Harrisburg, Pa., Sept. 10, 1903. 

Hon. Samuel W. P ennypacker, Governor of the Commonwealth of 
Pennsylvania, Harrisburg, Pa.: 

Sir: I can find no authority of law for the publication ·of the re­
port to the President on the anthracite coal strike of May-October, 
1902, by the Anthracite Coal Strike Commission, as a "Bulletin," 
report or other publication of the Department of Mines. 

The act of July 15th, 1897, (P. L. 279), establishing the Bureau 
of Mines, and the act of April 14, 1903, (P. L. 180), establishing the 
Department of Mines, contain no provision which confers directly 
01· indirectly any such authority. 

In the absence of express legislatiYe authority such a proposed 
publication would be debarred by the act of May, 1876, (P. L. 73), 
section 20. Section 20 provides: 

"That no public printing shall be performed for any 
department or officers of tlw State government unless 
previously ordered or authorized in writing by the Su­
.perintendent of Public Printing, except only the laws, 
Journals of the two houses of the Legislature the 
legislative and executive documents and the repo~ts of 
the several heads of the executive department!!· nor 
shall any bulletin be published at the expense of the 
State unless by virtue of express authority of the law, 
provided that the executive heads of the several de­
partments of government be permitted to exercise such 
a. re~sonable d~scretion in ordering the printing and 
bmdmg and m1scellaneons work as to the kind and 
quality of paper to be used, of the style or the execution 
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thereof, as in their judgments shall best subserve the 
public service and interest. 

"Provided also, That the Superintendent of Public 
Printing shall receive no order for the printing of any 
papers, documents:, blanks or miscellaneous works un­
less the same be in writing, signed by the executive or 
head of the proper department." 
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In my judgment the report to the President of the Anthracite 
Coal Strike Commission does not fall within the purview of the fore­
going section. 

The Agricultural Department, which publishes many bulletins, 
has wide and express authority given it in the matter of publish­
ing bulletins, but only by virtue of express legislative enactment. 

See act of April 22, 1903 (P. L. 252.) 
I herewith return the copy of the report which you sent me. 

ST. LOUIS COMMISSION. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 

Mr. Harris, late State T'reasurer, was duly appointed a ·member of the St. 
Louis Commission; he still continues to hold the office, and is still treasurer of 
the Commission. The expiration ·of Mr. Harris' term and the succession of Mr. 
Mathues, does not affect the question. 

Office of the Attorney General, 
Harrisburg, Pa., May 20, 1904. 

Hon. Samuel W. Pennyacker, Governor: 

Sir: Having examined the act of Assembly creating the St. Louis 
Commission, I am of opinion that Mr. Harris, late State Treasurer, 
Wail duly appointed a member Of the commission i that he still con­
tinues to hold the office; and that he is still the treasurer of the com­
llliSSIOn. I am further of the opinion that the expiration of Mr. 
Harris' term and the succession of Mr. Matthues does not affect the 
question. I herewith return the letter of Colonel Lambert so as to 
enable you to reply. 

V cry h'uly yours, 
HAMPTON L. CARSON, 

Attorney General. 
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SUPERINTENDENT OF CONSTRUCTION-STATE BRIDGES. 

The act of April 21, 1903, P. L . 233, contemplates the appointment of a Super­
intendent of Construction for each bridge constructed under its terms, and not 
one Superintendent as "' permanent officer for all bridges. 

Office of the Attorney General, 
Harrisburg, Sept. 2, 1904. 

Hon. Samuel \V. Pennypacker, Governor of the Commonwealth of 
Pennsylvania: 

Sir: Replying to your question as to whether the Board of Public 
Grounds and Buildings should select a person to be superintendent 
of the construction of bridges as a permanent officer, or whether the 
act of April 21, 1903, (P. L. 233), contemplates the appointment of 
such a superintendent for each bridge as the occasion arises, I reply 
that, in my judgment, the act clearly contemplates the appointment 
,of a superintendent of construction for each separate bridge, as his 
compensation is fixed upon the amount of the contract, and the gen­
eral construction of tl1e act, as well as the language of its various 
sections, indicate separate and distinct treatment in each and 
every case. This is particularly true of Section three, a part of which 
reads as follows: 

"In case the report of the viewers, or a majority of 
them, is in favor of the erection of the bridge, and the 
same is confirmed by the Court, the Court shall order 
and decree such rebuilding; and thereupon it shall be 
the duty of the Board of Public Grounds and Buildings 
immediately, to proceed and have prepared, in con­
formity \Yith the report of the vic·wers, such plans and 
specifications of the proposed bridge as may be neces­
sary, and appoint a superintendent of construction, and 
fix his compensation for said services, v.·hich shall not 
exceed five per centum of the amount of the contract!' 

I do not find in tht> above language, nor in any other part of the 
act, any provisions which would justify me in concluding that the act 
contemplated the appointment or selection of a person as superin­
tPndent of the r-onstrnction of bridges as a permanent officer. 

Very trn ly yours, 
IL\ MPTON L. C.\.RSO~, 

Attorney General. 
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BRIDGE OVER SUSQUEHANNA RIVER. 

The Attorney General's Office will take no steps in re .bridge across the Sus­
quehanna river unless fuly advised of all the facts by sworn petition, asking for 
the use of the name of the Commonwealth to restrain the prosecution of the 
work, a copy of which must be served upon the party affected with notice of 
time and place fixed for the hearing. 

Office of the Attorney General, 
Harrisburg, Pa., March 23, 1904. 

Hon. Samuel W. Pennypacker, Governor of the Commonwealth of 
Pennsylvania: 

Sir: J have e~amined the letter of Mr. Quigley, of Lock Haven, in 
relation to the building of a bridge across the Susquehanna River 
west of Oak Grove Station, by the New York Central and Hudson 
River Railroad Company. 

'l'he practice of this Department has been to take no steps unless 
~ully advised of all the facts il!- the shape of a sworn petition some­
what in the nature of a bill in equity, asking for the use of the name 
of the Commonwealth to restrain the prosecution of the work, a 
copy of which must be served upon the party to be affected, to­
gether with notice of the time and place fixed for a hearing before 
this D~partment and service of such notice of appointment ma<fe 
with the Attorney General. The State does not move except upon 
due consideration, and I prefer to adhere to the practice of the De­
partment. I have already had one instance of this in the matter 
of the Reading Railroad bridge across the Schuylkill at Norristown. 
A sworn petition was presented, notice was given of the time fixed, 
and both parties appeared by counsel and many witnesses attended 
on both sides, and there were also affidavits filed. Mr. Quigley 
should ,act in some such manner and should consult counsel. 

I herewith return the papers. 
Very respectfully, 

HAMPTON L. CARSON, 
Attorney General. 
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NOTARY PUBLIC. 

The revocation of a commission of a notary public should nGt be made by 
the Governor upon mere ex parte statements, but the notary whose conduct is 
complained of, should be given a hearing on a day to be fixed, the proceedings 
to be in the nature of a rule to show cause \Yhy he should not be removed and 
his commission revoked. 

Office of the Attorney General, 
Harrisburg, Pa., Feb. 24, 1904. 

Hon. Samuel W. Pennypacker, Governor of Pennsylvania: 

Sir: I herewith teturn the letter of the Secretary of the Depart­
ment of the Interior, dated February 4, 1904, and also the letter of 
E. F. \Vare, Commissioner, addressed to the Honorable the Secre­
tary of the Interior, in the case of Notary Public Harry M. Fox, No. 
1309, South Twentieth street, Philadelphia. I observe that be is 
charged with executing pension vouchers in violation of the act of 
Congress of July 7th, 1893. I find that a similar complaint and a 
request for an opinion was referred to my predecessor, Attorney 
Genera~ McCormick, by Governor Hastings, and that Mr. McCormick, 
under date of January 23, 1895, (Opinions of the Attorney General, 
1895-6, page 39), advised that the charge,. if true, would require the 
removal of the notary, and the reYocation of bis commission. I ac­
quiesce in the suggestion made by my predecessor that such action 
.should not be taken upon mere ex parte statements, but that the 
notary whose conduct is complained of, should be given a bearing; 
a day to be fixed; the proceedings to be in the nature of a rule to 
show cause why he should not be removed and his commission re­
voked. 

I return the papers so that you may have them before you. 
Very respectfully, 

HAMPTON L. CARSON, 
Attorney General. 
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The practice of the State D epartment has been to guard against such similarity 
of names of corporations as would be confusing to the State in the imposition and 

collection- of taxes, or would produce uncertainty in the judicial process of courts 
in which such corporations might sue or be sued. Trade competition cannot be 
considered, nor possi-ble financial results, nor the mental a ttitude of possiblp 
customers. Hence, the applications for cha rters of the "West End Savings and 
Trust Company" and of the "West End Trust Company of Pittsburg" approved, 
notwithstanding the protests of each other and of the "Wes-t End Savings Bank" 
against the latter. 

Office of the Attorney General, 
Harrisburg, Pa., March 12, 1903. 

Hon. Frank M. Fuller, Secretary of the Commemwealth: 

Sir: I have examined the applications of the West End Savings 
and Trust Company and the West End Trust Company of Pittsburg 
for charters, together with the protests filed by each against -the 
other, as well as the protest of the West End Savings Bank against 
the latter. The objection made is to the similarity of names, and the 
request is made that the words "West End" be eliminated. 

The practice of the State Department has been to guard against 
such similarity only as would be confusing to the State in the imposi­
tion and collection of taxes, or would produce uncertainty in the 
judicial process of courts in which such corporations might sue or 
be sued. Trade competition cannot be considered, and possible :finan­
cial results or the mental attitude of possible customers are matters 
which, if capable of adjudication at all, must be determined in the 
courts. 
· It has been held that the name of "Kidd Brothers & Burgher Steel 
Wire Company" was not so similar to the name "The Kidd Steel Wire 
Company, Limited," as ·to produce any confusion or uncertainty on 
the part of the State in the imposition and collection of taxes. (Bien­
nial Report of the Secretary of the Commonwealth for 1896, page 
36). For the same reason the name of "The Crystal Water Company 
of Pittsburg" was held not to conflict with "The Crystal Ice Com­
pany of Pittsburg and Allegheny." (Ibid 41). So, too, the objection 
of the Penn Publishing Company was overruled to the name "The 
Penn Printing and Publishing Company." (Ibid 57). 

Applying these principles to the case in hand, and stating the 
competing names in tabulated form, they appear as follows, heading 
the list with the oldest institution and following it with the elder 
application for a charter: 

West End Savings Bank. . 
West End Savings and Trust Company. 
West End Trnst Company of Pittsburg. 

6 
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If the words "vVest End" >vere stricken from the titles of the cor­
porations now under consideration and the wo1'd ''Pittsburg" was 

substituted, >Ye might have: 
Pittsburg '.l.'rnst Company. 
Pittsburg Savings Bank. 
Pittsburg Sa Yin gs and Trust Company. 
In none of these ari'angements of words do I perceive room for 

confusion. The words "\Vest End" are no more capable of individual 
and exclusive appropriation, although descriptive of a locality, than 
the word "Pittsburg" or the word "Philadelphia." In the city of 
Philadelphia we have corporations known as: 

The Philadelphia Bank. 
The Philadelphia Saving Fund Society. 
'.!.'he Philadelphia Trust and Safe Deposit Company. 
The Y\T es tern Bank. 
The Western Savings Fund Society. 
The Fidelity Trust Company, 
The Fidelity Insurance Company. 
The Real Estate Title Insurance Company. 
The Heal Estate Trust Company. 
None of these has led to confusion. 
Moreover, in the case in hand, it is obsenable that the applica­

tion filed in behalf of the West Eud Trust Company of Pittsburg 
distinctly states that the words ''of Pittsburg" constitute a part 
of the pr_oposed corporate title. The protests filed in behalf of the 
\Vest End Savings Bank and of the \Yest End SaTings and Trust 

·Company failed to notice the fact that the words "of Pittsburg" 
are to constitute a portion of the corporate title of the Y\"est End 
Trust Company of Pittsburg. 

I am of opinion that the applications for charters may be approved· 
without violation of law. 

Very respectfully yours. 
HAMPTOX L. CARSON, 

Attorney General. 

APPLICATIONS FOR STREET RAILWAY CHARTERS. 
Wher e a pplica ti ons for stree t railwa y charters a r e in due form and within the 

terms of the la w, the chart ers should b e allowed. Obj ections which raise ques­
tions of fact and of law, -should not be d e t ermined by the Secretary of the Com­
mon wealth, but by the courts. 

Office of the Attorney General, 
Harrisburg, Pa., April 4, 1903. 

In re applications for ehart1·1·~ for street railway companies to be 
known as the Pittsburg Rapid 'l'ransit Street Railway Company, the 
Bankers' Street Railway Company, the Iron City Street Railway 
Company, and the Sqnirrl'l Hill and Wilkinsburg Street Railway 
Company. 
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Hon. Frank M. Fuller, Secretary of the Commonwealth: 

Sir: I have considered the briefs filed in support of the oral argu­
ments made before the Deputy Sec~etary of the Commonwealth and 
myself by counsel for the applicants and protestants in the above 
matters. In accordance with your request I state the following con­
clusions: 

An examination of the applications, as amended, discloses the 
fact that they are in conformity with the act of May 14, 1889, and 
its supplements; that the routes contained therein are physically 
continuous, and that the routes to be pursued are, with but slight 
variations, laid ·out upon public streets. 

, The objections urged are as follows: 

That the construction of the proposed railways would involve 
the entire appropriation and exclusive use of certain streets and 
alleys. named in the applications; that the construction and opera­
tion of street i·ailways upon alleys would amount to additional servi­
tudes because the streets and alleys, upon which tracks are proposed 
to be laid, are, in some instances, quite narrow; that the proposed 
route in part passes over private 'property, and in part is laid 
upon private rights of way; that the proposed crossings involve 
diagonal 'crossings for distances varying between 115 and 300 feet 
along and across streets already laid witll tracks, or upon which 
,an exclusive right to lay tracks is vested in another company in 
order to connect two streets, both opening on the streets so crossed 
diagonally, but not at directly opposite points, and, this, too, whether 
the streets which are opposite each other, or ·not directly opposite to 
each ·other, bear the same or different names; and that, therefore, the 
proposed routes are not legally continuous. 
· To these objections it is replied · that the routes contained in the 
several charter applications are legally as well as physically con­
tinuous; and can be constructed so as to form a complete circuit, as 
required by the act of May 14, 1889, and the amendments thereto. 

The contention involves a consideration of several important ques­
tions: 

A. Whether a company, under the first section of the amended 
street railway act, can occupy streets, highways, bridges or private 
property, in whole or in part occupied by tracks previously laid and 
belonging to other companies; 

B. Whether a proposed street railway can locate its rails for short 
d'istances upon private property. 

C. Whether it can cross oti1er street railways diagonally because 
of the alleged necessity for establishing a crossing in this manner 
in order to complete a continuous circuit. 

D. ·whether the effect of · the decision of the Supreme Court in 
the case of Philadelphia, Morton and Swarthmore Street Railway 
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Company's petition, 203 P. S., 354, is to forbid sucb a diagonal cross­
ing. 

E. 'Yhether the facts that the streets to be occupied are narrow 
and abutting property-holders may be inconvenienced by the opera­
tion of a street railway constitute a valid objection. 

F. \Yhether the construction of a street railway upon a highway 
in a city imposes an additional servitude on the adjacent property, 
for which compensation could be claimed. 

It is plain that these questions are purely judicial. In my judg­
ment, they are beyond the scope and powers of your office, which, 
it must be borne in mind, is a part of the executive and not of the 
judicial department. To determine ·them it would be necessary to 
resolye disputed questions of fact and to compare, interpret and 
apply several acts of ~~ssembly. To find facts and to apply the law 
are of the very essence of judicial duty. Such a duty is not cast 
upon you. You ought not to be called upon to consider such ques­
tions because they are not within your jurisdiction, and because, 
lacking all the machinery and powers of a court, you have neither 
the right nor the power to decide them. 

These views are in harmony with rulings of the Department, made 
in the following cases: Monongahela Water Co., v. South Side Water 
Co., 15 Penna. County Court Reps., 604; Union Water Co., 12 Pa. C. 
C. Reps., 61; the Granite ·water Company, same volume, 63; New 
Castle Company v. Water Co., 18 Penna. C. C. Reps., 498; the Relief 
Bridge Co., 30 ·weekly Notes, 200. In all of these the principle is 
laid down that, where there is a dispute as to facts, and claims are 
presented which are in conflict with each other, the parties must be 
remitted to the courts for final and conclusive determination of the 
controversy, and that, while many facts, alleged on the one side and 
denied on the other, ·would doubtless be material in a suit at law, 
yet they are not to be decided in the State Department, which is 
confined to an examination as to whether the applications are in 
form, whether the purposes of the proposed corporations are legal, 
whether ten per centum of the authorized capital has been paid 
in cash, and whether or not, on the face of the records and the law 
requiring the purpose to be clearly stated, a charter should issue. 
\Vhere applications are in due form and the purpose of the charter 
asked for is within the terms of the law, and the amount of capital 
subscribed seems primafacie suffieient for the purpose, it is asking 
too much of the State Department to refuse a charter because there 
is an apprehension that the applicants contt>mplate doing something 
in violation of law or may perform acts 1dt?'a vfres or both. (Sowego 
Water and Power Co., Biennial Report of the Secretary of the Com­
monwealth for 1896, page 22). If a doubt be raised as to the sound­
ness of the positions contended for, opportunity for its final and 
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judic~al determination should be afforded, particularly where the 
precise questions raised have never. beei::t adjudicated. T'he right 
to secure such a hearing and adjudication would be entirely defeated 
should the State Department refuse the applications for the char­
ters now asked for (Pittsburg Illuminating Co., Biennial Report of 
the Secretary of the Commonwealth for 1896, page 26). 

The fundamental principle underlying the whole matter is best 
stated in the language of Judge Ludlow, of the Court of Common 
Pleas of Philadelphia County, in the case of Mitcheson v. Harlan, 
3 Phila. Reports, 394, where that learned judge said: 

"We can readily conceive of a question of fact being 
presented to the consideration of the Governor, con­
nected with the issuing of letters patent, so embarrassed 
by conflicting testimony as to render the satisfactory 
solution of it a matter of very great doubt and uncer­
tainty; in such a case, for the Executive to deny the let­
ters patent, would be to assume a power which would 
destroy a right without the intervention of a court." 

In my-judgment, the charters applied for should be allowed. 
Very respectfully, 

HAMPTON L. CARSON, 
Attorney General. 

TIME OF FILING PAPERS IN THE OFFICE OF THE1 SECRETARY OF 

THE COMMONWEALTH. 

Papers filed with the corporation clerk late at night, outside of the office of 
the Secretary of the Commonwealth, should be marked filed at eight o'clock 
A. M. of the next b~siness day. 

Office of the Attorney General, 
Harrisburg, Pa., June 23, 1903. 

Hon. Frank M. Fuller, Secretary of the Commonwealth: 
Sir: I have considered your letter of the 18th inst., and its en­

closures, accompanied by exemplifications of the record of exten­
sion_s of route of the Ferry Street -Railway Company and of the 
New Grant Street Railway Company. You ask me for my official 
opinion as to what date, und_er the facts set forth, the said extensions 
should be marked filed. The facts as stated are as follows: 

On Saturday, June 13, Mr. Whitworth, the corporation clerk, re­
ceived a telegram from Mr. 'McGriffin, of Pittsburg, saying be would 
be in Harrisburg that night at 11.35 with street railway extensions, 
and desiring him to file them that night. He remained at -the Locbiel 
Hotel, and there, at 11.45 P. M., June 13th, he was handed the en­
closed extensions and was asked to file them as of June 13th. Mr. 
Whitworth told him that he would receive them subject to instruc­
tions _as to when they should be marked filed. 
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In my judgment the extensions should be considered as filed at 8 
A . M. on Monday, June 15th, 1903. Notwithstanding the practice 
alluded to as having existed for some years, of receiving and fil:ng 
papers outside of business hours-a practice dictated, no doubt, by 
a disposition to oblige the public-I am of opinion that papers 
handed to the corporation clerk almost at midnight on Saturday 
night at a hotel cannot be properly considered as filed in the Depart­
ment, enn though the clerk was notified by telegram to expect the 
papers. The Department is tlle proper place for filing papers and 
business hours constitute the proper time. It 1s unreasonable to 
expect the Department to be open at all hours of the day or night, 
and equally unreasonable to extend its territorial limits to places 
outside of the Department. 

The filing of a paper is a business act. Its receipt is an official 
act, of which an open and official record might properly be kept. In 
a race of diligence in the filing of papers, the desire of Mr. Whitworth 
to give no unfair advantage to any one is eminently proper. The 
best means of securing such a result is to protect him and all others 
against appeals for indulgence at a time when the office cannot be 
said to be open in the business sense. The business wol'ld fully recog­
nizes the fact that there are just limits to a business day, and the 
hours of opening and closing a department can be made the proper 
subject-matter of rules or· regulations. 

So sensible of this was the Legislature that, by the act of April 
17, 1843, (P. L. 328), it was enacted: 

"That from and after the passage of this act it shall 
be the duty of the .-~nditor General, State. Treasurer, 
office of the Canal Commissioners, Secretarv of the 
Commonwealth and Surveyor General to open and keep 
open their respective offices from eight o'clock in the 
morning until twelYe o'clock, noon, and from two o'clock 
until six o'clock in the afternoon, each and every day 
except Sundays, during the session of the Legislature." 

I do not find that this act bas been repealed in terms. It relates 
to a time during the sessions of the Legislature, but the principle 
which underlies it can be made ~1pplicable to times when the Legis­
lature is not in session. 

I return herewith the extensions exemplified, which can be marked 
as filed as of Monday, Jnne 15th, at 8 .\.. M. 

I also return the correspondence which you enclosed showincr the 
' b basis of this opinion. 

Very respectfully, 
HAMPTON L. CARSON, 

Attorney General. 
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STREET RAILWAY CHARTERS-DUTY OF SECRETARY OF COMMON­

WEALTH. 

Where an application for a street railway charter is in conformity with the 
act of May 14, 1889, P. L. 241, and its supplements; its route is physically con­
tinuous, and, with but slight variations, is laid out on public streets, and can 
be constructed so as to form a complete circuit, the charter should be granted. 

Whether such "' co'mpany ·can occupy streets in whole or part o.ccupied by an­
other company, can lay its rails for a short distance on private property, can 
cross other street railways diag·onally, ·can occupy an alley, or add an additional 
servitude to the abutting owners in doing so, are questions for the court after 
the charter has been granted. 

The .Secretary of the Commonwealth cannot assume the judicial duty of de­
termining disputed questions of fact and law. 

Office of the Attorney Ge.neral, 
Harrisburg, Pa., October 27, 1903. 

Hon. Lewis E. Beitler, Deputy Secretary of the Commonwealth: 

.Sir: 1 have examined the application for a charter for an intended 
corporation to be known as the Camp Hill Turnpike Road Company. 
It is in the .proper form and is within the purpose of the second 
section of the act of April 29, 1874 (P. L. 73), as amended by the act 
of May 24, 1887 (P. L. 186), and as interpreted by Attorney General 
Kirkpatrick in Pennsylvania Paving Company, 6th Pa. Court Re­
ports, 122. If granted, the company will be subject to all legisla­
tion of the State relating to turnpike companies. 

I have also examined the protest filed by the Harrisburg, Car­
lisle and Chambersburg Turnpike Company. The protest raises 
questions of engineering, of law, and of public policy, with which 
your Department cannot deal. You have no means at your com­
mand, and no power in the law to determine problems of scientific 
engineering, nor can you consider possible interferences with the 
legal rights of others; this must be left to the courts to determine 
when they arise upon proceedings legally instituted. The matter 
of public policy is for the Legislature. 

I adhere to the principle announced in my opinion to your Depart­
ment on April 4, 1903, ·in re application for charter for street rail­
ways. You have no judicial power to decide disputed facts or to 
settle legal questions. West Chester Street Railway Company vs. 
Griest, Secretary of the Commonwealth, ~7 Penna. County Ct. Rep. 
427; Bryn Mawr Water Company, 10th Penna. Cou:ity Ct. Rep. 670; 
Seneca Bridge Company, 11 Penna. County Ct. Rep. 337; Fayette 
Fuel and Gas Company, 11th Penna. County Ct. Rep. 488; Pittsburgh 
R. T. Street Rwy. Co. Charter Application, 28th Penna. Co. Ct. Rep. 

151. 
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In my judgment the application for a charter should be allowed. 
I herewith return the application and the protests, accompanied 

by maps. 
Very truly yours, 

HAMPTON L. CARSON, 
Attorney General. 

IN RE PENNSYLVANIA CORRESPONDENCE SCHOOL-CHARTERS­
CORPORATE TITLES-INTEltFERENCE WITH PRIOR CORPORATIONS. 

A charter should be refused to a corporation under the title of "The Pennsyl­
vania Correspondence School" as too like the title of "The Pennsylvania Corres­
pondence Institute," the work undertaken by both being identical, being con­
ducted by correspondence, and both corporations being located at Scranton. 

Office of the Attorney General, 
Harrisburg, Pa., October 27, 1903. 

Hon. Lewis E. Beitler, Deputy Secretary of the Commonwealth: 

Sir: I have examined and now return the papers sent me by you, 
relating to an amendment to the charter of incorporation of the Cor­
respondence Institute of America, Clark Company proprietors, and 
an application certificate of the Pennsylvania Correspondence School 
(Scranton, Pa.). Both of these papers are protested against. 

I instruct you to refuse both applications: the amendment, because 
proceedings in quo warranto to forfeit the charter are now pending 
and undetermined; it is idle to graft a tree when the axe is laid 
to the root: the charter application because -the proposed name is 
too like that of the protestant, 'l'he PennsylYania Correspondence 
Institute. 

My opinion, under date of March 12, 1903, in re Similarity of 
Names, The ·west End Trust Company, has no application. There 
the applicants were a savings company, a trust company, a bank, and 
a savings and trust company, t~e legal characteristics of which are 
all distinct and could lead to no confusion. Here, the alleged char­
acter of the applicant and the protestant are precisely the same. 
The business is not limited to a fixed locality, but is conducted by 
correspondence, and the correspondents ,\,ould not be apt to dis­
tinguish at a distance between the Pennsylvania Correspondence 
Institute and The Pennsylvania Correspondence School, when the 
work undertaken by each is identical, and both are located at Scran­
ton, Pa. The case falls "\Yithin my opinion rendered at the request 
of the Insurance Collllllissione1·, Fl'bruary 26, 1903, in re Knights of 
the Maccabees, Post, p. 180. 

Ve1·y truly yours, 
HAMPTON L. CARSON, 

Attorney General. 
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HARRISBURG AND BRIDGEPOR'l' STREET RAILWAY COMPANY­
STREET RAILWAYS-CHARTER-QUESTIONS OF FAC'.r INVOLVED-DE­
TERMINATION OF. 

Where a prntest is filed to the granting of "' charter to a stre·e t railway com­
pany on the ground that the route of ·the applicant conflicts with that of the pro­
testant, and the rejoinder is that the application of the protestant was im­
providently approved because its route conflicted with the route of another com­
pany, questions of fact are involved which the Secretary of the Commonwealth 
cannot determine, and which should be judicially inquired into. The only fair 
method of enabling the contending parties to fully present to the court their 
conflicting claims is to overrule the protests and grant the charters. 

Office of the Attorney General, 
Harrisburg, Pa., December 14, 1903. 

In re Applications for Charter of 'l'he Harrisburg and Bridgeport 
Street Railway Company. 

Hon. Frank M. Fuller, Secretary of the Commonwealth: 

Sir: I herewith return the applications for letters patent of The 
Harrisburg and Riverton Street Railway Company and The Harris­
burg and Bridgeport Street Railway Company. The first paper was 
filed in the office of the Secretary of the Commonwealth on the 19th 
of January, 1903, and was approved by the Governor on June 15, 
1903. The seco·nd paper was filed June 22, 1903, and is protested 
against by the former as involving a conflict of route. The rejoinder 
is that the application of the protestant was improvidently ap­
proved, because the route therein described conflicted with that of 
the Dauphin County Street Railway Company, incorporated on the 
19th of June, 1901, as to which the two years limit of exclusive grant 
had not expired at the time of the Governor's approval of the appli­
cation of the Harrisburg and Riverton Street Railway Company. 

An examination of the routes described in the three applications 
discloses a conflict of route, and questions of fact are involved which 
your Department cannot determine. They should be judicially in­
quired into. The only fair method of enabling the contending par­
ties to fully present to the court their conflicting claims is to over­
rule the protests and allow charters to issue to the Harrisburg and 
Riverton Street Railway Company and also to the Harrisburg and 
Bridgeport Street Railway Company. This will give equality of 
legal status to all the parties interested to maintain or defend their 
respective rights. The Department should not, in my judgment, 
undertake to determine the controversy or to make it impossible 
for one of them to come before the court. I advise that action be 
taken in accordance with this opinion. 
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In an opinion given to you under date of April 4, 1903, in re Pitts­
burg charters, I relied on the language of Judge Ludlow in the case 
of l\litcheson Y. Hadan, 3 Phila. Reports, 394, which I here repeat: 

'•\Ye can readih- conceiYe of a question of fact being 
presented to the· consideration of the Governor, con­
nected with the issuing of letters patent, so embarrassed 
by conflicting testimony as to render the satisfactory so-
1iition of it a matter of very great doubt and uncertainty; 
in such a case for the Executive to deny the letters 
patent would be to assume a power which would destroy 
a right "-ithout the intervention of a court." 

Very respectfully, 
HAMPTON L. CARSON, 

Attorney General. 

PUBLIC OFFICERS-bEPUTY SECRETARY OF THE COMMONWEALTH 

-POWERS-ACT OF MARCH 12, 1791. 

The Deputy Secretary of the Common"·ealth, appointed by the Secretary under 

the act of March 12, 1791, 3 Sm. Laws, 9, is authorized to act for the Secretary 
in all matters pertaining to his office, and sign his n a me as Deputy Secretary 
/ 
of the Commonwealth. H en ce, a certificate issued to .,, foreign corporation in 
accordance with the act of April 22, 1874, P. L . 108 , which prohibits foreign cor­
porations from doing ,business in P ennsylvania , witJiout having known place 
of business and authorized agents, and requiring that certain statements· shall 
be fil ed in the office of the Secretary of the Commonwealth, and a certificate- of 
the Secretary of the Commonwealth, under the seal of the Commonwealth, se­
cured, may be signed by the D eputy Secretary. 

Office of the Attorney General, 
Harrisburg, Pa., June 11, 1903. 

Hon. Frank M:. Fuller, Secretary of the Commonwealth: 

Sir: I have your letter of to-day, stating that under the act of 
April 22, 187 4, "prohibiting foreign corporations from doing busi­
ness in Pennsylnrnia without having known places of business and 
authorized agents," and requiring that certain statements shall be 
filed in the Office of th-e Secretary of the Commomyealth, and a cer­
tificate of the Secretary of the Common"-palth, under the seal of 
the Commonwealth, shall be secured, etc., the question has been 
raised that such certificate may bL· signed only by the Secretary of 
the Commonwealth and not by the Deputy St~cretary. 

I am of opinion that the objedion is not well taken. 
You also request my official opinion as to how far the Deputy 

Secretary of the Commomyealtl1 may sen·p in your stead and name, 
and what official duties he may or may not so perform, in order that 
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the powers and prerogatives of the Deputy . Secretary of the Com­
monwealth may be definitely decided, not only as to the specific 
case in point but also as above stated. 

T'he act of 'March 12, 1791 (3 Smith's Laws, page 9), provides .that 
the Secretary of the Commonwealth "shall have a Deputy, to be by 
him appointed, with the approbation of the Governor, and the said 
Deputy shall be removable by the said Secretary, whenever he shall 
think expedieµt." This, so far as I know, is the only legislative pro­
vision upon the sub}ect. "-.You wjll observe that the word "Deputy" 
is used without any qualifying adjective such as "special deputy," 
and I interpret it in the general sense which has been uniformly at-
tached to the word "Deputy." / 

Bouvier in his Law Dictionary defines a Deputy as "One author­
ized by an officer to exercise the "office or right which the officer pos­
sesses, for and in plac-e of the latter." He quotes with approval 
Cornyn's Digest, title "Ofticer" to the following effect: "In general. 
ministerial officers can appoint deputies, unless the office is to be 
exercised by the ministerial officer in person." He also states "In 
general, a deputy has power to do every act which his principal may 
do; but a deputy cannot make a deputy.'' 

Anderson in his Dictionary of Law gives the following definition: 

"Deputy; one who acts officially for another; the sub­
stiute of an officer-usually of a ministerial officer." 

The American and English Encyclopedia of Law defines the word 
as follows: 

"A deputy is one who, by appointment, exercises an 
office in a;nother's right, having no interest therein, but 
doing all things in his principal's name, and for whose 
misconduct the principal is answerable. He must be 
one whose acts are of equal force with those of the 
officer himself; must act in pursuance of law, perform 
official functions, and is required to take the oath of 
office before acting." 

Wharton in his Law Dictionary states that a deputy differs from 
an assignee or agent in that an assignee has an interest in the office 
itself and does all thingi;; in his own name, for whom his grantor 
shall not answer except in special cases; but a deputy has not any 
interest in the office, and is only the shadow of the officer in whose 
name he acts. And there is a distinction in doing an act by an agent 
and by a deputy. An agent can only bind his prindpal when he does 
the act in the name of the principal; but a deputy may do the act 
and sign his own name, and it binds his principal; for a deputy has. 
iri law, the whole power of his principal." 
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The definition given in the Century Dictionary is as follows: 

"A deputy is a person appointed or elected to act for 
another or others; one who exercises an office in an­
other's right; a lieutenant or substitute. In law, one 
who by authority exercises another's office or some 
function thereof, in the name or place of the principal, 
but has no interest in the office. A deputy may in gen­
eral perform all the functions of his principal, or those 
specially deputed to him, but cannot again depute his 
powers. SpPcifically, a subordinate officer authorized 
to act in place of the principal officer, as, for instance, 
in his absence. If authorized to exercise for the time 
being the whole power of his principal, be is a general 
deputy, and may usually act in his own name with his 
official addition of deputy." . 

In the Confis~ation Cases, reported in 20 Wallace's Reports of the 
Supreme Court of the United States, page 111, Mr. Justice Strong, 
in disposing of an objection which had been urged against proceed­
ings in the District Court, to the effect that they had not been signed 
by the. clerk of the court but had only been signed by the deputy 
clerk, used these words: 

"This was sufficient. An act of Congress authorized 
the employment of the deputy, and in general a deputy 
of a ministerial officer can do every act which his princi­
pal might do." 

The legal and the popular definitions agree, and I am of opinion 
that, inasmuch as the act which authorized you to appoint a deputy 
uses the term in its general and not in a special sense, the Deputy 
Secretary of the Commonwealth is authorized to act for you in all 
matters pertaining to your office, signing his name as "Deputy 
Secretary of the Commonwealth"; and this, as I am informed, and 
so far as my examination has gone, has been the unbroken practice 
of the Commonwealth for more than one hundred years. To re­
quire you to personally sign every paper or certificate would be to 
deprive you of that aid, and the Commonwealth of that service, 
which it was the purpose of the act of 1791 to secure. 

I am, 
Very sincerely yours, 

HAMPTON L. CARSON, 
Attorney General. 
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POLITICAL PARTIES-ELECTION LAW-PARTY NAME- BALLOT ACTS 
OF JUNE 10, 1893, JULY 9, 1897, AND APRIL 29, 1903. 

A bo!ly of citizens nominating a candidate for Congress or a senator or a mem­
ber of the House of Representatives in the General Assembly, or a judge or 
other candidate or set of candidates, to be voted for in only one district or 
county, but making no nom'inations for State officers w ho are to be voted for 
throughout the entire State, is entitled to a. political appellation and square in 
the first column upon the official ballot as certified from the State D epartment 
under the Ballot Act of June 10, 1893, P. L. 412, and its supplements of July 9, 
1897, P. L. 223, and April 29, 1903, P . L. 338. 

It is not, however, necessary that such political appellation and square should 
appear in all the official ballots certified to in every district or c<;mnty through­
out the entire State, where no such electoral d

0

istrict is interested in the contest. 

-';)ffice of the Attorney General, 
Harrisburg, Pa., October 14, 1903. 

Hon. Lewis E. Beitler, Deputy Secretary of the Commonwealth: 

Sir: You have asked me for an opinion to guide the action of your 
Department on the following questions arising under the ballot act 
of June 10, 1893, as amended by the several subsequent acts, par­
ticularly the act of April 29, 1903: 

"Is a bodv of citizens which nominates a candidate 
for Congress, or a Senator, or a .Member of the House 
of Representatives in the General Assembly, or a judge 
or other candidate or set of candidates, to be voted for 
in only one district or county, but makes no nomina­
·Hons for State officers who are to be voted for through­
out the entire State, entitled to a party name and 
square in the first colmnn upon the official ballot as 
certified from the State Department under the several 
acts above stated?" 

"And, if so entitled, must that party name and square 
appear in all the official ballots certified to in every dis­
trict or county throughout the entire State?" 

Taking these questions in the reverse order, I answer the second 
in the negative; Aside from t.he manifest objection that no elec­
toral district in the Commonwealth i,s interested in local contests 
arising elsewhere, and that it would lead to confusion to place upon 
the official ballot party names Ol' political appellations foreign to the 
district and thereby bewilder voters, the question is definitely 
disposed of by the consideration that the printing and 
distribution of the ballots and of the cards of instruction for the 
elections in each county and the delivery of the same to the election 
officers, and all other expenses incurred, are properly county charges, 
payment of which is to be provided for by each county, in the same 
maU:ner as the payment of other election expenses. 

It is the duty of the Secretary of the Commonwealth to prepare 
forpis for all the blanks made necessary by the amended ballot law, 
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and to furnish copies of the same to the county commissioners of each 
county, " ·ho shall procure further copies of the same at the cost of 
the county, and to furnish them to the election officers or other per­
sons by whom they are to be used. 

The foregoing pr<wisions of the law clearly indicate that the offi­
cia l ballot to be paid for by each county or electoral district shall 
contain only such matter as concerns the interests of the respective 
electoral districts, and tha t the addition of any foreign or extrane­
ous matte r or the introduction of any subjects which do not directly 
and properly r elate to the interests of each electoral district, could 
be properly · objected to as items of expense, and if thrown out by 
the counties, there is no proYision in the law for the payment of 
such expenses by the Commonwealth. 

Hence I instruct you that it is n'ot your duty to certify official bal­
lots to eve1·y electoral district or county throughout the entire State 
containing party names or political appellations and corresponding 
squares outside of the fair and legitimate demands of each electoral 
district or county. 

In the consideration of the first question, let me premise that the 
question as put is too na rrow. It does not cover all of the features 
of the case. If, in the question put, you use the words "a party name 
and square" in the strict legal sense of "a party,'' I answer the ques­
tion unhesitatingly in the negative, because "a body of citizens" is 
not, and cannot pret end ~o be ''a party." But this would not dis­
pose of the real diffi cult~-, for the question would still remai:r:i 
whether such "a body of citizens," making the nominations indi· 
cated, is· entitled to a square in the first column upon the official bal· 
lot, as certified from your Department, not-be it observed-under 
" a party name," but under "a political appellation," selected and 
appropriated as desc i-ibed in the act and its Yn rious amendments. 
This is the real question. 

It is clear that a discussion of the matter must start with full 
recognition of the fact that certain legal distinctions exist between 
"a political party" and "a political body," or "a body of citizens or 
elec tors." 

The phrases "a party name" and a "political appellation" have 
been definit ely appropriated by the courts to "a political party" and 
"a political body" r espectively, the first making its nominations by 
nomination certifica tes, and the latter hy nomination papers. The 
courts hrwe settled t his, and it is unnPcessni·~· to do more than refer 
to the following authorities which are directly in point. 

In the ease entitled " In re Objection to Nominations of Qitizens' 
Party," 1st Dauphin County Court Reports, page 3~6, Judge St<•w­
art said : "'rhe law i·ecognizes a clear di stinction between combina­
tions of electors that are parties and combinations of electors .that 
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are less than parties. Combinations of electors that are parties 
place their candidates in nomination by filing certificates of nomi­
nation; combinations of electors that are less than parties place 
their candidates in nomination by filing nomination papers." 

In the case entitled "In re Nomination of Jeffries,'' 3rd Dauphin 
County Court Reports, 291, Judge Weiss said: "The Fusion Party 
of Chester county, so designated, is composed of persons identified, 
some with one and some with another existing political party, with 
which they act in national or State affairs, or both, who unite in sup­
port of a local ticket, the candidates upon which are not pledged 
to the attainment of any end, or the advocacy of any public 
measures, which some one of the established political parties does 
not seek or profess to accomplish. Such an association, however, 
respectable in numbers, or reputable in character, is not a political 
party within the meaning of the ad of Assembly." 

These decisions are in harmony with the result reached by Presi­
dent Judge Pennypacker, in the case entitled "In re Certificates of 
Nomination of McKinley Citizens' Party," 6th Pennsylvania Dis­
trict Reports, page 109. In that case, after quoting the definitions 
of· Webster, the Century Dictionary, Edmund Burke, and Sidgwick 
in his "Elements of Politics," the learned judge said: "It will be ob­
served that the thought which is common to all of these de~nitions is 
that a party must have distinctive aims and purposes and be united 
in opposition to others in the community within which it exists." 
The learned judge after still further pointing out the distinctions be­
tween a political party and a body of electors or a political body con­
tinued: "While any body of electors in sufficient numbers may file 
a nomination paper, the test to be applied is, did they intend the ac­
complishment of but a single specific act, or did they indicate con­
tinuity of aim or policy, and give evidence of such purpose by some 
kind of organization." After discussing the facts of the case, tlw 
conclusion was stated as follows: '·For these reasons, we think 
the -McKinley Citizens' did not constitute a political party within 
the act . . . . . . . . . . . . . . . . . The objections are sustained." 

The foregoing distinctions were stated by the courts after con­
sidering and interpreting the language of the act of the 10th of 
June, 1893 (P. L. 419), as amended by the act of the 9th of July, 18D7 
(P. L. 223). In the latter act, the different methods of nomination 
by nomination certificates and nomination papers are distinctly 
drawn, and the fourteenth section of the amending act of the 9th 
of July, 1897, speaks in express terms of the candidates of "each po­
litical party or body of electors," thus contrasting the phrase "po­
litical party" with the phrase "body of electors." The act then g0t>s 
on to speak of "the party or political appellation" which is to be 
placed at the head of each column, and distinctly enacts that "there 
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shall be printed above each column of candidates of a political party 
or body, a circle three-fourths of one inch in (!iameter, and there 
shall be printed around, but without the circle, the following words: 
'For a straight ticket mark within this circle.' " 

The right of each political party and of each political body to a 
circle above the party name or the political appellation of the body 
was thus given in distinct terms. This right was con.firmed by ju­
dicial action, notably that of Judge Simonton in an unreported case 
occurring in Dauphin county in the year 1900, wherein after a con­
sideration and comparison of the acts of 1893 and 1897, the judge 
ruled that it was the intention of the Legislature that a circle should 
be placed above each column on the ballot and that the insertion of 
the words "or body" after the words "a political party," as contained 
in section fourteen of the act of 1897, placed the Legislative inten­
tion beyond the reach of dispute. 

A similar result was arrived at by Judge Audenried, of the Phila­
delphia County Court of Common Pleas No. 4, in granting the right 
to a separate column upon the ballot and a circle over the Munici­
pal League column to a group of citizens in Philadelphia, which had 
nominated by nomination papers candidates for the Legislature and 
county officers, under the name or political appellation of "Municipal 
League." 

With distinctions and rights thus established by the courts plain­
ly in view, the Legislature passed the act of 29th of April, 1903 (P. L. 
338). This is not a complete ballot law, but simply an amendment 
of certain specified sections of the preceding acts. The question 
under discussion turns upon an interpretation of the fourteenth 
section of the most recent act. Before specifically considering that 
section, which is the controlling one, it is pertinent to observe that 
section four of the act of June 19, 1891 (P. L. 345), expressly provided 
that all certificat-es of nomination and nomination papers shall 
specify: One (1) "the party or policy" which such candidate repre­
sents, expressed in not more than three words, adding "to the party 
or political appellation," in the case of Presidential electors, the 
names ·of the candidates for President and Yice President. Two (2), 
The name of each candidate nominated tberein, his profossion, busi­
ness or occupation, if any, and his place of r esidence, with the street 
and number thereon, if any. 'rhrec (3), The office for which such 
candidate is nominated, "ProYided, 'l'hat no words shall be used in 
any nomination papers to describe or designate the party or policy, 
or political appellations, represent-ed by the candidate named in such 
nomination papers, as aforesaid, identical with or similar to the 
words used for the like purpose in rL·l"tifirates of nominations made 
by a convention of delegatP~ of n political party, which, at the last 
pr-eceding election polled three per centum of the largest vote cast.'' 
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The foregoing provision was repeated in terms in the fourth sec­
tion of the act of the 10th of June, 1893 (P. L. 419), with a reduction 
of the percentage of the vote cast. The same provision apP'ears in 
the act of the 9th of July, 1897 (P. L. 223), with the addition to the 
words "convention of delegates" of the words "or primary meeting of 
electors or caucus held under the rules of a political party or any 
board authorized to certify nominations, representing a political 
party, which, at the last preceding election, polled two per centum 
of the largest vote cast." To guard against an interpretation based 
upon the strict meaning of the word party, the distinctions pre­
viously established are strengthened by an express provision as to 
the method to be pursued in settling disputes or objections as to 
"the party or political appellations," used in the "certificate or 
paper." Moreover, the third section of the act of the 9th of July, 
1897 (P. L. 223), amending the third section of the act of 1893, pro­
vides a method by which bodies of electors not possessing the rank 
or legal rights of a political party can make nominations by nomina­
tion papers, and designates with particularity the method by which 
they shall adopt "a certain political appellation to designate their 
policy," subject to certain limitations regarding the selection of 
names, so that thereafter, "such political body" shall have the ex-

. elusive right to use "the said name or appellation," for the elec­
tion for which said nomination or nominations are made. 

All of the foregoing provisions are still in force, and constitute 
a part of the present ballot law, entirely unaffected by the provisions 
of the act of tb.e 29th of April, 1903. 

Coming now to a consideration of section fourteen of the act of 
April 29, 1903, the inquiry must necessarily be whether the Legis­
lature, by fit and proper words, has modified the former distinc­
tions of the law, and either abrogated or abolished distinctions 
'hitherto well settled and existing; or whether, with a full recogni­
tion of such distinctions, they have changed in any manner the 
rights theretofore accorded by statute and decisions to political par­
ties, making their nominations by nomination certificates, and to 
political bodies making their nominations by nomination papers. 

I must assume for the purpose of this opinion the constitutionality 
of the statute, and I am e.qually bound to assume that the Legisla­
ture did not intend to violate any provision of the Constitution, 
'which by section five of article first, constituting a part of the dec­
laration of rights, expressly provides that "elections shall be free 
and equal; and no power, civil or mili,tary, shalL at any time inter­
fere to prevent the free exercise of the right of suffrage." 

A critical examination of the act of 29th of April, 1903, satisfies 
me that this constitutional equality has been carefully preserved, 
and that the rights of parties and of political bodies are fairly and 

7 
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equitably dealt with by ba lancing each specific provision in each 
specific clause. The first clause of section fourteen, in proYiding for 
the method of arrangement of the names of candidates for Presi­
dential electors, upon the ballot, declares that they shall be ar­
ranged in party groups, as presented in the several certificates of 
party nomination and nomination papers. It is clear from the use 
of the phrases "part~- certificates of nomination" and "nomination 
papers," that the word ''party," preceding the word "groups'' is not 
to be read in the sense of awarding to a "party" rights superior 
to those of a "political body," because, ·when speaking of certifi­
cates of party nomination, the statute clearly I'€fers to the appro­
priate method of making nominations, under the law, by a political 
party; and in speaking of nomination papers, the statute equally re­
fers to the method appropriate, unde1· the law, to nominations made 
by political bodies, ''"bich do not possess the legal characteristics 
of a party. This construction is still further confirmed by the pro­
viso following the proYision relating to the order in which the names 
of parUes nominating shall appear, b~- expressly providing that in 
the case of political parties not r epresented on the ballot at the last 
Presidential election, the orde1· of arrangement shall be alpha­
betical. 

The equality of right is maintained in the second clause of section 
fourteen by providing that at the head of each group of candidates 
shall be printed ''the appropriate part~· name or political appella­
tion," thus adopting language already fixed in meaning by judicial 
decision. I find the same balance maintained in the third clause, 
"·here proYision is made for a srpwre a t the right of the name of each 
candidate for Presidential elector, in addition to the provision that 
at the right of the space containing the surnames of the candidates 
'•for President and Yin' P1·(·sident. and thei-r party nanw or political 
appellation, there shall be a square of sufficient size for the conve: 
nient insertion of a cross mark." 

The same equality of right and perfect balance are preserved in 
the fourth elause, by pl'Oviding that the names of candidates for all 
other offices (that is , for offices other than than those of Presi­
dential electors) shall, in all <·a:,;(•s, be arranged under the title of 
the office for which they a r e candidates. and be printed in the order 
of the votes obtained for the head of the respectiYe tickets of the 
parties or bodies nominating- at the last Presidential election, be­
ginning with the party obtaining the highest Yote, proYided that in 
the l'afw of parties not 1·<'presented on the ballot at the last Presi­
dential election, th1_• name of tlw nominees of such parties shall be 
:1n-anged alphabetically, ":1 ceonlinµ; to the party name or political 
appellation." At the l'iµ:ht of the name of rnd1 nominee or can­
didate shall be printed ''the name or appellation" of the political 
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party presenting or nominating him, and at the right of such "party 
name, or political appellation" there shall be a square of sufficient 
size for the convenient insertion of a cross mark. 

It is clear that in all of the foregoing clquses, the phrases "party 
name" and "political appellation" are meant to signify the distinc­
tions hitherto established, and there is nothing in the language of 
the statute, as thus far referred to, which indieates any intention to 
make the phrase "political appellation' ' an exchangeable equivalent 
for the phrase "party name." In fact, the phrase "party name'' is 
separated from the phrase ' 'politic::d appellation" by the disjunctive 
conjunction "or,'' and thus emphasizes the absence of any intention 
on the part of the Legislature to deprive "a political body," claiming 
a "political appellation," of the right which had previously been se­
cured to it by legislation interpreted by the courts, and to confine 
the right to "a part.r" strictly so called. 

Continuing the examination of section fourteen, I find in clause 
five the provision that "whenever any candidate shall receive more 
than one nomination for the same office, his name shall be printed 
once, and the names of each political party so nominating him shall 
be printed to th€' right of the name of such ca ndidates, as arranged 
in the same order as candidates' names are grouped, that is to say, 
in the order of the votes obtained by such party at the last preced­
ing Presidential election, beginning with the party obtaining the 
highest vote." 

This language might at first sight appear to be the introduction of 
a narrower thought by confining the right to "a party" strictly so 
called, were it not for the ·immediately succeeding sentences, which 
are as follows: 

"If such candidate shall be nominated by any political 
party not represented on the ballot in the last Presiden­
tial election, the name of such parties shall follow the 
other names, and be arranged alphabetically, accord­
ing to the party name or appellation. At the right of 
every party name, or political appellation, shall be a 
square of sufficient size for the convenient insertion of a 
cross mark." 

Balance and equality of right are thus restored. 
The sixth and seventh clauses are not relevant to the present 

discussion, relating, as they do, to blank spaces and votes upon con­
stitutional amendments. 

The eighth clause preserves equality of right by providing that 
the ballots shall be so printed as to give to each voter a clear oppor­
tunity .to designate his choice of candidates by a cross mark in a 
square of sufficient size at the right of the name of each candidate, 
and upon the ballot may be printed instructions how to mark, and 
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such words as will aid the voter to do this. There is nothing in this 
clause which disturbs the equality hitherto preserved. 

The ninth clause, consists of a proviso, by which a voter may 
designate his choice of an entire group of candidates for Presidential 
electors by one cross mark in a large square, which shall be placed 
at the right of the names of the candidates for President and Vice 
President at the head of such group, and such mark shall be equiva­
lent to a mark against every name in the group. This does not nar­
row the interpretation hitherto placed upon the section as thus far 
analyzed, because in both clauses four and five, there are express 
provisions by which the nominees of any political party not repre­
sented on the ballot in the last Presidential election may be placed 
upon the ballot, "according to the party name or political appella­
tion," and it is observable that the· proyisions of clause four relate 
to candidates for all "other offices," meaning there by other offices 
than those of Presidential electors. The full intention of the pro­
viso is to giYe the voter a substituted method of voting from that 
designated in the immediately preceding clause. 

I come now to the proviso contained in the tenth clause ot section 
fourteen, which in express t erms states: "'l'ha t each voter may have 
the opportunity of designating his choice for all the candidates, as 
nominated by one political part;>. there shall be printed on the ex­
treme left of the ballot, and separated from the rest of the ballot, by 
a space of at least one-half inch, a list of the names of all the po­
litical parties or groups of nominees, represented on such ballot and 
presenting candidates to he voted for at such election." 

It might appear upon the first reading of this language that here 
was the introduction of a narrower thought than that hitherto ex­
pressed, and a limitation of the right to "a party" strictly so called, 
were it not for the introduction of the words "each voter" at the be­
ginning of t he sentence, and of the words "or groups of nominees" 
immediately following the phrase "political parties." The words 
"groups of nominees' ' cannot mean a printing of the names of candi­
dates upon the extreme left of the ballot. Such nn interpretation 
would clearly be out of harmony with the other provisions of the 
statute. The words themselves are indeed obscure, as was conceded 
by counsel on both sides upon the argument. I shall not attempt 
to giYe them a strainoed construction, but it is certain that the clear 
and harmonious provisions of the section cannot be over turned 
by words of doubtful import ; th is would be to make darkness con­
quer light. The meaning becomes plain once more and the balance 
is restored by the language which immediately follows that above 
quoted. It is as fo]]o,vs: 

"Such nam es shall be arranged in the order of the 
votes obtained, at the last Presidential election, by 
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the candidate at the head of the respective tickets of 
the parties or bodies nominating, beginning with the 
party that received the highest vote." 

93 

The introduction of the words "or bodies nominating" and the 
use of the disjunctive conjunction "or" clearly in di ca te that the 
phrase "bodies nominating" is not to be read in the sense of a mere 
repetition of the thought embodied in the word "parties" imme­
diately preceding the word "or,'' but constitutes a maintenance of 
the distinction hitherto observed and never deviated from in the 
statute between "parties" and "bodies nominating." 

This view is confirmed by the remaining language of the clause: 
"Following the names of sur'_. political parties, shall be the names 
of the parties or principles not presented on the ballot at the last 
Presidential election, arranged alphabetically, according to the party 
name or political appellation." 

llere again appears the phrase "political appellation," contrasted 
with the phrase "party name," and thus is the balance or equality of 
right again restored. 

Then follows the all important provision: "A square of sufficient 
size for the convenient insertion of a cross mark, shall be placed at 
the right of each party name or appellation. Every mark within 
such square shall be equivalent to a mark against every name desig: 
nated by that political appellation, or party name, including candi­
dates nominated by more than one party, or group of citizens." 
The question discussed is definitely answered here. This provision 
is more emphatic than any of those preceding, not only because of 
the specific directions, amounting to a mandate, that a square of 
sufficient"size for the insertion of a cross mark "shall be placed at the 
right of each party name or appellation,'' but because of the repeti­
tion, in the provision as to the effect of such mark within the square, 
of the phrases "political appellation or party names." The thought 
is still further pointed and sharpened by the use of the concluding 
words "including candidates nominated by more than one party, or 
"group of citizens." From this it is apparent that the words, "group 
of citizens" must be contrasted with the preceding phrase "one 
party." To reach any other conclusion would be to throw the entire 
statute out of joint. 

I have examined finally the instructions to be printed at the head of 
every ballot. "To vote a straight party ticket mark a cross (X) in 
the square opposite the name of the party of your choice, in the first 
column. A. cross mark in the square opposite the name of any can­
didate, indicates a vote for that candidate." 

I am well aware that the introduction of the word "party" be­
tween the words "straight" and "ticket" is a departure from the 
language of the fourteenth section of the act of 9th of July, 1897, 
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the proviso there being that ·'<1 voter- may designa t e his choice of all 
the candida tes of a politi cal pa dy by one cross in the circle above 
such column, and such mark slla ll be equivalent to a mark against 
every name in the column,'' and that " there shall be printed above 
each column of candidates of a political party or body a circle three­
fourths of one inch in diameter, and there shall be printed around 
but without the circle the following words : 'For a straight ticket 
mark within this circle,'" I cannot conclude that the introduction 
of the single word "party" in th e last clause of a section consisting 
of twelve clauses, shall operate as a virtual destruction of all of the 
carefully adjusted bala nces established and maintained throughout 
ten clauses of the section, and existing throughout the entire 
body of the ballot law, viewing it as a whole. To put pressure upon 
a single word to accomplish such a result would be to over strain the 
statute to the breaking point. 

I am well aware that it is the office of a proviso to operate as a 
limitation upon the generality of the preceding enacting clauses, 
but a proviso can neYer become operative as a repeal of a statute, for 
a proviso repugnant to the body of a statute is undoubtedly void. 
To hold otherwise would be to impute to a Legislature the folly of 
specific enactment and of imm ediate repeal. Repeal by implication 
is never favored by the courts unless the implication be so express 
and positive as to be unmi stakable, and a proviso, moreover, even if 
given its full force and effec t , must be limited in its operation. It 
cannot go to the length of annulling the statute. The Supreme 
Court, speaking by Mr. Justi ce Clark, in the case of \Yest Branch 
Broom Company vs. Lumber and Land Company, 121 Pa., et c., 139, 
said : "It is a general principle in the cons truction of statutes that 
a proviso or saving cla use, \Yhich is directly repugna nt to the body of 
the act, will not have effect to defeat the purpose of the enactment." 
The same Yie"· was taken in Dugan vs. The Bridge Co., ~I Pa. S. 303. 

It is self-deceptive to argtw that bet·nuse of n fnilme to nominate 
candidates for offices to be \·oh.•11 for throughout the State. a purely 
local body of citizens has no right to a square in the first column of 
the ballot in a district election _. \ loca l body cannot claim to be a 
pady in the proper sense. Limited in its pmposes, limited as to 
the te1Tit01·y in " ·hi ch it pro1H1,;1·s to operatt>, it can assert no right 
to nominate candidates to be votc•d for throughout th e Common­
" ·valth . Bein g a local anrl tcmpo1-:ny bod~-. it can neither create 
nor acquire a right tn be a ~I a te party beyond th e confines of the 
eivdDrnl district in " ·b.kh it 1'xi,;l·s. If it mad e ,;nch a claim, it 
would be futile. This hn s 111 ·1·11 l'Xp1·1·ssl.v lkeided hy J udge Simon· 
ton in t hC' «:1s(• of l:IC'n<lly rn. lk1·11<'r, eo n finning the 11t>1·ision in Crow 
Anli - ( ~ombin 1 · Pady Xo 111inat io11 l'nper, rith District Reports, 6fl3, to 
th e effect t hat it mt:-J not the purpose· of the ballot act to enable local 
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factions or candidates to promote their political interests by dupli­
cating nominations for electoral and State offices. It is cleat· that if 
it can create or acquire no rights by nominating a full State ticket, 
it can lose no rights by its failure to do so. Its right to a square de­
pends, not upon the boldness of its claims or its modeta ti on and 
forbearance, bu:t on the terms of the ht\Y. The law does not give 
the square only to parties in the strict sense, but, says that it shall 
belong alike to parties and to those bodies having a political appel­
lation making nominations by nomination papers. 

It follows that the incompleteness of the ticket from a general 
point of view does not affect its Yalidity or legality within the dis­
trict to which it properly confines itself. The statute takes a broad 
and equitable view, maintaining that equality of right which pro­
motes the spirit and letter of the Constitution. It denies to no body 
of citizens the right which it confers on parties. It merely points 
out the difforent methods in each case by which the same right to 
vote is to be secured. 

I, therefore, conclude, after a careful consideration of the mat­
-ter, that the introduction of the word "party" in the last clause in 
section fourteen, embodying the instructions to be placed at the 
head of the ballot, does not operate to control, limit and annul the 
distinctions previously established by statute, by the decisions, of 
the courts, and carefully maintained thrnughout the preceding clauses 
of section fourteen of the act of 29th of April, 1903, and existing 
elsewhere throughout the statutes which constitute our system of 
ballot law. I, therefore, instruct you that a body of citizens nomi­
nating a candidate for Congress, or Senator or Member of the House 
of Representatives in the General Assembly, or a judge or other 
candidate or set of candidates to be voted for in only one district 
or county, but making no nominations for State officers, \\·ho are to 
be voted for throughout the entire State, is entitled to a square in 
the first column of the official ballot as certified from your Depart­
ment under the ballot act of June 10, 1893, as amended by the sev­
eral subsequent acts, particularly the act of April ~9, 1903. 

It is not correct, ho\:vever, to designate it under a "party name." 
It must be under a phrase consisting of not more than three words 
and properly selected as a "political appellation." 

In the Dauphin county case which was argued before me, it is to 
be observed that while a full State ticket has not been nominated 
by the political body terming itself Anti-Machine, yet it has nomi­
nated a candidate for judge, to be voted for in the electoral district 
of Dauphin. A judge is beyond doubt a State officer. The term 
"officers,'' as used in the fifth section of the act of 1893, and as re­
peated in the later acts, includes judges as well as Senators and Rep­
resentatives in the General Assembly. Such has been the uniform 
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ruling of this Department, notably in an opinion delivered by At­
torney General Hensel in the case entitled '' Certificates of Nomina­
tion Papers'' delivered February 17, 1894, and confirmed by an 
opinion of Deputy Attorney General Reeder, entitled "In re Nomina­
tion Certificate Charles L. Hawley,'' delivered September 9, 1898. 
See Amended Ballot Law and Decisions of the Court of Dauphin 
County and Opinions of the Attorney General relative to the Baker 
ballot law, compiled by W. W. Griest, Secretary of the Common­
wealth, 1902, pp. 199-206). 

This is particularly true because of the express statutory provi­
sion in these words: "including those of judges and Senators." A 
judge is in every sense of the ·word a State officer, the certificate of 
his nomination, if made by a party, or his nomination paper, if made 
by a political body less than a party, must be filed with the Secretary 
of the Commonwealth, and not with the county commissioners. 

The judges are all paid out of the State Treasury, and the judges 
in Dauphin county are particularly charged by statute with the 
transaction of the State's business. 

In making a nomination for the office of judge alone, but in fail­
ing to make nominations for State officers who are to be voted for 
throughout the entire State, the rights of voters can not be im­
paired, for the full power has not been exhausted. The case falls 
within the ruling of the Supreme Court in the case of Gearhart town­
ship election, 192 Pa. S. Reports, page 446. There the Republican 
column in the ballot contained the name of only one candidate for 
an office, and the Democratic column contained the names of two 
candidates, and two persons were to be elected. It was held by the 
Supreme Court that a voter might make a cross in the circle at the 
head of the R,epublican column, and might also make a cross in the 
square opposite the name of one of the Democratic candidates for 
the office. Chief Justice Sterrett -delivered the opinion or the court 
and in doing so used these words: .. In the case before us, the Re­
publican column on the ballot was incomplete. Two persons were 
voted for and elected fo the office of supervisor. The name of only one 
person for that office was in said column, while the names of two 
persons for the same office were in the Democratic column. By 
voting the Republican ticket by placing a cross in the_ circle, the 
voters had not exhausted their privileges, and they therefore had 
the undoubted right of voting, as they did, for one candidate for 
supervisor in the Democratic column." 

This opinion was by an undivided court, consisting of the Chief 
Justice, and Justices Green, Mitchell, Dean and Fell. 

Applying the principle announced in this decision to the case 
in hand, it is clear that a Yoter by placing a cross in the square to 
the right of the politica l appellation )._nti-Machine as printed in the 
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left hand or first column of the official ballot, does not exhaust his 
privileges of voting for the candidates of the various political par­
ties for State officers to be voted for throughout the Common­
wealth. He must be careful, however, having marked his cross in 
the square to the immediate right of the political appellation Anti­
Machine as contained in the left hand or first column of the official 
ballot, to mark a cross in the squares to the right of the names of 
the candidates of his choice for the respective State officers to be 
voted for throughout the entire Commonwealth. He cannot place 
a cross within another one of the squares to the right of the party 
names contained in the first left hand column of the official ballot; 
in other words, he cannot vote two squares in the left hand column 
without invalidating his vote for the candidates who would be thus 
rluplica ted. 

HAMPT0N L. CARSON, 
A Horney General. 
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OPINIONS GIYE).T TO 'rHE AUDITOR GENERAL. 

COLLATERAL INHERITANCE TAX-ATTORNEYS FOR COLLECTION­
APPOINTMENT OF-RESPONSIBILITY FOR-ACT OF MAY 6, 1887. 

Under the act of May 6, 1887, P. L. 79, either the register of wills in a county 
or the Auditor General may appoint attorneys for the collection of collateral in­
h eritance tax. There is no room for a double appointment, and therefore which­

ever appointment has priority in time is effectual. 
The responsibility for the acts of s u ch counsel in the collection of collateral in­

h eritance tax rests on the party appointing him, and therefore the register of 
wills would not be responsible for the ac ts of the appointee of the Auditor 
General. 

Office of the A.ttorney General, 
HaHisburg, Pa., ,:\farch 11, 1903. 

Hon. E. B. Hardenbergh, A .. uditor General: 

Sir: From the correspondence between yourself and George A. 
Stengel, register of wills of Allegheny county, which you have sub· 
mitted for my opinion, copies of which .!Ur. Stengel has also sent 
to me for a similar purpose, as well as from the written statement 
as to the custom which has hitherto prevailed, I gather the follow­
ing facts: 

For sometime past, until recentl~·, there had been employed in 
the office of the i·egister of wills of Allegheny county three attorneys 
and three clerks to look after the business of the Commonwealth 
in the coll(:'ction of collat(:'ral inheritance tax. On December 30, 1902, 
just p1-ior to the assumption of office l1y :\fr. Stengel as register of 
wills, you notified him that it had b<'l'Il nee(:'ssar~- in the past, in order 
to facilitat(:' the «ollL·ction of the collatt•1·al inheritanc(' tax and bring 
to tht· Comrnomrl'alth the largest 1·durn, for your Depai·tnwnt to 
place in th(' Registel''s office a forcP of l"lerks and to employ special 
counsel to assiHi in this lJal'ticular wol"k, and yon desired to t~otify 
him, as the incoming registet', that you had appointed a chief clerk 
and two assistants for the l'nsuing y(•nt·, and that )-ou had appointed a 
law firm to represent the .\.uditor General's Department in the regis­
t(·t·'s office as s11t·eial counsel for the ('ornmonwpaJth. 

To this ~fr. Stengel r1·1ilied that 'vhen he assunwd the duties of 
the offi ce of register of wills he would lw 1·(',;ponsible to the public 
and to his surefo·s for the faithful pnfo1·nrnrn·l' of the dnt·i\'s thereof, 
which inrludr d the collection and transmission of tlw collateral tax, 
and stating that he was nnabl<' to find a11y ad which authorizPd the 
.\.uditm· General to appoint rlerb or others to assist him in per-
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forming these duties, and asking for information as to the authority 
you claimed to exercise, insisting that, in the absence of any law 
to the contrary, the work should be done by persons of his O\\'n selec-
tion and responsible to him. · 

'J'hereupon an invitation was ('Xtended by you to .Mr. Stengel to 
call at the Department when an endeavor would be made to give the 
desired information, and to arrang(' for the care of the State's inter­
ests in an economical manner. Before the receipt of this invitation, 
by a letter which evidently crossed yours, .Mr. Stengel informed you 
that he bad appointed an attorney to act as counsel and a clerk to 
take charge of tlwt branch of official business which related to the 
collection of the collateral tax, and suggesting that you, as Auditor 
General, make allowances of salaries at the rates theretofore paid. 
To this you replied by referring him to your former communication. 

'The matter stood there until recently, when a bill for legal ser­
vices for the month ending January 31, HJ03, was presented by the 
counsel chosen by .Mr. Stengel, as well as a charge for clerk hire. 
You approved of the charge made for the clerk, he being one of those 
appointed by yourself, but you refused to allow the charge made for 
counsel, taking the ground that the appointee of .Mr. Stengel, in view 
of the notice to him of your prior appointment, was his private coun­
sel and not counsel for the State. .Mr. Stengel insists that bis ap­
pointee is in no sense his private counsel, but was employed under 
the a,uthority of section 15 of the act of .May 6, 1887 . 

.My opinion has been requested by yon as Auditor General and 
by .Mr. Stengel as register of wills as to your respective l'ights and 
power in the premises. 

The answer depends upon the interpretation of several acts which 
are in pari materia. The act of 17th of April, 1861, (P . L. 371), en­
titled ".An act to facilitate the collection of debts due the Common­
wealth" provides that 1'whenever, in the opinion of the Auditor G0n­
eral or Attorney General, the interests of the Commonwealth re­
quire it, they or either of them shall have power to employ the ser· 
vices of resident attomeys, to assist in the prosecution and trial of 
causes and the prosecution of claims, for which services such reason­
able compensation as the circ umstances will justify, or as may have 
been agr·eed upon, shall be allowed by the Auditor General." 

This was followed by the act of May 6, 1887, (P. L. 79), entitled 
"An act to provide for the better collection of collateral inheritance 
taxes." After designating the estates subject to the payment of 
collateral inheritance tax, and making it the duty of executors or­
administrators or trustees to make payment thereof, and other pro­

. visions · as to notice to the register of any estates subject to tax, it 
is provided by section nine that it shall be the duty of any execu­
tor or administrator, on the payment uf the tax, to take duplicate 
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receipts from the register, one of which shall be forwarded forth­
with to the Auditor General, . whose duty it shall be to charge the 
register receiving the money with the amount, and seal with the 
seal of his office, and countersign the receipt and transmit it to the 
executor or administrator; whereupon it shall be a proper voucher iu 
the settlement of the estate, but in no event shall any executor or 
administrator be entitled to a credit in his account unless the re­
c<>ipt is so sealed and countersigned by the Auditor General. 

By the twelfth section it is made the duty of the register to ap­
point an appraiser to fix the valuation of estates which are or shall 
be subject to the tax, and returns made by the appraiser so ap­
pointed are to be entered in a book to be kept by the register of wills; 
and it is made the duty of such register to transmit to the Auditor 
General, on the first day of each month, a statement of all returns 
made by the appraiser during the preceding month, which state­
ment shall be entered by the Auditor General in a book to be kept 
by him for that purpose. Taxes unpaid within the year may lie col­
lected by proceedings in the orphans' court, upon the application of 
the register, by bill or petition, and should the register discover that 
any collateral tax has not been paid over according to law, the or­
phans' court is authorized to cite the parties liable to file an account 
or to show cause why said tax shou ld not be paid. The act then 
provides "and it shall be the duty of the register or of the Auditor 
General, to employ an attorney of the proper county to sue for the 
recovery of the amount of such tax; and the Auditor General is 
authorized and empowered, in the settlement of accounts of any 
register, to a llow him costs of advertising, and other reasonable 
fees and expenses, incurred in the collection of taxes." 

Under the sixteenth section the registers of wills are constituted 
the agents of the Commonwealth for the collection of the collateral 
inheritance tax; and for services rendered iri collecting and paying 
over the same the said agents are to be allowed to retain for their 
own use such percentage as may be allowed by the Auditor General, 
not exceeding five per centum on all taxes paid and accounted for. 
By the seventeenth section it is provided that the register shall 
give bond to the Commonwealth in such penal sum as shall be di­
rected by the orphans' Court of the proper county, with two or more 
sureties, for the faithful performance of the duties thereby imposed 
and for the regular accounting and paying over of the amounts to 
be collected and received, and said bond on its execution and ap­
proval by the orphans' court is to be forwarded to the Auditor Gen­
eral. These provisions display the relations occupied toward each 
other of the offices of Anditor Ge1wra l-a Rtate offic0-and of regis­
ter of wills-a county officc>-in regard to the duty of collecting the 
collateral inheritance tax. The 1·t·lationsh.ip is still further con­
trolled by a later act. 
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By the act of 15th of July, 1897, (P. L. 291), it is provided that, in 
the settlement of accounts and in the monthly returns of county offi­
cers required by law to be made to the Auditor General, the Auditor 
General shall have authority and power to devise the form of 
voucher, statement or return to be used, and to prescribe the re­
quirements to be contained in the same, to the end that the public 
accounts can be adjusted and audited to the best interests of the 
Commonwealth; and by the second section he is empowered, as ne­
cessity may require, to appoint one or more expert accountants to 
examine the accounts of county officers, the necessary compensa­
tion to be paid upon filing vouchers on warrants drawn by the Audi­
tor General. 

Reading these acts together, and observing that the specific author­
izations and powers-at times joint, at times several-are all be­
stowed for a common purpose, I am of opinion that the appointment 
made by you of clerks and of a firm of attorneys to perform services 
in the matter of the collection of the collateral inheritance tax, in 
connection with the office of register of wills in Allegheny county, 
was an appointment entirely within your powers, an~ one expressly 
authorized by the language of the fifteenth section of the act of 
May 6, 1887. That act in terms authorizes either the register or the 
Auditor General to employ an attorney for such a purpose, and your 
appointment having been made at a time when there was no exist­
ing appointment on the part of the register to conflict with it, gives 
it priority of operation. There is no power either express or implied 
on the part of the register to refuse recognition to your apµointees, 
nor can he remove them. Had the appointment by the register pre­
ceded an attempted appointment by yourself, the conditions would 
have been reversed and an a11pointment by the register would l1ave 
etood and yours would have been obliged to yield. 

I do not see, under the act of 1887, room for double appointment~, 
as it would prove burdensome to the public service to sustain so 
many agents at the expense of the State. The power to make the 
appointment was vested in either yourself or tbe register. Its exer­
cise was open to both of ~·ou, and whichever one acted first pre-occu­
pied the ground. The ground being so occupied, I see no room for 
an additional appointment, which would necessarily come in con­
flict with one already made. I am therefore of opinion that your 
action in refusing to recognize the right of the register to appoint 
an attorney in his own behalf was proper, particularly as his ap­
pointment was made after full notice of your prior appointment. 

The basis of the contention of the register, as I understand it, is 
that in some way he would be responsible for the acts of counsel in 
the collection of the tax, inasmuch as he ·is the agent of the State 
for the collection of the tax from decedents' estates, and hence ought 
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to control the selection of counsel. This is a mistaken view of his 
agency which is special and not general. His agency primarily con­
sists of the duty of coller:ting and forwarding the tax from executors 
and administrators paid without suit, and bis responsibility is coex­
tensive, but does not extend to taxes withheld or in arrear. The 
money not having come into his hands, he cannot in any way be 
responsible for it. It is the very fact that the tax is withheld and 
that suit is necessary which makes the appointment of an attorney 
proper, and the power of appointment b eing lodged under the statute 
either in the A .. uditor General or in the register, would impose re­
sponsibility solel,y upon the party so appointing counsel, for whom 
the counsel would then stand as agent and the appointing power as 
principal. Under no line of reasoning, from this point of view, 
could the register be responsible for the acts of attorneys not 
appointed by himself, nor could he be responsible for moneys which 
did not come into bis hands. 

Very respectfully, 
HAMPTON L. CARSON, 

,-\ ttorney General. 

QUARTERLY REPORTS OF NORMAL SCHOOLS. 

Under the act of 18th of July , 1901, the practice hitherto pursued of r equir­

ing the State Normal Schools to show a deficit in the maintenance account 
before they are entitled to receive the State appropriation is inapplicable, be­
cause that would be to deny force and effect to the express terms of the act 

requiring equality of distribution between the thirteen normal schools of the 

State. 

Office of the ~\ttorne.r General, 
Harrisburg, Pa., Jun~ 2, 1903. 

Hon. E. B. Hardenbergh, A uditor General : 

Sir: I have considered your letter, stating that it has been the 
practice of your Depal'tment for many )·eal'S to require the fiscal offi­
cers of the various State Normal Schools of Pennsylnrnia, in making 
their quarterly reports to your Department, to show an excess of 
expenses over receipts !Jefore issuing a vmrrant to the institution 
for its appropriations. Is an.r change in this practice required be­
cause of the act of 1:-:th of July, l!:lOl, (I' . L. (iS3)? 

The act consists of but a single section and is as follO"ws: 

"That the sum of hYo hundred and sixty thousand 
dollars, or so much the1·eof as nm)· be necessary, be and 
the same is hen•by specifically appropriated to the sev­
f'rnl State Nonna] Schools, Mgauir.ed and accepted as 
such nndc·r the laws of this Common\vcalth, for the two 
fiscal years beginning Jnne first, one thousand nine hun­
<lred and one, fot· the> pnq1ose of maintenance. 
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"Said appropriation to be distributed equally among 
the thirteen State Normal Schools of the Common­
wealth." 

103 

In my judgment the statutory requirement that the appropria­
tion is to be distributed equally among the thirteen State Normal 
Schools overrides the force and effect of the words "so much thereof 
as may be necessary," contained in the · first clause of the section. 
The act in effect amounts to a specific appropriation of $10,000 a 
year to each Normal School, without regard to the number of pupils 
or the necessities of the institution. Equality of distribution is in 
terms imposed by the act, and the Jaw leaYes you no discretion in 
the matter. Practically you are a disbursing officer of the Common­
wealth without authority in this instance to judge of the amount 
that each school requires. Under this act State Normal Schools 
are not to be treated according to the method observed as to the vari­
ous charitable institutions of the State, appropriation to which is 
made largely upon the understanding that the entire amount appro­
priated is necessary for maintenance, and hence a supervisory power 
over such appropriations is necessarily vlaced in the hands of th e 
Auditor General. 

I am of the opinion that the practice hitherto pursued of requiring 
the State Normal Schools to show a defi cit in the maintenance ac­
count before they are entitled to receive the State approptiation is 
inapplicable under the act of 18th of July, 1!)01, because that would 

'•be to deny force and effect to the express t erms of the statute re­
quiring equality of distribution. 

Vel'y trul)- yonrs, 

AUDITOR GENERAL'S DEPARTMENT. 

HAMPTON L. CARSON, 
Attorney General. 

The Chief of the Department of Mines has the power to enter into a contract 
with a former Mine Inspect or to make a r eport which was essential to the in­
formation of the Mine D epartment, and the Auditor General should issue a war­
rant for the amount agreed upon by the Chief of the Bureau of Mines for such 

service. 

Office of the A.ttorney General, 
Harrisburg, Pa., June 18, 1903. 

Hon. E . B. Hardenbergh, Auditor General: 
Sir: I have considered the matter of your communication of the 

10th inst., in relation to the issuance by your Department of a war­
rant in the sum of one hundred dollars, presen ted by James Tin­
ley, mine inspector, and approved by James E. Roderick, Chief of 
the Bureau of Mines, for services rendered by Edward Brennan on 
the 31st of -March, 1903, in making an annual report for the year 

1902 .. 
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The duties of anthracite mine inspectors are fully set forth in the 
acts of June 2, 1891, (P. L. 156); July 15, 1897, (P. L. 279), and June 
8, 1901, (P. L. 535), the latter being an amendment of the act of 1891. 
The mine inspector is required to make annual reports, quarterly 
reports and special reports, and there is no mention in any of these 
acts for any compensation for performing this duty. It appears 
that Mr. Brennan went out of office through the expiration of his 
t erm on December 31, 1902, without making a report, and presuma­
bly having been paid in full. His successor was unable ·to make a 
report, not having the necessary information, and the Chief of the 
Bureau of Mines, requiring the special information which was alone 
in the possession of Mr. Brennan, employed him for the sum of one 
hundred dollars to make a report for the year 1902, dealing with 
him in this respect as one no longer in the employ of the Common­
wealth. ·whatever misconception of duty there was on the part 
of Mr. Brennan, and whatever steps might have been taken during 
the, time of his continuance in office to secure the report, it is now 
useless to consider. I am of opinion that if the Chief of the Bureau 
of Mines deemed it necessary to secure the information, and could 
only obtain it by a special contract, made with one who was no 
longer in the service of the Commonwealth, and who alone had the 
needed information, it was entirely within his power to do so. I 
am of opinion, therefore, that you can properly, under the circum­
stances issue a warrant in payment of this bill. 

I herewith return the papers. ,, 
Very truly yours, 

HAMPTON L. CARSON, 
Attorney General. 

AUDITOR GENERAL'S DEPARTMENT. 

Where the State enters into an agreement with a county , by which the -State 
was to pay one-fourth of $3,000 and the county three-fourths, and the State 
complies with its part of the agreement and the county repudiates its part, 
and the claimant seeks to have payment of the remaining three-fourths by the 
State, su ch payment should not be made. 

The county is the fiscal agent of the State in collecting t axes, and services 
rendered by the county solicitor in collecting such taxes are not properly 
chargeable to t he State. 

Office of the Attorney General, 
Harrisburg, Pa., July 9, 1903. 

In re claim of Charles A. Snyder, of Schuylkill county, for $2,250 
as payment for services rendered in the collection of tax claims. 

Hon. E. B. Hardenbergh, Auditor General: 

Dear Sir: I have examined the statement of Mr. Snyder's claim, 
submitted by yo u to me, witll a request for my opinion. 
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After a full consideration of the facts of this case I fail to see 
any legal way in which this claim can be allowed by you as Auditor 
General. As I understand the facts, the original agreement was 
that the county should pay three-fourths of the $3,000, and the 
State should pay the remaining one-fourth. The State has paid its 
one-fourth, $750, and the county having repudiated its part of the 
alleged contract, the claim.ant now seeks to require payment of the 
remainder by the State. The county is the :fiscal agent of the State 
for the purpose of collecting taxes within its borders, and the fact 
that the claimant was the county solicitor at the time that the ser­
vices alleged were rendered bas been duly considered in this con· 
nection. I have no doubt whatever that the work rendered was 
worth the amount charged, yet I cannot see how you would be justi­
fied in approving of a payment of the amount of this claim under the 
statement of facts made by Mr. Snyder himself. 

I return herewith the papers submitted. 
Very truly yours, 

HAMPTON L. CARSON, 
Attorney General. 

GENERAL MEREDITH'S MONUMENT. 

The repose of ·the dead is a principle to be car efully observed, so as not to 
offend against the wishes of the living relatives; .but if they concur or them­
selves take steps to change the location of a grave, there is no one to restrain 
them, :Provided there be unanimity among them. 

Such removal should not be undertaken by the trustees of the Meredith Monu­
ment Association, nor should the monument prov ided for by the act of May 
15, 1903, P. L. 419, be erected before the heirs have acted. 

Office of the Attorney General, 
Harrisburg, Pa., July 23, 1903. 

Hon. E . B. Hardenbergh, Auditor General: 

Sir: In relation to the correspondence which you have submitted, 
concerning the erection of a monument at the grave of General 
Samuel Meredith and the removal of his remains to a suitable lot 

·in the village of Pleasant Mount, Pennsylvania, permit me to state 
that I think the proper order of procedure would be for his living 
heirs and the members of their families to formally remove his re­
mains to a lot in the village before the monument is erected, and 
then the monument can be properly erected at the new site. I do 
not think this rem.oval should be undertaken by the association, 
nor that the monument should be erected before the heirs have 
acted. The repose of the dead is a principle to be carefully observed, 
so as not to offend against the wishes of the living relatives, but if 
they concur or themselves take steps to cbange the location of a 

8 
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graYe, thel'e is no one to re,;trnin them, provided there be unanimity 
among them. Snch being the case, I can perceive no difficulty in 
this instance of getting the heirs to act, in the first place, and 
then the question of the situs of the monument becomes easy of 
determination. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 

FINES COLLECTED UNDER SABBATH OBSERVANCE ACT. 

The fin es collected under the Sabbath Observance Act of 1794 , by the terms 
of the act of May 15, 1850, P. L. 773, :'I.re payable into the State Treasury, there­
fore the Auditor General should see that the same are collected, and for such 
purpose may employ counsel. 

There is no authority of law for a magistrate having once imposed a fine, to 
remit the same. 

Office of the Attorney General, 
Harrisburg, Pa., August 1, 1903. 

Hon. E. B. Hardenbcrgh, Auditor General: 

Sir: In reply to your communication of the 29th inst., asking 
me to adYise JOU whether the fines imposed by magistrates in ac­
cordance with information communicated to you should be remitted 
to the State Treasurer, and 'Yhether the Auditor General's Depart­
ment has jurisdiction in a matter of this desniption, let me voint 
out that the act of 15th of May, rn3o, (P. L. 773), in section six, pro­
vides '•that the penalty inflicted by the first section of the act of As · 
sembly, entitled ·An act for the preYention of Yice and immorality 
and unlawful gaming, and to resteain disorderly sports and dissipa­
tions,' shall hereafter be paid into the Treasury of the Commonwealth 
of Pennsylrnnia for the use of the Sinking Fund." 

Undel' this act it is clear that the fines collected, or which ought to 
be collected, under the Sabbath obserrnnce act of 22d of April, 1794, 
(3 Smith's Laws, pages 177-183), should be paid into tlle State 
T1·t'asury. I find no acts of .\ssembly amending the act of 1850 above 
quoted. 

The fitws being payable to the State T1·easurer, thC' "\uditor Gen­
(•ral has jurisd idion to see that the same are collected, and for that 
purpose, if be so desires, under authority of the act of ."\ssembly 
of .\pril 17, 18fil,- (l'. L. 371), may employ counsel. 

There is no authori1.1· of law fot' a magistrate, ha Ying once imposed 
a fine, to remit the same. · 

The fads upon which this opinion is basC'd arC' as follows: 
It is al11·ged that fiYe druggists in th0 borough of ·Wilkinsburg 

have combined under the name of "The Druggists' .\ ssociation of 
·wilkinsburg," for the purpose of l'esisting the enforcement of the 
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act of l7D4, regulating Sunday obsenrance. Their method of pro­
cedure is to appear with thefr employes at an early hour on Monday 
morning before some friendly magistrate in or near ''Tilkinsburg 
and have information made against themselves for violation of the 
Sunday law, and then, having gone through the regular proceedings 
of entering bail, haYing a hearing fixed and testimony taken, they 
enter a plea of guilty. Tht' magistrafr then fines each of them $25 
and costs, promptly remits the fine upon the payment of costs, thus 
enabling these druggists to cany on their business each Sunday 
simply upon the payment of nominal costs. The effect is that, when 
the druggists al'e atT<'sted for the breach of law, and testimony prov­
ing their guilt has been plact~d befol'e the magistrate, the druggists 
interpose a transcript of tb1·ir former conYidion in bar to conYiction 
upon t he ground of former jeopardy. The names of the magistrates 
before whom these infonuations haw been made are known, and the 
matter is one which demands action in order to recover for the State 
the amount of fines improperly and illegally r emitted. 

I am clear that a magistrate has no power to remit a fine; that the 
remission of a fine is an act of pardon which is vested entirely in the 
Governor, and haYing once imposed this penalty the magistrate 
cannot, by any act of his , relieve the defendant from its payment. It 
follows , as <i.. necessary consequen(' e, that the magistrate should 
account to the State for all mon1·ys due it, as shown by said act. · 

I herewith return tht> ldte1· addressed to you, and which you re-
'ferred tG me. V t'r,Y truly yours, 

HAJM:PTO:N" L. CARSON, 
Attorney General. 

AUDITOR GENERAL'S DEPARTMENT-BOARD 0F E X AMINERS OF IN­
SPECTORS OF MINES. 

The c laim for services of th e Board of Exa miners of Inspectors of Mines in 
the Second Anthracite Dis tric t in the examina tion made necessary by a va­
cancy caused by the r esignation of E. H . Rode rick , Mine Inspector , should be 
paid , because the limitation of the act of 1903, fixing i.h e session of the Board at 
twenty days did not go into effec t before the sitting of the Board. The Board 

did not sit twenty days after said act w ent into effect. 

In the matter of the claim of tht' Board of Examiners of Inspectors 
of Mines in the Second An thracifr Dis hi et, for payment for seryices 
rendered in the examination held at Scranton and extending from 
March ~~th to May ~7th , 1903. 

Office of the Attorne)- Genera l, 
Harrisburg, Pa., Sept. lO, 1903. 

Hon. E. B. Hardenbergh, ;\uditor General: 

Sir: I have examined the papers submitted and herewith enclosed, 
and am of the opinion that the claim should be allowed and the 
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proper steps takerdo insure its payment. The work was made neces­
sary by a vacancy occurring in the Second Anthracite District 
through the resignation of E. H. Roderick, mine inspector, and was, 
in point of fact, actually performed. 

At the time the work was done there was nothing in the statute 
law of the State which limited the number of days during which the 
examination should be held. On or about the 16th day of May, 1903, 
during the progress of the examination in question, the general ap­
propriation bill of 1903 was signed by the Governor and became a 
law. By a clause attached to the appropriation, made for the purpose 
of paying the expenses of these examinations, they were limited in 
time not to exceed twenty days. The bill for the expenses of con­
ducting this examination, not having been presented prior to the first 
of June, could not be paid out of the old appropriation made in 1901. 

I understand that you entertain a doubt as to your right to pay 
this bill out of the appropriation made by the Legislature of 1903 
because the time limit of the examination, for which the Board of 
Examiners of Inspectors of Mines is now asking to be paid, exceeds 
the time limit fixed by the act of 1903. 

After a careful examination I am of opinion that the claim should 
and can be legally paid notwithstanding this limitation, inasmuch as 
the time the Board was in session, subsequent to the passage of the 
act, was less than twenty days. In other words, that the limitation 
contained in the act of 1903 should not be held to apply to the work 
performed prior to the_..date upon which it became a law. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 

CAPITAL STOCK TAX-CORPORATIONS-CAPITAL STOCK-BONUS­
ACTS OF -MAY 9, 1899, JUNE 8, 1891, AND JUNE' 8, 1893. 

A corporation organized under the act of May 9, 1899, P . L , 261, is liable for the 
capital stock tax imposed by the acts ·of June 8, 1891, P . L. 231, and June 8, 
1893, P. L. 353, and to a bonus of one-third of one per · cent. upon the amount of 
its capital stock actually employed or .to be employed w holly within the State, 
and "' like bonus upon each subsequent increase of capital so employed. 

October 30, 1903. 
Hon. E. B. Hardenbergh, Auditor General, Harrisburg: 

Sir: You asked me to advise you whether a company organized 
under the provisions of the act of May 9, 1899, (P. L. 261), is liable 
for a capital stock tax imposed by the provisions of the act of 1891 
and its supplement passed in 1893. 

Upon an examination of the revenue acts of June 8, 1891, (P. L. 231), 
and June 8, 1893, (P. L. 353), as well as of the act of May 9 1899 

' ' (P . L. 261), as amended by the act of May 8, 1901, (P. L. 149), I am 
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satisfied that limited partnerships created under the latter act and 
its amendment are subject to the provisions of the revenue acts al­
ready referred to. 'l'he language of the acts pertinent to this ques­
tion is plain, explicit and unambiguous. An examination of Whit­
worth's book on "Taxation for State Purposes in Pennsylvania" 
discloses but a single reference to this matter, as follows: 

"Joint stock associations and limited partnerships 
have no capital stock in the common acceptance of the 
term, but every partner has a certain proportional in­
terest in the assets of the company. The proviso to 
the first section of the act of 1893 declares that such 
interest for the purpose of taxation 'shall be deemed to 
be capital stock and taxable accordingly.'" 

(Section 29, page 74.) 
Commonwealth vs. N. Y. P. &. 0. R. R., 188 Pa. State, 169. 
Commonwe~lth vs. National Oil Company, 157 Pa. State, 516. 
Commonwealth vs. Sanderson & Robb Company, 3 Dauphin Co. R., 

116. 
Commonwealth vs. Sandy Lick Gas Coal Company, 1 Dauphin 

Co. R., 314. 
Such an association would be liable also to pay a bonus of one­

third of one per centum upon the amount of its capital actually em­
ployed or .to be employed wholly within the State, and a like bonus 
upon each subsequent increase of capital so employed. 

The Auditor General and State Treasurer are authorized to settle 
in the usual manner and have collected an account against any such 
limited partnership or joint stock association. (Act of 8th of May, 
1901, P. L. 150.) 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 

JUDICIAL SALARIES ACT-CONSTITUTIONAL LAW-ART. III , SEC. 13, 
ART. V, SEC. 18 , CONSTITUTION OF PENNSYLVANIA-ACT OF APRIL 
14, 1903. 

The act of April 14, 1903, P. L . 175, entitled "An act to fix the salaries of the 
judges of the Supreme Court, the judges of the Superior Court, the judges of 
the courts of Gommon pleas and the judges of the orphans' court," by which the 
salaries of the judges were increased, is not in conflict with Art. III, Sec. 13, 
of the Constitution of P ennsylvania, which provides that "no law shall extend 
the term of any public officer or increase or diminish his salary or emoluments 
after his election or appointment," in so far as it applies to the salaries of 
judges whose co·mmissions antedate its passage, and is operative as to the sala­
ries of such judges. 

Art. III, Sec. 13 , must be so construed as to _ harmonize with Art. V, Sec. 18, 
which _ provides that judges "required to be learned in the law shall, at stated 
times, receive for their services an adequate compensation, which shall be fixed 
by law and paid by the State." 
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Art. III, Sec. 13, cannot fairly be construed as relating to the judiciary, be­
cause the terms of the judges are specifically fixed by the Constitution itself and 
are not within the power of the Legislature. 

Office of the Attorney General, 
Harrisburg, Pa,, January ~7, 1904. 

Hon. E. B. Hanlenbergh, .\uditoi· Gt"neral : 

Sir: You have asked for m.r officiu 1 opinion as to the construc­
tion to be placed on the act of .'.ssembly of .\pril 1±, 1903 (P. L. 175), 
entitled "An act to fix the salaries of the judg-es of the Supreme 
Court, the judges of the Superior Court, the judges of the court 
of common pleas, and the judges of the orphans' courts," and you 
state that as in a ll probability you v.·ill soon be ca lled upon to issue 
·warrants in accordance v.·ith the proyisions of this act, you d-esire 
an official opinion as to the constitutionality of said act. You a lso 
state that if, in my opinion, the judges in commission prior to the 
late election .are not entit led to the increase of salary under this 
act, it is your wish to be advised whether any proyisions of -the act, 
such as mon thl~· payments and i-;a lat·)- for 1'xtrn services rendered, 
etc., can be regarded as effective. 

I have the honor to repl.~. The act of 1903 is a statute passed by 
both Houses of the Legislature and has be1·n approved by the Gov­
ernor. It is supported b~' a legislatin' appropriation sufficient to 
earry into effect its provisions in their entii·ety. It is constitu­
tional in form, equal in its terms, and is upon i ts face free from ob­
jection. It was passed in obedience to a consfitutional mandate 
that the judges of the Commomnalth sha ll receiYe an adequate com­
pensation, and embodies a legislatiYe declaration that the salaries 
thereby fixed are adequate. The plain cornlla1·~- is that less than 
the amounts named are inadequate. The act dfrects that the sala­
l"ies as fixed by the aet shall be paid mont~J~- from and after the 1st 
uf Januai·y, 1904, and that warrants shall be drnwn accordingly by 
you as Auditor General upon th e Sta te Treasmer. 

There is nothing in the act, eithrr by 1·xpl'ess direction or by 
exception, v.·hich limits its l)I'OYisions to those judges who were com­
missioned after iti-; date, or afte1· the date fixed for the beginning of 
its operntion. Yon are a ministeri al and not a judicial officer. and 
you tan n•r·y pr·ope rly olH·y the law "·itliont hesitation until re­
strained by a judicial tlPc1·1·1· mmk hy :1 comt of competent jurisdic­
tion upon a cas1· properly and n·gnl;11·J.1· brnugllt before it. 

I might ill strictness let th<' matter i·l'st h ere, but th e occasion is 
an unusual one. TIH' question ;1 ll'l·ds the judges tlwmselYes and in­
volves a delic·af·y tl10ug-h 1iot a <lisnhilily. ( ';1,;1·H liaYP occurred in 
the Rnprernt' Coud of tlw l"nit1·1l Nl:1h ·s nnd in om· own Supreme 
Com·t, where tlw judg·es w1·1·p ohlig-!·11 to rnle on matters affecting 
their own inte1·1·sts, not lil'e:tus1· they iHYit1•!l tllL' jurisdiction, or did 
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not recognize and acknowledge the delicacy of their position, but 
because they could not escape the duty of judicial utterance. \Yith· 
out looking far for illustrations the cases of Pollock Y. The Farmers' 
Loan and Trust Company (157 U.S., 429), and Commonwealth ex rel. 
v. Mann (5 Watts & Sergeant, 403), occur to me as apposite. They 
relate to taxes upon judicial salaries resulting in a diminution of 
salary, and to the constitutionality of an act repealing an act in­
creasing salaries. The opinions of Chief Justi<:e Fuller and Mr. 
Justice Field, following an example set by Chief Justice Taney more 
than thirty years before, and of Mr. Justice Rogers are full in their 
discussion of the matter in its .relation to judges, and have been 
justly admired for their candor, firnuwss, and ability, while detract­
ing not a particle from their reputation as upright magistrates. 
I perceive no inherent difficulty arising from a lack of jurisdiction in 
a judicial consideration of the question, if such should become nec­
essary, although I can well understand the reluctance of anyone to 
require a judicial consideration of the matter, as well as of a court 
in considering it. Being myself "·ithout interest, and zealous to per­
form my duty under a sense of my official oath to support the Con­
stitution, I shall express my views without hesitation, having 
reached them a.fter a painstaking examination of the subject 

Before examining the provisions of our present State Constitution 
I shall deal with certain preliminary objections to an increase which, 
in my judgment, will not bear the test of criticism The first of these 
is an impression that the increase of the salary of judges already in 
commission constitutes per se a legislative assault upon the inde­
pendence of the judiciary; that it would be dishonorable in such 
judges to accept the increase; and that it would involve an under­
mining of the integrity and freedom of the bench. The secon~ ob­
jection embodies the idea that a judge, in accepting a term with a 
definite salary attached to it at that time, enters into a contractual 
engagement with the State that he will serve out his term without 
an increase of salary. I shall deal with these propositions from 
a purely legal standpoint, confining my discussion primarily to the 
period antecedent to the adoption of the present Constitution of 
Pennsylvania. 

So far as the Constitution of the United States is concerned, no 
well informed student of our institutions can successfully contend 
that, at any time since the adoption of the Constitution to the pres­
ent day, there has been any legal apprehension that an increase of 
the salaries of judges in commission involved an assault either 
upon the integrity or the independence of the bench, or that it ·was 
dishonorable in such judges to accept the increase. The debates in 
the Constitutional Convention of 1787 concerning the article re lat­
ing to the judiciary disclose much instructive and illuminating mat-
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ter. Examination will reveal that all of the objections which now 
occur were present to the thoughts of the framers. It is interesting 
to observe the exact form in which the original proposition as to 
the increase or diminution of judicial salaries was presented to the 
consideration of the Federal Convention, and how, in the course of 
the deb,ate, the different phases of the question were fully discussed 
and finally disposed of, resulting in the definite form embodied in 
the Constitution of the United States as adopted, which has pre­
vailed from then until now without amendment or the suggestion 
of amendment. 

Upon the 28th of May, 1787, Edmund Randolph, then the Governor 
of Virginia, afterwards Attorney General of the United States, at 
a later date Secretary of State in the cabinet of Washington, and in 
part the author of what has become known historically as "The 
Virginia Plan," proposed for the consideration of the convention 
a resolution which was couched in these terms: "Resolved, 'I'hat a 
national judiciary be established; to consist of one or more supreme 
tribunals, and of inferior tribunals; to be chosen by the national 
legislature; to hold their offices during good behavior, and to re­
ceive punctually, at stated times, fixed compensation for their ser­
vices, in which no increase or diminuition shall be made, so as to 
affect the persons actually in office at the time of such increase or 
diminution." 

This proposition embodied in precise form the full expression o.f 
the thought that judges actually in commission should not be af­
fected either by an increase or a diminution of salary, and presented 
it sharply to the consideration of the Convention. In the draft of 
the plan of the Federal Government presented by Charles Pinckney, 
of South Carolina, which has become known historically as "The 
Pinckney Plan" the thought was presented in substantially the same 
shape but was more concisely expressed. It read as follows: "The 
judges of the courts shall hold their offices during good behavior; 
and receive a compensation, which shall not be increased or di­
minished during their continuance in office." On the 5th of June, 
the matter being then before the Committee of the Whole, a resolu­
tion was agreed to in the following form: "To hold their offices dur­
ing good . behavior, and to receive punctually, at stated times, a 
fixed compensation for their services, in which no increase or di­
minution shall be made so as to affect the persons actually in office 
at the time of such increase or diminution." On the 14th of June, 
William Paterson, of New Jersey, subsequently an associate justice 
of the Supreme Comt of the United States, laid before the Conven­
tion a plan which he proposed as a substitute for that of Mr. Ran­
dolph. This plan has become known historically as "The New J er­
sey Plan." '!.'he resolution relating to the judiciary was in the fol-
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lowing form: "'l'hat a federal judiciary be established, to consist 
of a Supreme Tribunal, the judges of which to be appointed by the 
Executive, and to hold their offices dur;ng good behavior; to receive 
punctually, at stated times, a fixed compensation for their services, 
in which no increase or diminution shall be made so as to affect the 
persons actually in office at the time of such increase or diminu­
tion." On the 18th of June, Alexander Hamilton, of New York, read 
as a part of a speech to the Convention a sketch of a government in 
which the clause relating to the judiciary was as follows: "The su­
preme judicial authority to be vested in judges, to hold their offices 
during good behavior, with adequate and permanent salaries." (El­
liott's Debates, Vol. V, pp. 128, 131, 192, 205). 

With these various plans before the Convention as consolidated 
by the Committee on Detail, Gouverneur Morris, of New York, 
moved to strike from the clause "in which (salaries of judges) no in­
crease or diminution shall be made so as to affect the persons actual­
ly in office at the time" the words "no increase." He thought "The 
Legislature ought to be at liberty to increase salaries as circum­
stances might require; and that this would not creat-e any improper 
dependence in the judges."Benjamin Franklin was in favor of the 
motion. He said "Money may not only become plentier, but the 
business of the d-epartment may increase as the country becomes 
more populous." James Madison, of Virginia, expressed the view 
that "The dependence will be less if the increase alone should be 
p-ermitted; but it will be improper, even so far, to permit a depend­
ence. Whenever an increase is wished by the judges, or may be in 
agitation in the legislature, an undue complacence in the former 
may be felt towards th-e latter. If at such a crisis there should be 
in court suits to which leading members of the Legislature may be 
parties, the judges will be in a situation which ought not to be suf­
fered, if it can be prevented. The variations in th-e value of money 
may be guarded against by taking, for a standard, wheat, or some 
other thing of permanent value. The increase of business will be 
provided for by an incr-ease of the number who are to do it. An 
increase of salaries may be easily so contrived as not to affect per­
sons in office." To this Gouverneur Morris replied: "The value of 
money may not only alter, but the state of society may alt-er. In 
this event, the same quantity of wheat, the same value, would not 
be the same compensation. The amount of salaries must always be 
regulat-ed by the manners and the style of living in a country. The 
increase of business cannot be provided for in the supreme tribunal, 
in the way that has been mentioned. All the business of a certain 
description, whether more or 1-ess, must be done in that single tri­
bunal. Additional labor alone in the judges can provide for addi-
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tiona l business. Additiona l compensation , therefore, ought not to 
be prohibited." 

On the question of stt-iking out '"no increase,"' Massachusetts, 
Connecticu t, P.ennsylvania , Delaware, l\Iar~· land and South Caro­
lina voted "A.yv"; Yirginia and :Xort b Caro lina, "So"; Georgia being 
absent. The ,yhole clause, as amended, was then agreed to, nemine 
contradicente. (Elliott's Debates , Yol. Y, pp. 330 331.) 

On the :'.!Tth of A.ugust the article relating to the Judiciary being 
again under deba te, Mr. ~Iadison r eturned to his original idea, and, 
supported by )fr. :!'lfrHenry, of l\ia 1·.Yland, afterwards Secretary of 
Yi'at' in the cabinet of ·n-ashington, mo1ed to r einstate the words 
" increased or·· before the word "diminished." Gouverneur Morris 
opposed it for reasons u rged by him on a former occasion. George 
Mason, of Yirginia, contended s trenuously for the motion. There 
was no weight, he said, in the argument drawn from changes in the 
rn lue of the metals, because this might be provided for by an in­
crease of salaries, so made as not to affect persons in office-and 
this was t he only argument on which much stress seemed to have 
been laid. He was replied to b_1 Charles Cotes,vorth Pinckrn?_1 , of 
Sou th Carol ina , 'vho urged that thf• importance of th e judiciary will 
r equire men of t he first ta lents : large salaries will, therefore, be 
necessary, larger than th e Fni ted States can afford in the first in­
stance. H e was not sati sfi ed 'Yith the expedient mentioned by 
Colonel ~fasoR. ' 'H e did no t think it would have a good effect, or 
n good appearance, for 1w 1v judges to come in with higher salaries 
than the old ones." Goln-erneur l\1onis said: "The expedient might 
be evaded, and therefore amount to nothing. Judges might resign, 
and then be reappointed to increa sed salaries." The debate then 
closed, and on the qu estion Yirginia voted ".\.yt>;· · :Xe'Y Hampshire, 
Connecti cut, P ennsylrnnia , Dehnrn.r e ahd South Carolina voted 
":Xo ;·· ::\1:11·.vland was divided; Ma ssa chusetts, :Xorth Carolina and 
~ew J er sey were absent . 

.. Again defeated , l\fr. Madi son made a third effort , which also 
pron·d indft>dual, to am end tll (" artirle so that it might read "nor 
increased Ji~· any ad of th e Legisla hll'l' \\·hid1 sha ll operate before 
the expiration of three y(·;trs after t he passing thereof. ' ' rpon this 
motion ~fal'yland and Yirg inia HJted '". \ yv ;' ' Xe\v Ham pshire, Con­
necti cut, P ennsyhania, llt·lawnre and South f'aro lina voted "No;'' 
Ma ssachusetts, :Xol"th Ca1·olin a and Geol'gin being absent. 

'l'b e r esult of the disn1 ssion, of 111otio11s to amC'nd whi ch were 
lost. and of t li t• various am end ments actn a ll ~· ndoph' d, Vl'a s a paring 
do'l·n of i-111· 01·iginnl thought ns pl'f':-:Pnh'd hy th e Y il'ginia, P inckney 
and :X(·\\· Jt•1·s('Y plans, so as to JH"C'S1· 11 t fina ll ~· to t ht- Cn11Yvntion for 
i1·s consirl1·1·alion t l11 · following· 1·lan:-:1 · : "Tlw jnrlg\'S, bot-h of the Su­
prt•lll(' and infel'iOl' couds, sha ll hold their officP:-: during good be· 
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ha vi or; and shall, at stafrd tinws, receiYe for their services a com­
pensation which shall not be diminished during their continuance 
in office." 

In this form the Constitution wns ratified by the several States, 
and became the supreme law of the land. Thus it appears that 
though, as Ol'iginally suggested by all of the plans of a national 
government, the thought was dominant that there should be no in­
crease of judicial compensation applicable to the term of a judge 
then in commission; yet this thought "·as rejected upon mature 
deliberation, and language adopted finally which made it not only 
possible but entirely proper for a subsequent increase of judicial 
salaries equally applicable to judges then in commission and to 
judges thereafter to be commissioned. 

It is clear that the framers of our national Constitution, after 
bearing the Yiews of such m~n as Madison, George Mason and James 
McHenry, preferred to adopt those of Gouverneur Morris, Benjamin 
Franklin and Charles Cotesworth Pinckney, supported, too, by that 
consummate statesman, Alexander Hamilton. The Convention of 
the State of Pennsylvania on ' the adoption of the Federal Consti­
tution met NoYember 20, 1787. .\.mong its members were James 
\iVilson, Thomas McKean, Jasper Yeates, Anthony V\Tayne, William 
Findley, Frederick Augustus ~Iuhlenberg and Timothy Pickering. 
Upon Wilson, who "·as the only member of the body who had been 
a member of the Federal Convention, fell the burden of explanation 
and defense. In the course of that series of extraordinary speeches 
which constitute according to George Ticknor Curtis ''the most 
luminous exposition" of the work of the Fathers, be remarks: "I 
bear no objection made to the tenure by which the judges bold their 
offices; it is dedared that the judges shall hold them during good 
behavior-nor to the security which they will have from their sala­
ries; they shall, at stated times, receive for their services a com­
pensation which shall not be diminished during their continuance in 
office." Thomas McKean, declared: "Three weeks have been spent 
in hearing the objections that ha Ye been made: and it is now time 
to determine wheth er they are of such a nature as to overbalance 
any benefits or advantages to the State of Pennsylvania by your 
accepting it. * .,,. ... The next objection is against the judicial 
department. 'The judicial power shall be vested in one Supreme 
Court.' An objection is made that the compensation for the ser­
vices of the judges shall not be diminished during their continuance 
in office; and this is contrasted with the compensation of the Presi­
dent, which is to be neither increased nor diminished during the 
period for which be shall be elected. But that of the judges may 
be increased, and the judge may hold other offices of a lucrative 
nature, and his judgment be thereby warped. Do gentlemen not 
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see the reason why this difference is made? Do they not see that 
the President is appointed but for four years, whilst the judges may 
continue foi· life, if they shall so long behave themselves well? In 
the first case, little alteration can happen in the value of money; 
but in the course of a man's life, a very great one may take place 
from the discovery of silver and gold mines, in the great influx of 
those metals, in which case an increase of salary may be requisite. 
* * * Upon the whole, Sir, the law has been my study from 
my infancy, and my only profession. I have gone through the circle 
of offices, in the legislative, executive and judicial departments of 
the gov·ernment; and from all my study, observation, and experi­
ence, I must declare that, from a full examination and due con­
sideration of this system, it appears to me the best the world has 
yet seen." Elliott's Debates, Vol. II, pp. 489, 530, 539, 542. 

Alexander Hamilton, in the 79th number of the Federalist, states 
with clearness the necessity for an increase in judicial salaries from 
time to time: "The enlightened friends to good government, in every 
State, have seen cause to lament the >rnnt of precise and explicit 
precautions in the State Constitutions on this head. Some of these 
indeed have declared that permanent salaries should be established 
for the judges; but the experiment has in some instances shown, 
that such expressions are not sufficiently definite to preclude Legis­
lative evasions. Something still more positive and unequivocal bas 
been evinced to be requisite. The plan of the Convention according­
ly has provided, that the judges of the United States 'shall at stated 
times receive for their services a compensation which shall not be di­
minished during their continuance in office.' This, all circumstances 
considered, is the most elegible provision that could have been de­
vised. It will readily be understood that the fluctuations in the 
value of money, and in the state of society, rendered a fixed rate of 
compensation in the Constitution inadmissible. vVhat might be ex­
travagant to-day, might in half a century become penurious and in­
adequate. It was therefore necessary to leaYe it to the discretion 
of the Legislature to Yary its provision in conformity to the va­
riations in circumstances; yet under such restrictions as to put it 
out of the power of that body to change the condition of the indi­
vidual for the worse. ~· ·* ~- The salaries of judicial officers may 
from time to time be altered, as occasion shall require, yet so as 
never to lessen the allowance with which any particular judge 
comes into office, in respect to him. It will be observed that a 
difference has been made by the convention between the compensa­
tion of the president and of the judges. That of the former can 
neither be increased nor diminished, that of the latter ean only not 
be diminished. This probably arose from the difference in duration 
of the respective offices. As the president is to be elected for no 
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more than four years, it can rarely happen that an adequate salary, 
fixed at the commencement of that period, will not continue to be 
such to its end. But with regard to the judges, who, if they be­
have properly, will be secure in their places for life, it may well 
happen, especially in the early stages of the Government that a 
stipend, which would be very sufficient at their first appointment, 
would become too small in the progress of their service." 

No doubt as to the constitutionality of an increase of judicial 
salaries, even in the cases of judges then in commission, has since 
arisen to vex the halls of Congr·ess or the deliberations of the courts. 
From time to time the salaries of the federal judges have been in­
creased and the increase has been shared without objection or con­
scientious reluctance on the part of the judges in commission, the 
most recent act of Congress being that of 12th of February, 1903. 
Moreover, the correspondence, both public and private of justices of 
the Supreme Court of the United States, notably Chief Justice Mar­
shall, 1\fr. Justice Story, Mr. Justice ·William Johnson and Mr. Jus­
tice Strong, display an entire freedom from doubt or objection on 
the part of the judges to accept an increase of salary. 

So much, then, for the aspect of the question arising under the 
Constitution of the United States. I come now to the Constitution 
of Pennsylvania, passing over the Constitution of 1776, which was 
silent on the point. Among the members of the Pennsylvania Con­
vention of 1790 were James ·wilson, a signer of the Declaration of 
Independence, one of the framers of the Constitution of the United 
States, and an associate justice of the Supreme Court of the United 
States; William Lewis, a leader of the old bar of Philadelphia, of 
whom Horace Binney has written graphically; Thomas McKean, 
chief justice and later Governor of P ennsylvania; Thomas Mifflin, 
President of the Continental Congress, a member of the Federal 
Convention and subsequently Governor of Penns.ylvania; Alexan­
der Addison, a president .judge in the western part of Pennsylvania, 
and the author of Addison's Reports; Albert Gallatin, subsequently 
Secretary of the 'freasury; and Timothy Pickering, formerly of Mas­
sachusetts and subsequently Postmaster General and Secretary of 
State. These eminent men had before them as a model the Consti­
tution of the United States. 

The views of Wilson and McKean as expressed in the ratifying 
COI).vention have been already quoted. 

On the 9th of December, 1789, there was r eported from the Com­
mittee of the Whole a resolution in the following forni: "That the ju­
dicial Department of the Constitution of this Commonwealth should 
be altered and amended so that the judges of the Supreme Court 
should hold their commissions during good behaYior, and be inde­
pendent a~ t9 t4eir salaries, subject, however, to such restrictions 
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as may hereafter be thought proper." The foregoing resolution 
was adopted and a committee of nine appointed to report a draft of 
a proposed Constitution, to which committee the resolution, as above 
quoted, was referred. That committee consisted, among others, 
of ~ffilli am Findley, Cien. Edward Hand, }fr. Justice James "'ilson, 
Hen. Inine, 'Yilliam Le,vis, Thomas Ross and )dexander Addison. 
They reported as follows: 

"The Chancellor of the Commonwealth, the judges of the Supreme 
Court and the common plea:-; judges shall be commissioned and hold 
thei1· offices during good behaYinr. and shall, at stated times, receive 
for their seniees a com1wnsation, which shall not be diminished dur­
ing their continuance in office." This wm; amended in the Committee 
of th(' \\"lwle to read: " The judg-es of the Supreme Comt and the 
presidents of the senral courts of common pleas shall, at stated 
times, recein~ for their senie('s an all.equate compensation, which 
shall not be diminish ed during their continuance in office." On a mo­
tion of William Lewis, seconded by Thomas Ross, this was further 
amended by the addition of the words "but they shall hold no other 
office of pm fit in this Commonwealth," and upon final consideration 
on motion of ~fr. Sitgreaves, seconded by Thomas }frKl>an. it 'Yas 
adopted in the following form: "The judges of the Supreme Court 
and the presidents of th(' several courts of common pleas shall, at 
stated times, t·L·el'iYe for their servicl?s an adequate compensation to 
be fixed by la,Y, which shall not be diminished during their con­
tinuance in office; but they shall receive no fees or perquisites of 
office, nor hold any other office of profit under this Commonwealth." 

(Minutes of the convention of 178D and 17!JO, pp. 1-±D, ~O~. ~36.) 
In this precise form it became the second section of article Y of 

the Constitution of 1790, and re-appeai·ed in the same form in the 
amended Constitution of 1 :-::38. (('ha rte rs and Constitutions, b.'- Ben: 
Perl ey Poore, Part II, pp. 13G~ and 1561.) Placing the language of 
th€ Constitution of the Cnit-ecl States and the Constitution of Penn­
sylvania of 1790 and 1:->:tF-: side by side, it \Yill hl' obsened that they 
are iclenfo·al in thefr proYi:-;ions, with the exception that in the Con­
stitution of Pennsylnrnia there is introduced the following phrase 
"an ad·equate compensation to be fixed l>y lmv," and the prohibition 
''tl1<~y shall r1· eei\-e no ftTS or pe1·quisites of oflkv nor hold a11y otlll'r 
office of p1·ofit under tlw ( 'ommonweaHh." •·rt 1-.1m1ot escape ohserva-· 
tion,'' as wm: sa id l>y '.\[r . JuK1ict• Rog-p1·s in H1P CHKP of Common­
wealth v. l\iann (5 \\'at1K & t-4 1"1·gi>:mt, ±o:n. "that thpn• is an increased 
anxiety rnanif1•Sll' cl Ly tlil~ < 'ons!ituhor. of 1'1•1rns~· ln111ia to svem·e tlte­
ind1,pPnd1"nee of the j1Hliei<11·y l>y an injn1tdio11 that there should be 
an adeqna11· 1·ompe11sation f'ot· their ,_,.,·yiees. In this 1·1•:-;1>1·ct the C'on­
Ktitution of l'ennsylrn11in is an in1p1·0 1·pm0nt" on its great model. 
* ~- ·x·Tlie ft·nrncrs of lllP Cu11Klitntion of P1·1111sylvania did not order 
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simply a permanent salary, but directed an adequate salary to be 
provided, thereby securing, as far as human laws could do, the 
independence of the judiciary." 

1.'he thought expressed by the word "adequate" was first sug­
gested, as has been seen, by Alexander Hamilton in his speech to 
the F ederal Convention. It was not introduced into the Constitu­
tion of the United States, but it lodged in the minds of the members 
of the PennsylYania Convention of 1790, and appeared, as has been 
shown, in the course of the debate and successive amendments of 
the judiciary article as presented to that body. I shall not stop at 
the present point to discuss the meaning or the force and effect of 
the word "adequate ." That belongs to a subsequent part of this 
opinion, my purpose at the present time being to exhibit the exact 
historical and legal truth with regard to the attitude of great 
jurists, sta tesrnen, and lawyers, in re la ti on to an increase of judicial 
salary. 

'fhat the idea of an increase was legally unobj ectionable to the 
jurists of Pennsylvania of the period prior to the Constitution of 
1873, is manifest from the opinion of Mr. Justice Rogers in Common­
wealth VS. Ma nn, 5 vVatts & Sergeant, 4·03, in which, after quoting 
the provision of the Constitution of 1790, and the amended Constitu­
tion of 1838, he asks: "Now what is meant by an adequate compen­
sation to be fixed by law? No other interpretation can be given to 
it than that the compensation is to depend upon some future legis­
lative enactment. The Legislature are to det ermine, under the.ir 
constitutional responsibility, from time to time, what constitutes an 
adequate compensation; but when the compensation is fixed, al­
though it may be increased, they are expressly prohibited from de­
creasing it during the continuance in office. .-' •. nd the reasons for 
this distinction, and they a re most satisfactory, are these : th e flu c­
tations in the Yalue of money, the s tate of society, render a fixed 
rate of compensation in the constit ution inadmissible. What might 
be extravagant to-day might in half a century become penurious and 
inadequate. It was, therefore neces-sary to leave it to the discretion 
of the Legislature to yary its provisions in conformity to the varia­
tions in circumstances; yet under such circumstances as to put it out 
of the power of that body to change the condition of the individual 
for the worse." 

Here, then, was an expression of views precisely similar to those 
of Franklin, Morris and Hamilton in the F ederal Convention, of Wil­
son and McKean in the ra tifying Convention, and of Hamilton in 
the Federalist, both as to the legal and economic aspect s of the ques­
tion. 

The Legislature of P ennsylvania acted upon this theory, for by the 
acts of 13th of A.pril, 1791 ; 4th of A.pril, 1796; 28th March, 1814 ; 19th 
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of July, 1839; 13th l\lay, 1856; 20th May, 1857; and later, up to 1872, 
by annual appropriations, judicial salaries were gradually increased. 
It is manifest from this historic review covering the Constitution of 
Pennsylvania from 1790 up to 1873, that there was nothing either 
in the Constitution itself, or in the Yiew taken of it by the Legis­
lature or the coui·ts, which forbade an increase of judicial salary, 
eYen in its re1ation to jud2;es then in commission. On the contrary, 
the right to that increase, and the legality of that right became 
firmly established. 

I proceed now to the consideration of the second difficulty indi­
cated at the outset of this opinion, based upon the thought that a 
judge, in accepting a term with a definite salary attached to it at 
the time, enters into a contractual engagement with the State that 
he will serve out his term without an increase of salary. This 
thought has recently been expressed in an article appearing in the 
columns of The Legal Intelligencer of July 2±, 1903. It also finds 
expression in an opinion of Attorney General Lear, under date of 
July 30, 1878, appearing upon pages 354 and 360 of the publication 
entitled "Pennsylvania. Report of the Attorney General, 1875 and 
1876." The thought is expressed in the following language: "When 
the Legislature shall so fix the adequate compensation prior to the 
election of any judge, so that he may enter upon bis duties with a 
knowledge of what he is to receiYe, "-ithout reference to the com­
pensation of his predecessor, he makes a contract with the State to 
perform the services required by the duties of his office for the com­
pensation which the State has proposed, and which he accepts when 
he assumes the position.' In the article appearing in The Legal In­
telligencer, the thought appears in this form: "Judges, when accept­
ing office, not only know the salary attached thereto, but they must 
be presumed to haye accepted the office at the salary fixed by law, 
and for the term fixed by the Constitution. In other words, they 
take the office curn onere.~' 

In neither of these expressions of opinion is there any discussion 
of the matter nor any Pxaminatlon of the subj ect in the light of ju­
dicial decisions. The Yiew is permitted to rest upon a mere ?p,qe 
dixit of the \Hiter. The question was not inYolved, even upon his 
own statement of the facts, in the opinion of ,\ttorney General Lear, 
and what be said must be viev;red as obiter dictiirn. As to the article 
in The Legal Intelligencer, which is lenrned and able, tbere is no 
official weight to be attached to the utterance. Let me examine, 
then, the matter in the light of judicial opinions which were en­
tirely ignored by both of tlwse gentlemen. 

In the cast• of Commonwealth YS. Bacon (6 Sergeant & Rawle, 322), 
l\lr. Justice Duncan, examining an objPction made on the part of the 
mayor of the city of Philadelphia to the action of city councils in 
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passing an ordinance reducing his salary after the commencement 
of his term of service, pointed out that the contention was en­
deavored to be supported on the principle of contract, and, after a 
full examination of the subject, he used these words: "These ser­
vices rendered by public officers do not, in this particular, partake 
of the nature of contracts, nor have they the remotest affinity 
thereto." He also asserted that it was apparent that the compen­
sation of the judges was a matter of constitutional provision and 
did not rest upon the theory of contract. The same view was ex­
pressed by the Supreme Court, in a per curiam opinion, in the case 
of Barker v. The City of Pittsburg (4 Pa. St. 49), in these words: 
"That there is no contract, express or implied, for the permanence 
of a salary, is shown by the constitutional provision for the perma­
nency of the salal'ies of the Governor and judges, as exceptions. 
That there is a strong moral obligation, independent of constitu­
tional provisions, is not to be disputed; but a moral obligation, how­
ever sacred, is not ground for the enforcement of it as a legal right, 
with which alone we have power to deal." The next consideration 
of the matter, in order of date, is to be found in the case of Com­
monwealth vs. Mann (5 ·watts & Sergeant, page 418), where Mr. 
Justice Rogers says: "If the salaries of judges and their title to 
office could be put on the ground of contract, then a most grievous 
wrong has been done to them by the people by the reduction of the 
tenure during good behavior, and a tenure for a term of years. The 
point that it is a contract, or partakes of a contract, will not bear the 
test of examination. Moral obligations on this head are nothing 
to the purpose. °'Ye deal with legal rights." These authorities were 
reviewed and confirmed by the Supreme Court in McCormick vs. 
Fayette County (150 P. S., page 192), in which Mr. Justice Heydrick 
said: "Under the former Constitution it was held that the annexa­
tion of emoluments to an office was not in the nature of a contract, 
and w~s protected as well by the bill of rights as by the Federal 
Constitution, but that the Legislature might duly diminish the sala­
ries of all public officers except the Goveriior and judges, which 
were specially protected." 

The Supreme Court of the United States, in passing upon a pre­
cisely similar question, carried up from the State of Pennsylvania 
and arising under an act of the Pennsylvania Legislature, reached 
the conclusion, in an opinion delivered by Mr. Justice Daniel, that 
there was no contract between the State and office holders within 
the meaning of the Constitution of the United States, which forbade 
a State from passing a law impairing the obligation of a contract. 
After an exhaustive examination of the matter and after a full cita­
tion of authority, in which all of the Pennsylvania cases, were con­
sidered with the exception of the one la!!t ref erred to1 tl:ie CQQrt 

9 
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distinctly approves of the doctrine as hitherto stated, and then 
uses these words: "We have already shown that the appointment 
to and the tenure of an office, created for the public use, and the 
regulation of the salary affixed to such an office, do not fall within the 
meaning of the section of the Constitution relied on by the plain­
tiffs in error; do not come within the import of the term contracts or, 
in other words, the vested private personal rights thereby intended 
to be protected They are functions appropriate to that class of 
powers and obligations by which governments are enabled, and are 
called upon, to foster and promote the general good; functions, 
therefore, which governments cannot be presumed to have sur­
rendered, if indeed they can under any circumstances be justified in 
surrendering them." The learned justice then continued: 

"The precise question before us appears to have been one of fac 
miliar practice in the State of Pennsylvania, so familiar, indeed, and 
so long acquiesced in, as to render its agitation at this time some­
what a subject of surprise; and the reasoning of the Supreme Court 
upon it in the case of the Commonwealth vs. Bacon, 6 Sergeant & 
Rawle, 322, is at once so clear and compendious as to render it well 
worthy of quotation here." In a concurring opinion Mr. Justice Mc­
Lean concisely states that there was no contract which could be im­
paired. (Butler et al. vs. Pennsylvania, 10 Howard, Supreme Court 
of the United States Reps., p. 417.) 

It is beyond the reach of controversy, therefore, that there is no 
substantial basis for the second objection above adverted to. We 
start, then, with a field clear of the difficulties suggested by the two 
thoughts at the opening of this opinion. 

I now come to the provisions of the Constitution of Pennsylvania 
of 1873. Two thoughts, based on irrefutable facts, stand out promi­
nently upon the threshold of the discussion: 1st. That there is noth­
ing, either in Federal or State jurisprudence, which, prior to 1873, 
forbade the increase of the salaries of judges already in office, or 
which attached the slighest degree of ignominy to a judge accept­
ing such increase; and 

2d. That the relation of the judge to the State in the acceptance of 
_his office did not bind him by the terms of a contractual obligation. 

With these undoubted legal facts in view, let us look at the 
language of the present Constitution. The section pertinent to the 
matter under discussion is section 18 of article V, relating to the 
judiciary. It is in these words : "The judges of the Supreme Court 
and the judges of the several courts of common pleas, and all other 
judges required to be learned in the law, shall at stated times receive 
for their services an adequate compensation, which shall be fixed by 
law, and paid by the State. They shall receive no other compensa­
tion, fees or perquisities of office for their services from any source, 
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nor hold any other office of profit under the United States, this State 
or any other State." 'fhis language differs from that of the Consti­
tution of 1790 and of the Constitution of 1838, in the substitution of 
the words "which shall be fixed by law" for the words "to be :fixed by 
law;" in the striking out of the words "which shall not be diminished 
during their continuance in office,'' and further in a modification of 
the prohibition as to the holding of other offices of profit, so as to 
make the prohibition extend to offices of profit "under the United 
States, this State, or any other State." 

I now proceed to trace the history of this constitutional provi­
sion. 

The matter first came before the Convention on the 27th of March, 
1873, in the shape of a report of the Committee on the Judiciary, pre­
sented through Mr. Armstrong, of Lycoming county, its chairman. 
Section 23 of that report read as follows: "The judges of the Supreme 
Court, the judges of the circuit court, and the judges of the several 
courts of common pleas, and all other judges required to be learned 
in the law, shall, at stated times, receive for their services an ade­
quate compensation, to be fixed by law, which shall not be diminished 
during their continuance in office; but they shall receive no fees or 
perquisities of office, nor hold any other office of profit under this 
Commonwealth, nor under the United States or any other State." 
There was also a provision for judicial pensions, which need not be 
considered in this connection. The article, as reported by the com­
mittee, was read for the first time and laid on the table in order to 
be printed. (Constitutional Debates, Vol. 3: pp. 186-190.) At the 
same time._ there was presented a dissenting report by Mr. Kaine, of 
Fayette county, in which, after objecting to certain features not 
pertinent to this discussion, he added: "In addition to the provi­
sion in the present constitution that the salaries of the judges shall 
not be diminished during their continuance in office, I would pro­
vide that their salaries should neither be increased nor diminished 
during their continuance in office." 

Minority reports were also submitted by Mr. Dallas, of Philadel­
phia, by Mr. Broomall, of Delaware, and Mr. vVoodward, delegate-at. 
large. None of these, although they touched on compensation of­
fered any suggestion that the legislature should be restrained from 
increasing the salaries of judges who might be on the bench at the 
·time, but contented themselv·es with the prohibition of perquisites 
and additional compensation. The thought of prohibition against 
an increase rested with Mr. Kaine alone. On the 30th of April, the 
convention being resolved into a Committee of the Whole, Mr. Wood­
ward moved the substitution of his minority report, in which, so 
far as features of prohibition were concerned, it was limited to an 
expression that "said judges shall hold no other office, whether 
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Federal, State, municipal or corporate; nor receive any fees, rewards, 
perquisites, emoluments or travelling expenses whilst holding and 
exercising the office of judge of any of the aforesaid courts." 

On the 13th of May, Mr. Armstrong moved to insert a provision 
fixing in the Constitution itself the exact amount of judicial com­
pensation, declaring that he brought the question up solely for the 
purpose of having the Convention determine whether it was wise to 
fix in the Constitution any minimum salary for judges of the courts, 
or leave the amount of salary entirely to the Legislature. The mat­
ter being associated with the provision for judicial pensio~s, the 
debate went off upon the inadvisability of judicial pensions and of 
having a constitutional provision as to the amount of the salaries, 
as well as upon the matter of perquisites and fees. 

Mr. Purviance, of Butler, then moved to amend by inserting after 
the word "diminished,'' in the first sentence, the words "or in­
creased,'' so that the sentence should read: "receive for their services 
an adequate compensation to be fixed by law, which shall not be 
diminished or increased during their continuance in office." He 
added that if the salaries of judges ought not be diminished they 
ought not be increased. Mr. Corbett suggesting that a provision 
had been made for that in another article, Mr. Purviance replied that 
it would do no harm here, and gave his reasons for thinking that 
the words "or increased" should be added after the word "dimin­
ished." Mr. H. W. Smith, of Berks, suggested that the same thought 
could be better expressed by striking out the words "not be" before 
the word "diminished" and inserting the words "neither be increased 
nor,'' so that the sentence would read "which shall neither be in­
creased nor diminished during their continuance in office." 

A spirited debate sprang up, Messrs. Purviance and Smith contend­
ing stoutly for their amendments, which were opposed by Mr. Arm­
strong, who declared that there had not been a provision at any time 
in the Constitution of Pennsylvania limiting the discretion of the 
Legislature in this regard. He added: "We are making a Constitu­
tion which we hope will last many years. vVe cannot foresee all 
contingencies; we cannot foretell what may happen in all the future 
any more than we could ten or twelve years ago; and yet if such 
a provision bad been in the Constitution twelve years ago, there is 
not a judge in the· State that would have been able to live on bis sal­
ary. There have been no abuses connected with this subject. Judges 
have never received too much salary. I think, on the contrary, the 
error bas been that they have receiYed far less than they should 
have received." Mr. Purviance rdorted that the remedy in that case 
would be to resign and be elected OYer again and come in under 
the increased compensation. To this Mr. Armstrong replied: "Now 
look at such a proposition as that! Judges must resign and submit 
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themselves again to an election, make themselves competitors again 
before the people! Under this Constitution Supreme Court judges 
will not be re-eligible. I think it would be a very unwise proceed­
ing." 

· Mr. Corbett hoped that the committee would vote down the amend­
ment, declaring that it was unnecessary, under the sixteenth (13th) 
section of the article adopted in the report of the committee on legis­
lation. Besides, he was well satisfied that all acts passed by the 
Legislature increasing the salaries of judges for particular years 
were unconstitutional. They had the power to increase them gener­
ally, and he believed that the power was right, but it certainly ·was 
unconstitutional to pass laws allowing increased pay for ' a single 
year, because, by the Constitution as it existed before, they were to 
receive a stated salary. Mr. Armstrong pointed out that the com­
missions of judges expired at irregular times, and that under such 
a system there would be judges of the State receiving different com­
pensation from others doing the same service, and if the amend­
ment were adopted there would be no possible mode of avoiding it. 
After further debate the amendment was rejected . 

. I pause here to note, first, a difference of opinion among the mem­
bers up,on the floor as to the wisdom of inserting a provision · in the 
judiciary article of the Constitut.ion forbidding an increase of salary, 
and second, an opinion expressed by one member that the matter 
had already been provided for in the article relating to legislation, 
a view which does not appear, so far as the debates reveal, to have 
received careful consideration. The important fact remains, that in 
the shaping of the judiciary article the proposition to forbid an in­
crease was voted down by the convention. (Debates, Vol. IV, 
page 266.) 

The matter again rose on the 1st of July. There was much debate 
upon matters not pertinent to this opinion until Mr. Smith moved to 
amend by striking out the words "at stated times" and striking out 
the words "not be," and inserting the words "neither be increased 
nor," so that the sentence should read as follows: "The judges 
required to be learned in the law shall receive for their services an 
adequate compensation, which shall be fixed by law and paid by the 
State, which shall neither be increased nor diminished during their 
continuance in office." After a long argument, he closed by saying: 
"Now strike out those words. Frame it that they shall receive an 
adequate compensation to be fixed by law, 'Yhich shall neither be 
increased nor diminished during their continuance in office. That 
will avoid this difficulty. Judges should be well paid, I admit, but 
they must not be overpaid; they must submit like others." 

The yeas and nays were then called for. The President, in asking 
whether the call was seconded by ten members, was interrupted by 
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Mr. Ewing with the suggestion that perhaps tbe yeas and nays would 
not be called for, vdwn be called attention to section 15 (13) of the 
article on legislation, which provided for these and all other officers: 
"Ko law shall extend the t erm of any public officer or increase or di­
minish bis salary or emoluments after bis election or appointment." 
That covered the case of all officers. Mr. Smith replied that he was 
aware of that, but asked "Why not pass the section as it is?" He 
r.alled for the yeas and nays. The call was duly seconded by ten 
gentlemen rising, and the yeas and nays were then ordered. Mr. 
Armstrong der.lared: "The judgment of the convention was that 
it would not be wise to deprive th e Legislature of the right to in­
crease the salary of judges whose term is twenty-one years when 
we cannot foresee the exigencies which may make such an increase 
a necessity. As to the other salaries for judges for shorter terms, 
it is within the power of the Legislature to change them more 
freq uently, and it is appropriately left there, and with that view 
1 voted for the legislative provision. But as applied to the judges 
with such long terms as those of the Supreme Court, I think it is 
better not to depriYe the Legislature of the opportunity to increase 
tbe salaries, if they should deem it wise to do so." 

After further debate, in which ~fr. Kaine participated, the yeas 
and nays were called and the amendment was rej ec ted by a vote 
of 51 to 21. (Debates, Vol. VI, page 314.) 

Thus for the second time the convention refused to amend the 
judiciary article by prohibiting an increase of the compensation 
of the judges. It is true tha t Messrs. Corbett, Ewing and Smith 
had expressed the view that the matter was covered by the article 
on legislation, a view combatted by Mr. Armstrong; but Mr. Smith 
was not willing to trust to this, and had insisted on a yea and nay 
Yote on his amendment. The fact remains that the amendment was 
lost. On the 29th of September the committee on revision and 
adjustment reported the article on the judiciary, and it was laid 
upon the table. A fuller view of the situation thus reached may be 
obtained by considering what took place in regard to the section 
on legis lation. ~fr . Calvin moved on October 2d to go into commit­
tee of the whole for the purpose of amending section 15 (13) by add­
ing t hese words "except judges whose salaries may be increased." 
H e urged strongly that under the existing constitution there was a 
provision that the salaries or compensation of judges shall be fixed 
by law, and shall not be diminished during their continuance in 
offi ce. This was inserted in the eighteenth section of the judiciary 
article as it had passed second reading. By the practice under the 
old Constitution, the salaries of the judges had been increased from 
time to time as the exigencies of the times required. The general 
principle was correct that during the continuance in office of any 



No. 21. OPINIONS OF THE ATTORNEY GENERAL. 127 

incumbent his salary ought not to be increased, but an exception 
ought to be made in the case of judges. 

Mr. Armstrong said he had noted that the provisions in the eigh­
teenth section of the article on the judiciary provided that the 
salaries of the judges should not be diminished, and at the same 
time did not prevent them from being increased. He said further: 
"It is to be remembered that the convention considered this matter 
at that time very fully, and after very full debate concluded to leave 
the matter as to judges in the condition in which it stood in the 
eighteenth section. The term of the judges is so long that you 
cannot reasonably anticipate the exigencies which may require an 
increase of salary. As to offices of shorter continuance, they may 
be reasonably anticipated, and therefore the fifteenth section of the 
article on legislation would seem to be right as to them, but the 
exception suggested by the delegate from Blair harmonized the 
article on the judiciary with the article now under consideration, 
and I trust the amendment will be agreed to." 

After debate the amendment was rejected. (Deba~es, Vol. VII, 
pp. 417, 419, 420.) 

On October 3d the article on the judiciary was read a third time 
and consideration by the convention was resumed on October 6th. 
Mr. Calvin moved to go into committee of the whole for the purpose 
of amending the eighteenth section by inserting in the fifth line, 
after the words "in office" the words "but which may be increased." 
His attention being called to the fact that the words "in office" were 
not there, he stated that the purpose of bis amendment was to 
leave the power to the Legislature to increase the salaries of the 
judges. His attention being called to the fact that the words 
"and which should not be diminished during their continuance in 

, office'' bad been stricken out, be withdrew bis amendment as he 
saw that it would not be congruous. (Debates, Vol. VII, p. 527.) 
On the 7th of October an attempt was made to provide by the 
Constitution that the salaries of the judges should not fall below 
what was then paid them. The effort did not prevail, but was sub­
sequently provided for in the seventeenth section of the schedule. 
On the 8th, Mr. Armstrong moved to go into committee of , the 
whole to amend the eighteenth section by adding after the word 
"State" the words "and which may be increased." A debate sprang 
up, in which it was pointed out that there might be inequalities 
in the amount of compensation received by judges, and that it 
would not promote the harmony of the system or the harmonious 
relation of the judges of the courts that one should be receiving 
more compensation than another for discharging precisely the same 
duties. The debate was participated in by Messrs. Armstrong, 
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Puniance, B1·oomall and Buckalew. Upon a vote, the motion to 
amend was not agreed to. 

On October 9th Mr. J. W. F. White moved as a substitute for the 
eighteenth section of the judidary article, as adopted by the con­
vention, a provision in precisely the terms of the then existing Con­
stitution of the State. Had this been adopted it would have been 
a re-enactment of the constitutional provision of 1790 and the 
amended Constitution of. 1838. 

The final act took place on the 9th of October when the conven· 
tion refused to depart from the position already reached, and re­
fused to reinsert as an amendment the old provision of the Con· 
stitution of 1790, and the matter was left in the shape which had 
been reached on October 3d, when, on the motion of 31r. Brodhead, 
the section had l>~en amended by striking out the prohibition of 
diminution of judicial compensation. The result was :finally ex­
pressed as follows: (Article V, section 18.) "The judges of the 
Supreme Court and the judges of the several courts of common 
pleas, and all other judges required to be learned in the law, 
shall at stated times receiYe for their services an adequate com­
pensation, which shall be fixed by law and paid by the State. They 
shall receive no other compensation, fees or perquisites of office 
for their sen-ice from any source, nor hold any other office of profit 
under the United States, this State or any other State." 

This brought the matter to the shape exhibited by the Constitu­
tion of 1790 and the amended Copstitution of 1838, with the excep­
tion that the >Yords "to be fixed by law" ;;-ere altered so as to read 
"shall be fixed by law," and the striking out of the prohibition con­
tained in the Constitution of 1790 against a diminution of salary 
during continuance in office. 

The question, therefore, fairly arises: Does this constitutional 
provision prohibit an increase of judicial salaries, and is such prohi­
bition operative against judges holding commissions at the time 
that the act of 14th of April, 1903, takes effect? The answer, if it 
v.·ere to rest alone upon the language of the article relating to the 
judiciary, would be free from doubt. There is no prohibition, either 
exp,ressed or implied, against an increase of salary. There is an 
elimination from the article of a provision against a diminution 
of salary. But the elimination of the latter clause is not tantamount 
to the prohibition of an incrPnst>, and the further question, there­
fore, arises whether s<>ction 18 of article V, is controlled by section 
13 of article III, that section reading as follows: "No law shall 
extend the term of any public officer, or increase or diminish bis 
salary or emoluments after his election or appointment." 

No reliance can be placed, for the interpretation of these sec­
tions, upon the opinion of the members of the convention, because 
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of the conflict of view among them; some, who were opposed to 
any increase of judicial salaries, relying upon section 13 of article 
III; and others, also opposed to any increase of salary, fearing to rely 
upon that section, and seeking ineffectually to amend section 18 of 
article V. The friends of an increase of salaries of judges were not 
willing to rely upon the language of section 18 of article V, as it 
stood, but sought to amend section 13 of article III by the insertion 
of an express exception in favor of the judges. The final fact is 
that the convention itself twice refused to amend section 18 of 
article V by the insertion of a prohibition against the increase of 
salaries, and refused also to amend section 13 of article III by the 
insertion of an express exception in favor of the judges. 

I have gone into detail, although barren of result, for the purpose 
of thoroughly considering the question in all its aspects before 
reaching a conclusion. I attach no weight whatever to the state­
ment of the clerk that section 13 of article III covered the subject. 
It is clear that the clerk could not interpret the Constitution or put 
any construction upon it which would be binding. The true rule 
of interpretation is given by the Supreme Court in county of Cum­
berland vs. Boyd et al., 113 Pa. St., 57: "In giving construction to 
a statute we cannot be controlled by the views expressed by a few 
members of the Legislature who expressed verbal opinions on its 
passage. Those opinions may or may not have been entertained by 
the more than hundred members who gave no such expression. The 
declarations of some, and the assumed acquiescence of others therein, 
cannot he adopted as a true interpretation of the statute." 

The question is reduced to this simple proposition: Is the prohi­
bition against the increase of the salary or emoluments of "any 
public officer" after his election or appointment, as enacted in the 
thirteenth section of article III, to control section 18 of article V 
relating to the judiciary, which contains no provision against such 
increase? 

A proper consideration involves a careful examination in the first 
place, of the meaning of the constitutional language, as used in sec­
tion 18, article V, relating to the judiciary. After that meaning 
hrrs been determined, the question will remain whether that mean­
ing is to be overcome or controlled by the language employed in 
~•r-ction 13 of article III relating to legislation. 

It has been established by the historical discussion that up 
to the time of the meeting of the convention of 1873, under the Con­
stitution of the United States and the then existing Constitution of 
Pennsylvania, there was no prohibition against the increase of judi­
cial salaries, and there was no legal or historical ground for sup­
poE>ing in either case that such an increase was. forbidden either by 
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the language or spirit of either Constitution. On the contrary, the 
views of the federal convention, followed for more than seventy-five 
years by the unbroken practice of Congress in increasing judicial 
:;,nlaries, were reproduced under the Constitution of 1790, and the 
amended Constitution of 1838, of the State of Pennsylvania, as inter­
preted by the Supreme Court in Commonwealth ex rel. v. Mann, 
5 Watts & Sergeant, 403. The uniform and positive construction 
l<as always been in favor of an increase of judicial salaries. Thi:! 
was foliowed by the action of the Legislature in numerous changeB 
in the amounts of the salaries paid to the judges, until, during the 
decade immediately preceding the Pennsylvania Constitutional Con­
' ention of 1873, the Legislature fell into the habit of passing annual 
acts of appropriation in regard to judicial salaries, instead of the 
passage of a general law upon the subject. This phase of the matter 
explains much of what was expressed in the debates, but it does not 
touch or alter the fact that., after all that was said and done, the 
convention of 1873 finally adopted a constitutional provision ex­
pressed in substantially the same terms as the old constitutional 
provision of 1790 and the amended Constitution of 1838, with the 
single exception of striking out the clause against a diminution of 
salary. 

I cannot attach importance, after reflection, to the change of the 
words "to be fixed" to the words "shall be fixed." Both clearly 
relate to some future legislative action. I address myself, there­
fore, to a consideration of the nature and meaning of section 18 of 
article V of the present Constii:ution. The language is mandatory. 
In precise terms the Legislature is enjoined that the judges "shall 
at stated times receive for their services an adequate compensation, 
which shall be fixed by law and paid by the State." The meaning 
of these words is not open to doubt. Mr. Justice Rogers, in Com­
monwealth ex rel. v. Mann, 3 W. & S., 403, pertinently asks: "Why 
use the words in the future tense, if subsequent legislative action 
were not intended? The judges were then in the enjoyment of a 
salary fixed, and there was no necessity for the use of such language 
as existed in the Constitution of 1790, where they had not been 
fixed and where the officers themselves were afterwards to be ap­
pointed under the Constitution. That this is the light in which the 
Legislature viewed it, there is no reason to doubt, for we find them 
Fit the next session carrying into effect the pleflge made by the mem­
bt rs of the convention and by the people in their sovereign capacity 
by the increase of salary which is now 1he subject of controversy. 
lu this respect they followed in the footsteps of the Legislature, 
which assembled after the adoption of the Constitution of 1790, who, 
on the 13th of April, 1790, in pursuance of the constitutional provi­
sion, fixed the salary at five hundred pounds, which, on the 4th of 
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April, 1796, was increased to the sum of sixteen hundred pounds 
per ann!lm." He might have added "which was again increased by 
the act of 19th of April, 1839,'' and, had he lived, he would have 
8een the same principle exhibited in the acts passed so frequently 
i;ince. 

Convinced, therefore, ·that the words "shall be fixed by law" fairly 
mean future legislative action, and convinced also that the phrase 
":>hall at stated times receive for their services an adequate com­
vem;ation," means that the power is a continuing one, not exhausted 
or eapable of exhaustion by a single legislative act, I proceed to a 
rnnr::ideration of the meaning of the word "adequate" as contained 
in lhr: Constitution. Mr. Justice Rogers asks: "Now what is meant 
by an adequate compensation to be fixed by law? No other inter­
prPtation can be given to it than that the compensation is to depend 
upon some future legislative enactment. The Legislature are to de­
termi1Je, under their constitutional responsibility, from time to time, 
(the italics are mine) what constitutes an adequate compensation 
* ~- ~- and the reasons for this distinction, and they are most satis­
factory, are these: the fluctuations in the value of money, the state 
of society, render a fixed rate of compensation in the Constitution 
inadmissible. What might be extravagant today might, 'in half a 
centmy, become penurious and inadequate. It was, therefore, neces­
sary to leave it to the discretion of the Legislature to vary its provi­
sions in conformity to the variations in circumstances; yet under 
such circumstances as to put it out of the power of that body to 
change the condition of the individual for the worse." 

These. are precisely the reasons which were mged by Dr. Franklin, 
Gouverneur Morris and Charles Cotesworth Pinckney in the federal 
convention as against the views of .Madison and George Mason. A 
fortiori do they apply, when the constitutional clause in question 
is strengthened and emphasized by the express insertion of the 
word "adequate." That the word was important is apparent from 
its introduction into the plan of Mr. Hamilton, and, although he did 
not prevail upon the federal convention in securing Its adoption, 
yet, when it came to the Constitution of Pennsylvania of 1790_. and 
J·ames Wilson, who had been a member of the federal convention, 
was charged as a member of the committee of ninP, to whom the 
resolution on the judiciary had been expressly referred, he inserted 
the word. It appears as a distinct amendment of the resolution as 
originally presented, which, up to that time, had been an exact tran­
script of the language of the Constitution of the United States. 

The word "a.dequate" has a fixed and settled meaning. It is de­
rived primarily from the word adeo, adire, to come to; and, seconda­
rily, from adequito, adequare, to ride up to, to come to meet, to equal­
ize or bring to a level. In a dictionary of synonyms and antonyms 
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by C:. J. Smith, of Christ's Church, Oxford, published in London in 
1881, the word "adequate" is said to mean "equal to in required 
measure or object or purpose ; sufficient; fit; satisfactory; fully com­
pentent; able." The antonym is "unequal, insuffi cient, incompetent, 
inadequate." ViTebster defines "Adequate" as "equal, proportionate 
or correspondent; fully sufficient; commensurate." "Inadequate" as 
"not adequate; unequal to the purpose; insufficient to effect the ob­
ject; unequal, incomplete, defective; as inadequate resources, power, 
ideas, representations and the like." The Century Dictionary de­
fines "adequate'' as "equal to what is required; suitable to the case 
or occasion; fully sufficient; proportionate; as an ad.equate supply 
of food." The antonym is "inadequate; incompetent ; insufficient 
to effect the end desired; inconiplete; disproportionate; defective." 

Here, then, we have a solemn mandate of the organic law of the 
Commonwealth which makes it imperative that the judiciary depart­
ment, one of the great co-ordinate departments of government, whose 
independence is one of the deares t and most precious of our posses­
sions, and which, at all times, it has been the care of the people 
sedulou sly to guard, placed upon a footing of :financial independence 
by a provision which exacts t hat the judges shall at stated times, 
which clearly means at successive times, receive for their services 
an adequate compensation, which shall be fixed by law, that is, by 
statute, and paid by the State. At the same time, and in the same 
clause, they are prohibited from receiving other compensation, fees 
or perquisites of office for their services from any source, and are 
prohibited from holding any other office of profit under the United 
States, this State or any other State. In the light, therefore , of the 
historical facts which have been alluded to, as well as the spirit and 
meaning of the words themselves, there being nothing to be found 
in the decision of any co urt to the contrary, the ques tion arises : 
Can this substantial and emphatic declaration of t he Constitution, 
relating as it does exclusively to the judiciary, and placed by the 
Constitutional ConYention in an article exclusively devoted to the 
judiciary, be controlled, limited, annulled or destroyed in its opera­
tion by another section of another article of the Constitution, found, 
not in a clause relating to the judiciary, but in a clause placed by 
the framers under the head of legislation? 

Section 18 of article Vis a special provision as to the compensation 
of judges, whether they be public offi cers within the meaning of the 
words "public officers" or no t, as used in section 11 of article III and 
section 13 of article III. (Whether they are so included I will con­
sider hereafter.) It ca nnot be contended that they come " ·ithin the 
provision of section eight of article II. It cannot be pretended t ha t 
an increase of judicial sa laries would be pr.obibited as "extra com­
pensation" under section 2 of article III, nor can it be contended 
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that section 13 of article III will prevent an increase 
of judges' salaries for such judges as may be elected or appointed 
after the passage of the act of April 14, 1903. Nor can it be as­
serted that the fi:((ing of the salaries by that act for the judges of 
the State, elected or appointed since its passage, should be held to 
be an abuse of legislative judgment or a mistake in judgment on 
the part of the Legislature and the Governor, because more than 
adequate compensation for the respective judicial services to be 
rendered. Certainly it cannot be said that the salaries given by 
that act are to be held as excessive compensation; if not, then the 
amount of the salaries fixed by the act would come, not only within 
the terms but within the meaning and the spirit of the power of 
the Legislature, under section 18 of article V, to fix adequate com­
pensation, certainly for judges elected or appointed after its passage. 
It is clear, however, that the judges previously in office have, under 
the same provision of the Constitution, an equal right with the 
judges elected after the da~e of the act, to receive "at stated times" 
"an adequate compensation." If, then, the salaries fixed by that 
act be not grossly beyond adequacy for judges elected or appointed 
after its passage, how can it be asserted that they are more than 
adequate for judges elected or appointed before its passage? How 
can it be said that the right of the judges elected before the passage 
of the act to receive such adequate compensation at stated times­
that is, at times to be stated by the Legislature, with the approval 
of the Governor-is unequal to the right of those judges commis­
sioned or elected after the date of the act? Do the words "at stated 
times" refer merely to the times of payment or to the receipt of their 
salaries at different times, which may be at stated times adequate, 
and also at stated times be made adequate if not already so? 

It is a well-known fact that the judges of the common pleas of 
Philadelphia, before the act of 14th of June, 1883 (P. L. 74), received 
the sum of $5,000 annually from the State and the sum of $2,000 
annually from the city of Philadelphia. That act fixed their salary 
at $7,000 per annum to be paid by the State. After a careful exami­
nation of the question it was concluded to be a recognition of the 
inadequacy of $5,000 per annum as a compensation for them, and 
it was held, moreover, to be a suitable recognition of the mandate 
of section 18 of article V that their salaries should be paid by the 
State, and not partly by the State and partly by the city. This 
was a conclusion satisfactory to both bench and bar. It was also 
concluded that the provision of section two of the act of 14th of 
June, 1883, that "such annual salary shall be paid quarterly" was 
not a full enforcement of the provision that they should at stated 
times receive an adequate compensation, and if no provision had 
been made for any but annual payments, that mandate of section 
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18 of article V would still have been observed in that sense as fully 
as by quarterly payments, although not in the same degree and 
perhaps with much inconvenience to the judges. 

This becomes very apparent when it is remembered that the orig­
inal act, organizing the orphans' court, of the 19th of May, 1874 (P. 
L. 206), in section three, provided for the salary of $5,000 a year for 
each judge, and in the subsequent act of June 13, 1883 (P. L. 91), 
equalized their salaries with those of the judges of the common pleas. 
Both acts were within the mandate of section 18 of article V, author­
izing the fixing at stated times, of which stated times that was 
one. The provision of section four of the act of June 41 1883, that 
"No judge of the said courts of common pleas hereafter appointed or 
elected and commissioned shall receive any compensation in addi­
tion to the salary and mileage fixed by this act" was explained to 
refer to official services rendered in their respective judicial dis­
tricts, by the act of May 27, 1897 (P. L. 263). It was concluded that 
it could not be considered as intending to prohibit an increase of 
salary or an increased salary over that provided by that act for the 
judges appointed or elected and commissioned thereafter. 

The question arises under section 18 of article V, taken in con­
nection with the act of April 14, 1903, ho'Y much is the increase? Is 
it mor<~ than enough to make the salaries of judges adequate? Is 
it such legislation as was contemplated under the Constitution of 
1873 '? This is important upon the question of power. It is inter­
esting to observe that, by the seventeenth section of the schedule 
to the Constitution it was provided that the General Assembly "at 
the first session after the. adoption of the Constitution,'' should fix 
and determine the compensation of the judges of the Supreme 
Court and the judges of the several judicial districts of the Com­
monwealth. Much controversy arose in view of the long delay on 
the part of the Legislature whether it could be done later. In 
carrying this proYision of the schedule into effect it was doubted 
whetbET it could be done later. After due consideration of the 
matter it was held that it could be properly done, on the ground, it 
is true, that, although not done at the first session, there had been 
no fixing of the salaries of the Supreme Court judges until the act 
of 8th of June, 1881 (P. L. 56). That act increased the salaries of 
the judges of the Supreme Court after their election, and there 
was no fixing of the salaries of the common pleas judges until the 
act of 4th of June, 1883 (P. L. 74), and that act increased the salaries 
paid the common pleas judges by the State. 

The act of 24th of June, 1895 (P. L. 212), fixed the salary of all 
the judges of the Supreme Court alike at $7,500, and came within 
the power of the Legislature to establish new courts, and, presuma­
bly, the fixing of their salaries came within the power of the Legis-
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lature and the Governor. Section 17 of the schedule had distinctly 
provided that the provisions of section 13 of article III should not 
be deemed inconsistent with it, and recognized thereby a right in 
the Legislature, upon the approval of the Governor, to increase the 
compensation .of the judges after their election or appointment, 
while it expressly forbade the reduction of compensation of any 
law judge in commission, showing conclusively that the framers 
of the Constitution were not only solicitous to increase the compen­
sation of judges, but also that they deemed an increase necessary 
to the adequacy of the compensation of the judiciary of the State. 

The opinions of many eminent lawyers were taken upon the sub­
ject. I have examined them all, and will content myself with a 
reference to those of the late Richard C. McMurtrie, David W. Sel­
lers, William Henry Rawle and George W. Thorne, all of them of 
the most conspicuous ability and two of them at least of the fore­
most reputation. 

In considering the provisions of the seventeenth section of the 
schedule Mr. McMurtrie expressed himself as follows: "The persons 
who then held these offices were continued until their existing terms 
expired. If the class they belonged to is covered by this clause 
(thirteenth section of article III), the persons then holding the office 
of judge are of necessity included. Then what is to be done with 
the seventeenth section of the schedule'! The Legislature are re­
quired to fix and determine the salaries of the then incumbents, and 
at a time, in all probability, when no one person but these incum­
bents would b.e affected by the law. It seems to me absolutely re­
pugnant in the same instrument to probihit a ch.ange of salary and 
.direct it to be determined de novo for the same persons and during 
their existing terms. The eighteenth section of article V distinctly 
recognizes that all the judiciary are to be treated alike in this re­
spect; that is, that there shall be future legislation extending to all 
of the same class or degree and irrespective of the time of their 
election and appointment." 

Mr. Sellers was of opinion: "There is nothing in article V which 
prevents the increase of compensation during the term for which 
a judge may be chosen; nor is the power of the Legislature affected 
as to the increase by section 17 of the schedule. As I entertain the 
view that it is always competent for the Legislature to fix and 
determine the compensation for the judiciary, I hold the act of 
June, 1883, to be entirely valid." 

Mr. Rawle was of opinion that no provision of the act of 19th of 
May, 187 4, precluded the Legislature of 1883 from enacting a statute -
which should fix and determine the salaries of judges of the orphans' 
courts. 
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l\lr. Thorne was of opinion: "That the words of the seventeenth 
section of the schedule annexed to the Constitution, as to the time 
when the Legislature should execute the direction contained in it, 
were directory and not mandatory." He was, therefore, of opinion 
that the judges of the courts, mentioned in the act of 1883, then 
in commission, were clearly entitled to receive the compensation 
provided in that act, viz.: the same salaries "as are paid to the judges 
of the courts of common pleas in the respective counties where such 
separate orphans' courts are established." 

If, then, as was determined by these eminent lawyers, (and their 
views were shared by many more), the power of the Legislature, 
exercised long after the time fixed by the schedule, was not deemed 
lost because of the delay, may it not fairly be contended that the 
delay of the Legislature amounted to a declaration that the salaries 
existing at the time of the adoption of the Constitution were ade­
quate until changed, and that each successive annual appropriation, 
although not in terms an exercise of the power directed to be exer­
cised at a time certain by the schedule, amounted to a continuing 
declaration that the salaries, as then existing, were adequate for the 
time being? If, then, when the Legislature did actually exercise 
their power by fixing salaries in 1881, and again in 1883, would these 
acts exhaust the authority conferred upon the Legislature by the 
eighteenth clause of article V, or would such a declaration of ade­
quacy, made in 1881 and again in 1883, preclude the Legislature from 
again obeying the mandate of the Constitution by readjusting the 
salarie~ and making a new declaration on the subject of adequacy 
in 1903? 

If such a construction were to prevail, then clause 18 of article V, 
is robbed of its chief value; for, if a single exercise of the power 
amounts to its complete exhaustion, then is the constitutional man­
date as to adequacy of salaries to be received at stated times to be 
fixed by the Legislature, completely gone until an amendment of 
the Constitution can be secured. Such a construction would paralyze 
the Legislature in its efforts to obey the constitutional mandate, 
and would deprive the judiciary of that support which, it appears 
to me, was legitimately and fairly intended to be their right under 
clause 18, article V. A constitution must be viewed as a living 
organism and not one which expires upon a single effort to obey 
its provisions, dying like an animal in giving birth to a single off­
spring. It must live and maintain a vigorous existence for the pro­
t ection of the people, and for the support of the departments of the 
government so Jong as the people suffer it to remain without amend­
ment. I cannot conceive of any construction which could properly 
be placed upon the clause and article in question which would view 
H at the present time as a dead pol'tion of the Constitution, incapa­
ble of operation and powerless to protect the judiciary. 
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The thought was well expressed by Mr. Justice Paxson in Wheeler 
vs. 1-'hiladelphia, 77th Pennsylvania State, ·333, when he said: "If 
the Constitution ans.wers this question affirmatively, we are bound 
by it, however much we might question its wisdom. But no such 
construction is to be gathered from its terms, and we will not pre­
sume that the framers of that instrument, or the people who ratified 
it, intended that the machinery of their State government should be 
so bolted and riveted down by the fundamental law as to be unable 
to move and perform its necessary functions." 

Having viewed, then, the provisions of the judiciary article, I turn 
now to a consideration of st·ction 13 of article III of the Constitu­
tion, which, in the judgment of some of the members of the consti­
tutional convention, o·perated as a restraint upon the judiciary ar­
ticle, and which creates the real stumbling block in the minds of 
many at the present date. Candor must admit that there is diffi­
culty in the situation, and that the doubts entertained are honest 
doubts. It was such a doubt that led Governor Beaver, on the 31st 
of May, 1889, to veto a bill entitled "An act to fix the salaries of 
the judges of the courts of this Common wealth," (Veto Messages 
of 1889, page 60.) It was such a doubt, also, which appeared in the 
opinion of my predecessor, Attorney General Lear, expressed on 
the 30th of July, 1878; (Opinions of Attorneys General, published 
under the title of "Pennsylvania Report of the Attorney General, 
1895-1896, page 354"); it is such a doubt which has inspired the 
difference of opinion displayed in various· publications, in the Legal 
Intellengencer and elsewhere, and it is such a doubt which exists in 
the minds of many members of the bar, and, as I am informed, in the 
minds of some of the judges. I have carefully considered all of 
these publications, so far as they have been brought .to my notice, 
and I have endeavored seriously and candidly to weigh them fairly. 

So far as the veto message of Governor Beaver is concerned, I 
observe that, without an historical or legal examination of the 
matter, he contented himself with a simple consideration of the 
literal language of section 13 of article III, and also expressed him­
self upon the effect of the failure of the Legislature to pass a gen­
eral salary law at its first meeting after the adoption of the Consti­
tution. ·while entertaining the highest respect for Governor 
Beaver's message, which is we!! expressed and was. published fear­
lessly, I am not satisfied that it touches the question. It fails to 
examine the meaning, either historically or legally, of the constitu­
tional clauses relating to the judiciary, and fails, therefore, to per­
ceive the real importance and significance of tho·se clauses, their 
immense constitutional value for the welfare and support of the 
judiciary, and their impressive historic surroundings. So far as bis 
doubts as to the effect of the failure of the Legislature to act within 

10 
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the time specified by the schedule is concerned, that doubt has passed 
into history. The subsequent action of the Legislature, and the 
opinions of the learned lawyers which I have quoted, are a sufficient 
answer to the Governor's queries. 

So far as the opinion of Attorney General Lear is concerned, the 
question was not before him, and what he said is undoubtedly obiter 
dictum. 

The " ·ord "fixed" was understood by Mr. Lear to mean "unalter­
able.'' This "·as an opinion which probably be would have rejected, 
bad the question before him at the time compelled precision in this 
respect. The word "fixed" was in the Constitution of 1790 (Art. V, 
Sec. 2), and again in that of 1838 (V, 2); and yet the salaries were 
subject to change under those Constitutions in that they could be 
increased as to judges in office. 

I think that it is undeniable that the word "fixed" bas an historical 
derivation, springing from the act of settlement of 12 & 13 Wm., III. 
Art. III . (7) of that fundamental law is as follows: 

"That after (&c.), judges commissions be made quam­
diu se bene qesserint and their salaries ascertained and 
established." 

These "·ords, "ascertained and established," used in the act of 
settlement, and the word ''fixed,'' used in the Constitutions of Penn­
sylvania, are equivalents. It appears from Foss, in bis Lives of the 
Judges, that before the act of settlement the puisne judges received 
a salary of £1,000 a year, but that "they were entitled to sundry fees 
and perquisites which greatly increased their profits; besides cus· 
tomary presents." 

Judge Rokeb.r carefully recorded bis annual profits from 1689 to 
1698. In the earlier .rear, he received £1,378. In the latter, £1,631. 
In 1691, the profits of bis office were £2,063. See Foss, Volume 
VII, 298. 

These extras I have assumed to be the object of the provision, in 
the act of settlement, that the judges' salaries shall be ascertained 
and established; partly because of the language of the statute and 
partly because, although Foss mentions their salaries again, be 
says no more of the perquisites. See Foss, Vol. VIII, 10 86, 199. 

Th1:: Constitution of Pennsylvania eYidently meant"the same prohi­
bition of extras when it provided that the salaries should be fixed 
by law. This does not ml'an tLat they shall be unalterable. 

Under the act of settlement thl> judicial salaries have often been 
raised. Take the pui"sne judges. Before 1700, they .received as 
salary £1,000. This "·as raised £500 in 1714, 1 Geo. I, (8 Foss 10); 
£500 in 17iJ9, 32 Geo. II, (S Foss, 86); £400 in 19 Geo. III, in 1779 (8 
Foss 199); and, another, twenty years later, £100 additional per 
annum was granted. ibid. 
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So also the salaril's of the Pl'nnsylvania judges were frequently 
raised, notwithstanding the word "fixed" in the older Constitutions. 

Let me now consider exactly what section 13 of article III really 
sa.ys, and let me briefly trace its history so that it may be placed 
side by side with the judiciary article which has already been re­
viewed 

An examination of the debates of the Convention of 1873 discloses 
the fact that, on the 4th of June, when the article on legislation was 
before the Convention, and that which is now section 10, forbidding 
the Legislature from passing any local or special law, was under 
.consideration, particularly that part embodied in clause 22, relat­
ing to the remission of fines, penalties, forfeitures or the refund­
ing of moneys paid into the Treasury, Mr. Harry White arose and 
offered an amendment at this point as an additional paragraph, in 
the following words: "Creating, increasing or diminishing the sala­
ries, perquisities or allowances of public officers during the term 
for which they were elected." 

The amendment was agreed to. This was the origin of the sec­
tion. Judge White observed what be termed an important omission 
immediately in connection with the section relating to fines, penal­
ties and forfeitures. To use his own words: "I desire to offer an 
amendment at this point as an additional paragraph." It would 
seem, then, that the thought which bas now become a separate sec­
tion of article III was vfewed as an additional protection to the pub­
lic treasury, and the location finally given to it, with the sections 
immediately before and after it, constitute a striking confirmation 
of this view. In the course of the formation and elaboration of the 
article the amendment of Judge White was finally detached from 
the section concerning fines and forfeitures, and placed in an order 
which shows its relations. Thus, section 7 forbade special and 
local legislation; section 8 relates to notice of local and special bills; 
section 9 to the signing of bills; section 10 to the officers of the Gen­
eral Assembly; section 11 prohibited extra compensation; section 
12 related to public contracts for suppJi.es; and section 13, being the 
one under consideration, related to the extension of official terms 
and the prohibition of an increase of salaries. Section 14 related 
to revenue bills; section 15 to a ppropria ti on bills; and section 16 to 
the manner of the payment of public moneys out of the treasury. 
Section 17 related to appropriations to charitable and educational 
institutions; and section 18 to limitations upon appropriations. 
1'here is nothing in the history or in the location of this particular 
section which would suggest any relation whatever to the judiciary, 
and nothing could associate it with the judiciary except the views 
expressed by some of the members of. the Convention upon the floor 
while in debate, . which have been previously alluded to in the history 
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of the judiciary article. The exact · language of the section is as 
follows:-

"N o law shall extend the term of any public officer, or 
increase or diminish his salary or emoluments, after his 
election or appointment." 

The basis of the doubt existing in the minds of those who honestly 
believe that the act of 1903 cannot apply to judges then in commis­
sion must, upon final analysis, rest upon the generality of the phrase 
"public officer,'' and the association of the two ideas of increase 
and diminution of salary This is strengthened by the action of the 
Convention in striking out, from the eighte€nth clause of article V, 
the provision ''" hich had theretofore existed against a diminution 
of judicial salary, and has led many to believe that the sole protec­
tion of the judiciary against diminution of salary must necessarily 
be found in section 13 of article III. 

Let me examine this matter. In the first place, it must be re­
marked that, reading the section exactly as it is written, the open­
ing words are as follows: '·No law shall extend the term of any pub­
lic officer." If we stop here it cannot be pretended that such words 
could by any possibility of construction be applied to the judiciary. 
The clause is confessedly a limitation upon legislatiYe power, and 
forbids the extension of the term of a public officer Such a limita­
tion, as applied to the judiciary, "-as wholly unnecessary, and can­
not fairly be construed as relating to the judiciary, because the 
terms of the judges are specifically fixed by the Constitution itself, 
and are not within the power of the Legislature. 

Section 2 of article V specifically fixes the terms of the judges of 
the Supreme Court at twenty-one years, and they shall not again be 
eligible. Section 15 of article V fixes the terms at ten years of all 
judges required to be learned in the law, except the judges of the 
Supreme Court. It is impossible, therefore, to read these words as 
relating to the judges. The doubt springs into existence, however, 
from the consideration of the words whid1 next follow: "No law 
shall extend the term of any public officer, or increase or diminish 
his salary or emoluments after his election or appointment." Such 
a doubt ignores the history of the section in question; ignores the 
character of the limitation of power on the part of the Legislature 
as to officers clearly within the authority of the Legislature in the 
sense of having their terms of office fixed by them, and ignores the 
sections of the article relating to the judiciary, fixing the terms of 
the judges of the courts; and ignores, moreover, the grammatical 
construction " 'bich, by being separated simply by a comma, would 
continue the prohibition as to an increase or diminution of salary or 
emoluments in its relation to ,the term of a public officer whose term 
was otherwise within the power of the Legislature. 
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It must be observed that the prohibition as to increase or di­
minution is of his salary or emoluments after his election or appojnt­
ment, and that use of the possessive pronoun, which is relative in its 
character, must be taken in connection with the preceding words 
"No law shall extend the term of any public officer." Hence the 
word "his" can be fairly read in the sense of "such," and, if so con­
strued, entirely satisfies the requirements for a full interpretation 
of the clause, without forcing it into a conflict with a subsequent, 
substantial and independent provision of the Constitution. 

It is argued that the phrase used is "public officer." That is 
true; but it is not "public officer" without limitation. The preceding 
words qualify the generality of the phrase. The Constitution does 
not say "public officers." It says "No law shall extend the term 
of any public officer." This, taken in connection with the subsequent 
provisions of the Constitution, must necessarily mean such public 
officers whose terms would otherwise be within the power of the 
Legislature to extend, so as to guard against a legislative election 
of an officer or a legislative continuance in office of an officer whose 
term would otherwise expire, thus defeating the will of the people, 
who, having elected an officer for a specific term, should not have 

. . such officer imposed upon them without their consent or possibly 
against their will. • 

It is argued that a judge is a public officer. Undoubtedly he is, 
but the question is whether he is such a public officer as is con­
templated by this section of the ·Constitution. It is easy to quote 
definitions of a public officer, as was done in the learned article ap­
pearing in a recent number of The Legal Intelligencer, and it must 
be conceded that a judge is a public officer within the meaning of 
such definitions. -But these definitions were given without a con­
sideration of the particular clause of the Constitution now under ex­
amination. They are culled from various decisions in many States, 
and from many text books, and cannot be viewed as other than gen­
eral definitions of the subject. Mr. McMurtrie, in the opinion pre­
viously quoted, wrote as follows: "In my opinion, the thirteenth sec­
tion of article III of the Constitution of 1874 does not include the 
judiciary. Doubtless these are in one sense public officers, but to 
include in this clause the judiciary is inconsistent with tb>e rest of 
the instrument." 

Mr. David W. Sellers wrote:-

"! do not hold that the judiciary are within Section 13 
or article III of the Constitution." 

I concur in this Yiew. The principles underlying the interpreta­
tion of a Constitution are based upon the fundamental distinctions 
which exist between the three great departments of the govern-
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ment; the legisla ti1e, the executive and judicial, the powers of the 
government which are supreme being distributed among the depart­
ments in the manner willed by the people as expressed in their · 
fundamental and organic law. All parts of the Constitution must 
be considered of equal authority and binding operation. All parts 
ought so to be understood and construed as not to conflict with one 
another. I cannot conceive that an unequivocal and mandatory pro­
vision, relating exclusively to one of the distributed powers or 
branches of the government, such as the judiciary, is to be over­
come or impaired in its operation or made nugatory by a doubtful 
provision, couched in general terms, but which, when examined~ 
cannot be accepted in a general sense, located in a distinct part of 
the Constitution relating to another distinct branch or distributed 
power-in this case, the Legislature. Certainly it would be a 
strained construction to allow a clause, relating to a mere limitation 
of power on the part of the Legislature, full and ample operation of 
which can be obtained by viewing it in its proper relations, without 
stretching it to an extraordinary extent, to completely annul and 
destroy a constitutional mandate which is laid as a solemn injunc­
tion upon the Legislature, and which the history of our legal insti­
tutions, a review of the decisions of our courts, and the utter­
ances of statesmen, show to be absolutely essential to the proper 
support of the judiciary department. If section 13 of article III is 
to be viewed as a restrictive provision, and a latitudinarian con­
struction would invol1e the result of the annihilation of section 18 
of article V, it ought to be construed with strictness so as to avoid 
so fatal a result, because, unless so confined, it would conflict with 
the unequivocal and mandatory proYision as to the adequacy of ju­
dicial salaries both in letter and spirit, as well as with its manifest 
purpose. It would be difficult to gi1e a ny -ralid reason "·hy over­
whelming supremacy should be given to this portion of the Consti­
tution, when it is clear that such a result would fo llow from such an 
interpretation. If clause 13 of article III ought to prernil against 
clause 18 of article V, why should not clause 18 of article V prevail 
against section 13 of article III? They are both provisions of the 
Constitution, each relating to a different department of the Govern­
ment, of equal validity and soh~mnity . 

This principle was the basis of the decision of the Supreme Court 
in the case of Commonwealth vs. Griest, 196 Pennsylvania State, 
396. Mr. Chief Justice Green expressed himself in behalf of the 
court as follows: 

"Before passing to the question of authority, only one 
more thought needs expression. It is that these two 
Articles of the Constitution are not inconsistent with 
each other, and both may stand and be fully executed 
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without any conflict. One relates to legislation only, 
and the other relates to the establishment of constitu­
tional amendments. Each one contains all the essen­
tials for its complete enforcement without impinging at 
all upon any function of the other. And it follows 
further that, because each of these articles is of equal 
dignity and obligatory force with the other, neither 
can be used to change, alter or overturn the other. It 
is not a tenable proposition, therefore, that because the 
Twenty-sixth Section of the Third Article requires that 
all orders, resolutions and votes of the two Houses 
shall be submitted to' the Governor, the same provision 
shall be thrust into the Eighteenth Article, where it is 
not found and does not belong." 
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Mr. Buckalew, in his work on the Constitution of Pennsylvania 
(page 99), while discussing the meaning of Article III, section VII, 
(division XVII, in a note, announced the following as the proper 
method of interpreting the meaning of Constitutional provisions: 

"We are to seek the meaning of that clause by exam­
ing its history, the avowed objects of those who framed 
it, the changes of form it underwent, its connection with 
other propositions adopted or proposed in convention, as 
well as in a just definition of its terms. Constitutions 
are popular as well as legal instruments, and are to be 
judged in full view of the facts which attend their for­
mation, and with reference to the announced objects of 
those who made them. Especially in considering those 
parts of the Constitution which, like the Seventh Sec­
tion of the Third Article, consist of general propositions 
in very condensed form-consequently without the 
qualifications and explanations which they require­
we are to avoid the mischief of sticking fast in technical 
construction and losing grasp upon the true meaning 
of the matter before us: And we are to remember also, 
that the numerous and stringent provisions of this 
Seventh Section, detracting as they do largely from the 
powers of government, are not to be construed beyond 
their obvious or necessary meaning. Exceptions from 
the general grant of legislative power must be expressed 
with distinctness or be clearly implied. They are not 
to be carried beyond the proper import of the words 
used, nor where they admit of more than one meaning, 
are they to be taken in a sense which shall defeat or im­
pair any power which apparently the convention in­
tended to preserve." 

If, then, we have two distinct provisions of the Constitution in 
conflict with each other, it would seem to be the proper course to so 
harmonize their relations to each other as to avoid that conflict. 
This is a principle familiar to all courts in the interpretation of docu­
ments. It is applied time and time again in the interpretation of 
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statutes, in the interpretation of wills and in the interpretation of 
written contracts. The instrument must be read as a whole, and 
such a construction must be arrived at as will give force and eff€ct 
to each provision, so far as practicable. I cannot see how full and 
extended operation can be given to section 13 of article III without 
causing a conflict with section 18 of article V. I cannot see how the 
mandate of the Constitution in relation to the adequacy of judges' 
salaries can be obeyed if a sweeping and unlimited interpretation 
is to be put upon section 13 of article III. Such a construction 
would inYolYe a repugnancy between the two clauses and make of 
the judiciary article a maimed and lifeless provision. 

Do the words "any public officer" include judges? An affirmative 
answer implies that the words are used in the broadest generic sense 
so as to be equival ent to "a ll public officers,'' of which judges are a 
species. This construction, however, ignores the opening words of 
the section, which must operate as a restriction upon the generality 
of the phrase "any public officer." The first half of the sentence is 
"No law shall extend the term of any public officer:" this is a prohi­
bition against an exercise of Legislative power in cases where, were 
it not for the prohibition, such an extension might be made or at 
least attempted. Clearly so; for in cases where the power to extend 
did not exist, such a prohibition would be unnecessary. It applies 
then to cases where but for the constitutional prohibition, the Leg­
islature might extend or attempt to extend the term. But the Leg­
islature can not fix or extend a judicial term; the term is fL'\:ed in the 
case of each court by the Constitution itself and is beyond Legisla­
tive reach. It will be conceded that the Legislature can not amend 
or change the Constitution, hence, if it passed such an act. it would 
be absolutely null and void . . \ declaration against an act which could 
not be performed " ·ou ld be as idle and needless as an edict that 
all birds shou ld not swim or that dogs should not fly. The powerless­
ness in each case is inherent in the structure and nature of the 
organism. If then the words apply to those cases only which would 
but for the constitutional prohibition, be " ·ithin Legislative power 
they must be read as a limitation of the generality of the words 
"any public officer." Take now the second half of the sentence, ''or 
increase or diminish his salary or emoluments after his election or 
appointment." These words are clearly relative to 1.hose which 
precede and apply only to such officers as are spoken of, namely, 
those officers whose terms, but for the prohibition against extension, 
might have been extended or attempted to be ex'tended. Viewing 
the section as a whole, it dors not prohibit thr extension of a term, 
in the sense of an alteration of a t erm , t>Xcept as to thf' then pres­
ent incumbent. It does not affect the Legislative power to declare 
that after the expiration of existing terms, the terms were in the 



No. 21. OPINIONS OF THE ATTORNEY GENERAL. 145 

future to be either longer or shorter than the then existing terms. 
That would be fairly within the Legislative discretion. Henc1.? it 
must be within the Legislative power. But as Legislative power 
does not cover judicial terms, judicial terms are necessarily ex­
cluded from the section. Besides, the prohibition is against the in­
crease or diminution of salary or "emoluments." This clause can 
not relate to the judiciary. The term "emolument" as here used 
does not apply to them. It was so decided in Apple vs. County of 
Crawford, 105 P. S., 302. It is difficult to see how it could be other­
wise, because in section 18 of article V, as a part of the provision re­
lating to the compensation of judges, it is declared: "They shall re­
ceive no other compensation, fees, or perquisites of office, for their 
services from any source, nor hold any other office of profit under 
the United States, this State, or any other State." Here is an 
ample restriction as to them-at once comprehensive and specific. 
What nee(!. would there be for a second fulmination? 

Again the words "any public officer" do not, as used in the thir­
teenth section of article III, include members of the Legislature. 
Their compensation is regulated by section 8 of article II. Bucka­
lew, in his work on the Constitution, page 36, in discussing that sec­
tion, says: "The last division of the section was necessary to prevent 
the increase of compensation to members by their own votes, pend­
ing their terms of service, because the 13th se_ction of the article 
on legislation does not apply to them. 'l'hey are not 'public officers' 
within the meaning of that section. The question raised and de­
termined in the case of Philadelphia County vs. Sharswood, 7th 
'Vatts & Sergeant, 16, or any similar one, can hardly arise undf'r the 
present Constitution." If, then, the members of the Legislature are 
not embraced within the words "any public officer," because ample 
provision had been made as to them by section 8, article II, why 
should the judiciary be included, ample provision having been made 
as to them by section 18, article V? If the words "any public 
officer'' are not generic in the case of the Legislature, how can they 
become generic in the case of the judiciary? The declaration and 
distribution of powers and the limitations of power as to each of the 
three great departments of the Government have been partitioned 
between three separate articles of the Constitution, upon the theory 
that each article should be so far as possible complete in itself in 
its relation to its appropriate department. The provisions ought 
not to be forced into such antagonism as to destroy the symmetry 
and harmony of the instrument. Had it been intended to embrace 
all officers, it would have been a simple matter to have declared : "no 
public o:OO.cer of any of the three departments of the Government, 
Legislative, Executive, or judicial, of any grade, supreme or subor-
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dinate, shall receive an increase or suffer a diminution of salary dur­
ing the term for which he shall lJave been elected or appointed, and 
no such term shall be extended.'' No such language appears in the 
Constitution, and I can not construe section 13 of article III in that 
sweeping way. It is plain to me that the section must be read 
as a limitation of power in cases where the Legislature would, but 
for the limitation, lJave unlimited authority. It can not apply to 
cases where the Legislature has no authority whatever. No single 
department of the Government except the judiciary, and no officers 
except judicial officers, are protected by a constitutional mandate 
that their salaries shall be adequate. It does not appear to me a 
sufficient answer to suggest that because of a possible casus omissus 
other officers may not be sufficiently protected. It may be that 
county officers and those in like position of defencelessness may be 
driven to take shelter behind it, because there is no other protec­
tion, but I can not ignore the fact that as to members of the judi­
ciary, there are distinct provisions to the protection of which they 
are entitled. It is not r easonable to insist that the judiciary must 
surrender the advantage of a distinct provision in their favor, be­
cause, unless that is done, other officers may be exposed to attack. 
It does not commend itself to me as a practical result to declare that 
the judges must suffer because county officers may suffer; that a 
positive injury must be inflicted because a possible injury may arise; 
that a positive provision must he disregarded because a possible 
danger has not been sufficiently guarded against. This is to press 
the result of a casws omissus, if there be one, to an extreme. Such 
cases, however, are not before me. It will be sufficient to deal with 
them when they arise. 

The syllogism animadYerted upon may be expressed thus: All 
public officers are forbidden from haYing their salaries increased or 
diminished; all judges in commission are public officers; therefore 
all judges in commission are forbidden from having their salaries 
increased or diminished. The Constitution does not s·ay . so. The 
context shows a limitation of the generic use of the words "any pub­
lic officer," and hence the vice of the syllogism lies in its major 
premise. The Constitution does not consist of the thirteenth sec­
tion of article III alone. There are other provisions. It must be 
read as a whole, and reading it, I perceiYe a special mandate that the 
judges shall receive an adeq uate salary, which shall at stated times 
be fixed by the Legislature. This is a mandate. A. mandate can 
not be obeyed if the one issuing the order fells his agent to the 
earth. It is idle to say "do this," and then bind the servant fast, 
so that obedience is impossible. 

I come now to the thought arising from the dread-for it amounts 
to nothing more-of the helplessness of the judiciary against legis-
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would be to anticipate a situation which does not now exist. When 
the Legislature makes such an attempt it will be time enough to deal 
with it. I shall not anticipate the views of one of my remote suc­
cessors. 'J'he judiciary must r ely for its support on the legislative 
performance of constitutional duty to provide an adequate sup­
port. The Legislature has done so, and it has been shown that there 
is not in article V nor in article III of the Constitution any reason 
why the judges should not avail themselves of the benefits of the 
act. 

If it be the mere exercise of power which is terrifying, the reas­
lative assault in the way of a diminution of salaries unless section 
13 of article III be read as applicable to the judiciary. This matter 
also was considered by Mr. McMurtrie. He said: "There seems 
some apprehension that, without calling in aid this clause, there is 
nothing that prevents the Legislature from diminishing salaries 
of the judiciary. It may have been supposed that this was a substi­
tute for that which bas always been deemed a cardinal principle 
since the Revolution of 1688, the independence of the judiciary. If 
it is the only barrier against the danger, it certainly cannot, I think, 
be read as. an inhibition of the increase for the reason I have stated. 
I would rather look to the seventeenth section of the schedule, which 
plainly indicates that there should be secured to the existing in­
cumbents and to all future judges a certainty of compensation. The 
only way to .avoid this absolute contradiction, if we treat the thir­
teenth section of article III as including the judiciary, is to inter­
polate a sentence in substance such as this, after the word 'emolu­
ments:' 'After the same have been fixed and determined for the ju­
diciary by a law or laws hereafter to be enacted, as required by this 
instrument.' And I may here remark that the prohibition against 
the reduction of the then existing salaries of the judges during their 
terms is expressed in the seventeenth section of the schedule. I 
think it a better reading to exclude the thirteenth section from this 
class and look for the great constitutional provision of an inde­
pendent judiciary in the character of the act when adopted pursuant 
to the requirements of the seventeenth section of the schedule." 

A consideration of the matter bas satisfied me that, whether com­
plete and ample protection against the diminution of judicial sala­
ries is to be found in the seventeenth section of the schedule, as Mr. 
McMurtrie thought, or whether it is to be found in the Constitutional 
mandate as to the adequacy of judicial salaries to be fixed at stated 
times by the Legislature, the question before me is not one of di­
minution but of increase. There is no statute before me attempting 
a diminution. I can see no reason why a legal and unobjectionable 
increase, made under a constitutional mandate which does not affect 
the independence of the judges, should be defeated because of the 
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dread tltat tlte independence of the bench mas at some future time be 
undermined bJ a diminution of salary. This is not a proposition 
which commends itself to common sense. It is equivalent to saying 
that judges must now, in the present, be deprived of that which the 
Legislature has declared to be adequate under a mandate to so de­
clare, because of a purely fictitious dread that at some future time 
the Legislature ma:r attempt to deprive them of it, either in whole 
or in part. The judges must remain underpaid now, although of­
fered an adequate salary, because they may be forced hereafter to 
confront a situation arising out of a clearly inadequate salary. This 
suring answer is that the question whether a statute is constitu­
tional or not is always a judicial question, and can be made so with­
out difficulty. Self-defense is not denied to the judiciary. 

The construction I have put upon the act is still further enforced 
by a consideration of the consequences which would follow frow.any 
other interpretation. If the increase of s·alary is not to be received 
by the judges in commission at the time when the act goes into opera­
tion, then inequalities of treatment, amounting to injustice, at once 
arise. The youngest judges, and those least experienced, are to be 
paid the most while the veterans are to receive the .least. The ine­
quality could never be conected " -ithout a constitutional amend­
ment, and there \\·ould be presented, for the first time in the State, 
the sorry spectacle of the members of the judiciary being unevenly 
and unequally paid. It might force to resignation those best fitted 
by learning and experience to sene the public, and those least able 
from age and long absence from the bar to maintain themselves and 
their families. Less than ten per cent. of the judiciary would re­
ceive the benefits of the increase, while more than ninety per cent. 
would be doomed to that which the Legislature, by their declara­
tion of adequacy as to one class have declared to be inadequate as 
to the other. EYen though new judges should come upon the bench 
in the future, they would come at such irregular intervals, extended 
through such a course of years, that it might well happen that the 
Legislature, in the exercise of their constitutional duty to obey the 
mandate of the Constitution as to ·adequacy of salary, would feel 
called upon to make a new declaration on the subject, and the judges 
who now recein the benefit of the increase would find themselves, 
in their age and waning strength, in a position of inequality, enjoy­
ing competency in their youth and a burden of poverty -in their 
feebleness. Thus the evil would continue incapable of correction 
until the Constitution could be amended. 

These results haw been described by som(! as grotesque. They 
would be so, did they not invohe a pitiable condition, incapable of 
correction, ·and one \\·hich should not be tolerated, because of the 
injustic:e which it would pl'oduce. Moreover, it comes in conflict 
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with section 26 of article V of the Constitution, which provides that 
"All laws relating to courts shall be general and of uniform opera­
tion." Upon this point Mr. McMurtrie is clear. He wrote: "The 
eighteenth section of article V distinctly recognizes that all the ju­
diciary are to be treated alike in this respect; that is, that there 
shall be future legislation extending to all of the same class or de­
gree and irrespective of the time of their election. Section 26 is 
still more emphatic in compelling the legislation respecting the 
courts to be general and uniform." 

Unless such uniformity of operation can be secured, it would be 
impossible at any time to carry out the provisions of section 18 and 
the provisions of section 26 of article V, for at no time could the 
Legislature pass an act which would include all the judges. The 
sections, therefore, would become so largely inoperative and nuga­
tory. as to amount to a practical annihilation of both. 

The rule of construction in regard to the constitutionality of 
acts of the Legislature is well settled by the decisions of the Su· 
preme Court. In the case of Craig vs. The First Presbyterian 
Church, 88 P. S., 46, it was said: '"All the presumptions are in favor 
of the constitutionality of an act of Assembly. It comes to us 
with the seal of approval of two of the co-ordinate departments of 
the government. To doubt is to decide in favor of its constitu­
tionality. It is only in a clear case that we are justified in declar­
ing an act to be unconstitutional." In the case of Commonwealth 
ex rel. Wolfe vs. Butler-, 99 P. S., 540, Chief Justice Sharswood, in 
delivering the opinion of the court, said: "To justify a court in pro­
nouncing an act of the Legislature unconstitutional and void, either 
in whole or in part, it must be able to vouch some exception or pro­
hibition clearly expressed or necessarily implied. 'I'o doubt is to 
be resolved in favor of the constitutionality of the act." In the 
recent case of Sugar Notch Borough 192 P. S., 355, Mr. Justice Mit­
chell, now the Chief Justice, said: "It must not be lost sight of that 
the attitude of courts is not one of hostility to acts whose constitu­
tionality is attacked. On the contrary, all the presumptions are 
in their favo·r, and courts are not to be astute in finding or sustain­
ing objections." 

It follows as a necessary consequence of this principle that to 
successfully assail the constitutionality of the act of 14th of April , 
1903, it must be established clearly that it is in conflict with some 
provision of the Constitution. If the question is doubtful the act 
must be sustained. The independence of the judiciary is a sacred 
thing not to be dealt with lightly, but ,~;e must not sacrifice its real 
independence or prostrate it as a separate ·and co-ordinate depart­
ment of the government by resorting to a construction which, in 
my judgment, involves the serious conflict which I have endeavored 
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to point out, and which can be avoided by placing upon its various 
parts the construction which I have endeavored to express. 

I instruct you to issue warrants upon the State Treasurer for 
the monthly proportions of the salaries as fixed by the act of April 
14, 1903, and to do this in the case of all the judges, irrespective of 
the dates of their commissions. A doubt has been suggested as to 
the judges of the courts created after the date of the Constitution­
such as the Superior Court and addition-al courts of common pleas. 
I perceive no merit in the suggestion. The first section of article 
V gave the General Assembly power to establish courts from time 
to time. The judges of the courts so established are required to be 
learned in the law, and section 15 of article V fixes the terms of such 
judges at a period of ten years. They are all outside of the prohi­
bition of section 13 of article III. 

The conclusion which I have reached renders it unnecessary for 
me to consider 1'·hether the provisions as to monthly payments and 
salary for extra services rendered can be regarded as effective. In 
my judgment, the whole act is operative and should be obeyed. 

Very respectfully yours, 
HAMPTON L. CARSON, 

Attorney General. 

FOREST FIRES ON LAND OWNED BY 'J'HE STATE-COST OF EXTIN­
GUlSHMENT-ACT OF MARCH 3, 1897. 

Under the act of March 3, 1897, P. L. 9, providing for the extinguishment of 
forest fires and the payment of the costs thereof, each county must pay one­
half of the latter, irrespective of "·ho may be the owner of the land upon which 
the fires occur. It follows that when a fire occurs upon land owned by the State, 
the latter is liab le only for one-half the cos t of ex tinguishment of the said fire, 
and not ·for all. 

Office of the .-\.. ttorney General, 
Harrisburg, Pa., February 3, 1904. 

Hon. E. B. Hardenbergh, Auditor General: 

Sir: I have before me your letter of recent date, in which you state 
that a question has been raised in yom Department by the county 
commissioners of Potter county relative to a bill for expenses in· 
curred in the extinguishment of forest fit-es under the provisions 
of the act of March 3, 1897 (P. L. 9), and you ask for an opinion 
thereon. 

It appears from the facts confained in your letter, and the other 
papers submitted, that the county commissioners object to paying 
one-half of tlw expenses ineuned in the exiingni~hnwnt of two fires 
in Potter county on the ground that, inasmuch as the State owned 
the lands on which the fires occurred, it should benr all of the ex-
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pense. A careful examination of the act of Assembly above men­
tioned discloses nothing which warrants this construction. The 
:first section reads as follows: 

"That on and after the first day of January, Anno 
Domini one thousand eight -hundred and ninety-eight, 
the constables of the various townships of the Common­
wealth shall be ex-officio fire wardens, whose duty it 
shall be, when fire is discovered in the forests within 
their respective townships, immediately to take such 
measures as are necessary for its extinction, and to this 
end to have authority to call upon any person or persons 
within their respective townships for assistance; the 
said fire wardens to receive :fifteen (15) cents per hour, 
and the persons so assisting twelve (12) cents per hour, 
as compensation for their services; the expense thereof 
shall be paid, one-half out of the treasury of the respec­
tive county, and the remaining half of said expense shall 
be paid by the State Treasurer into the treasury of said 
county, out of moneys not otherwise appropriated, upon 
warrant from the Auditor General, but no such warrant 
shall be drawn until the respective county commission­
ers shall have first furnished, under oath or affirmation, 
to the Auditor General, a written itemized statement 
of such expense, and until the same is approved by the 
Auditor General: Provided, That no county shall be 
liable to pay for this purpose, in any one year, an 
amount exceeding five hundred dollars." 

The plain intention of the Legislature in enacting this law was 
to prevent the destruction of the forests of the State by fire. Rec­
ognizing the great value accruing to all of the inhabitants of the 
State by the preservation of its forests, the Legislature saw fit to 
throw this safeguard about them, and the question of the owner­
ship of the lands upon ·which the fire should occur was not con­
sidered at all in the matter. No provision is made anywhere in 
the act requiring the owner or owners of lands to contribute any 
part of the expense necessarily incurred in the extingtiishment of 
the fires, the chief concern being the preservation of the forests 
from destruction thereby serving the public interest rather than 
protecting the property of an individual or individuals. Unless 
this is the clear purpose of the law there is no more reason why 
the State and the county should bear the expense of extinguishing 
these fires than that they should bear the expense of protecting the 
houses and business places of the residents of the Commonwealth. 
As an individual or corporate owner is not required to contribute 
any part of :he cost for this protection afforded to his property, 
I see no good reason why the State should stand in a different posi­
tion, so far as i ts lands are concerned, particularly as it is required, 
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under the terms of the act, to pay one-half of the entire expense so 
incurred. 

I am therefore of opinion and advise you that the contention of 
the commissioners of Potter county should not be a llowed, and that 
each county must pay its one-half of the cost of the extinguishment 
of all fires under the provisions of this law, irrespective of the 
ownership of the larrd upon which the fires may occur. 

Very respectfully yours, 
FREDERIC W. FLEI'I'Z, 

Deputy Attorney General. 

OvYNERSHIP OF FINES UNDER SUNDAY LAW. 

Act of April 22, 1794, and the act of April 26, 1855, P. L. 321. Half of the fine 
collected under the Sunday act of 1794 by magistrates belongs to the prosecutor. 

Office of the Attorney General, 
Harrisburg, Pa., February 5, 1904. 

Hon. E. B. Hardenbergh, .\uditor General : 

M,v Dear Sir: I herewith return the communication of Mr. W. T. 
Tredway, of Pittsburg, concerning which you request my opinion. 

After examining the act of April 22. 1794, and the amending act 
of April 26, 1835 (P. L. 321), an act local to .~llegheny county, and 
the opinion of Judge Ewing, in the case of Allegheny County vs. 
Commonwealth, reported in first Monaghan, page 119, I am of 
opinion that the prosecutOL'S in the va1·ious actions are entitled to 
one-half the fines imposed, as provided by the sixth section of the 
act of 1794. The syllabus of the case decided by Judge Ewing is as 
follows: 

"The act of Assembly of May Hi, 1830, providing that 
fines inflicted under the Sunday act of April 22, 1794, 
shall be paid into the Treasur~- of the Commonwealth, 
is not re pea led by implication of the act of April 26, 
1855, proYiding for the payments of fines and penalties 
collected by aldermen and jnstiees of the peace in the 
counties of Philadelphia and , \ llengheny." 

'fhe local act of 1855 requiring magistrates to make return of the 
fines and pay them over \\'as simply for the purpose of providing 
the method of having these rnrious fines promptly put into the 
proper channel as directed by the various ads of Assembly and 
paid promptly to th e parties entitled thereto. 

Vt>r·y truly yours, 
HAMPTON L. C.\RSON, 

Attorney General. 
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COLLATERAL INHERITANCE TAX-ESTATE OF JOHN J . KAERCHER. 

Where the interpretation of a will is doubtful as to w h ether a life estate was 
vested, which under the conditions would be liable to the payment of collateral 
inheritance tax , or whether the purpose of the gift was merely t o provide for 
the maintenance and edu cation of the grandson, which purpose terminated on 
the death of the grandson, with r eversion of the whole estate to the daughter 
of the testator; in such case no collateral inheritance tax being colJectible, then 
the whole matter should be r eferred to the Orphans' Court of the proper county 
for decision. 

Office of the Attorney General, 
Harrisburg, July 6, 1904. 

Hon. Sam Matt. Fridy, Deputy Auditor General: 

Dear Sir: Replying to your letter of July 6, enclosing corres­
pondence relative to the estate of John J. Kaercher, late of the bor­
ough of PottsYille, dec"t>ased, I answer that, in my judgment, the in­
terpretation of the will is doubtful and ought to be passed upon by 
the orphans' court. If the gift of the testator to his daughter Kate 
of all his estate, rea~, personal and mixed, in trust nevertheless for 
the grandson Joseph Leib, to be used for his proper maintenance 
and education, is held to be a gift absolute to the grandson Joseph 
Leib, then, upon his death, intestate and unmarried, leaving to sur­
\·ive him ·as next of kin his mother and a brother and a sister, un­
questionably the mother is vested ·with a life estate, and, under 
and subject to that life estate, the title would pass to the brother 
and sister in equal portions, and there would be due to the Com­
monwealth a collateral inheritance tax on the shares of the brother 
and sister, collectible at the expiration of the life estate. 

If, on the other hand, it should be determined that the purpose 
of the g!ft was mer"€ly to provide for the maintenance and education 
of the grandson, and that that purpose terminated upon the death of 
the .grandson during his minority, and that there was a reversion 
of the whole estate to the daughter of the testator, then and in such 
a case there would be no collateral inheritance tax due, because of 
the vesting of an absolute interest in the daughter. 

The question is one which can be properly passed upon only by 
the Orphans' Court, and my advice would be to refer the matter to 
Mr. D. L. Thomas, attorney-at-law at Mahanoy City, representing 
your Department, with instructions to present the claim of the Com­
momYealth so that the question can be properly passed upon and 
judicially determined. 

I herewith return the papers. 
Very truly you.rs, 

11 

HAMPTON L. CARSON, 
Attorney General. 
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ANNUITY; PENSION. 

There is nc.thing in the act of Assembly granting an annuity to Barbara Ella 
Walter, nor in the State Constitution, which prevents her receiving an annuity 
from the State of Pennsylvania and "' pension from the United States Govern­
ment. 

Office of the Attorney General, 
Harrisburg, August 3, 1904. 

Hon. Sam Matt Fridy, Deputy Auditor General: 

Sir: Your letter of recent date enclosing papers in the claim of 
Barbara Ella Walter for an annuity under the act of Assembly ap­
proved April 4, 1877 (P. L. 81), and asking to be advised whether 
the claimant is entitled to receive from the Commonwealth _the an­
nuity in question while receiving a pension from the United States 
Government, is before me .. 

It appears that Miss ·walter is the invalid daughter of Simon P. 
Walter, a veteran soldier of the late civil war who died on or about 
the 4th day of July, 1865, and that the pension from the United 
States Government which she received subsequent to his death 
ceased in 1875, by reason of her becoming sixteen years of age, leav­
ing her in destitute circumstances. In 1877 the Legislature passed 
an act for her relief, which reads as follows: 

"That the State Treasurer be authorized and required 
to pay out of any money in the treasury of Pennsylvania 
not otherwise appropriated to Barbara Ella Walter, of 
Jefferson township, Butler county, daughter of Simon P. 
\Valter, late private of Company G, Fourth Regiment, 
Pennsylvania Cavalry Volunteers, the sum of ninety-six 
dollars annually, in half yearly payments, for the period 
of her natural life, to commence on the twenty-sixth 
day of September, Anno Domini eighteen hundred ai:J.d 
seventy-five." 

It further appears from the papers before me that at a subsequent 
period a pension was granted to the said Barbara Ella Walter by 
the United States Government which she is now enjoying conjointly 
with the annuity bestowed upon her by the State, and the question 
raised is whether or not she is entitled to receive the annuity from 
the State whi le enjoying the pension from the United States Gov­
ernment for substantially the same service rendered by her father 
to the United States Governm.ent. 

There is nothing in the act of Assembly granting this annuity 
which in any way limits or restricts it. There are no conditions 
whatever imposed and no provision is made for a cessation of the 
annuity in the event of Miss Walter subsequently receiving a pension 
from the United States Government. 
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On careful investigation I find nothing in the Constitution of this 
Commonwealth which would justify your Department in withhold­
ing this annuity, for the reason above stated. I am therefore of 

' ' the opinion and advise you that Miss Walter is entitled to receive 
the annuity granted her by the Legislature during the term of her 
natural life, unless the act be repealed, without regard to the pen­
sion which she also received from the United States Government. 

Very respectfully yours, 

AUDITOR GENERAL'S DEPARTMENT. 

FREDERIC W. FLEITZ, 
Deputy Attorney Gen~ral. 

There is neither law nor practice authorizing the taking of an appeal from the 
decision of the Board of Public Accounts. 

Harrisburg, Pa., October 28, 1904. 

Hon. Wm. P. Snyder, Auditor General: 

Dear Sir: I herewith return the papers sent to me by you relat­
ing to the appeal of Wanamaker & Brown, including the paper 
marked "Specifications of Objections," and stamped "Filed N ovem­
ber 19, 1902, Chief Clerk, Auditor General's Department." 

I decline to file this paper in the Dauphin county court of common 
pleas because I am unaware of any statute which authorizes an ap­
peal from the action of the Board of Public Accounts taken under 
the act of 8th of April, 1869, P. L. 19; nor am I aware of any practice 
which requires me to do so. 

The appeals which in practice are handed to me for filing in the 
court of common pleas are appeals from the settlements made by 
you and approved by the State Treasurer, and such appeals must be 
made within sixty days after notice of settlement, and such notice 
must be given within thirty days after settlement against a debtor 
of the Commonwealth. The present is not a case of that kind. 

I have notified the counsel of Wanamaker & Brown of my action 
in returning the papers to you, and in declining to file the appeal. 

Very respectfully yours, 
HAMPTON L. CARSON, 

Attorney General. 
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COLLATERAL INHERITANCID TAX-ACT OF 5TH OF MARCH, 1903, P. 
L. 12. 

Under the act of 4th of June, 1879, P . L. 88, every will shall be construed to 
speak and take effect as if it had been executed immediately before the death 
of the testator, unless a contrary intention shall appear by the will; therefore 

where "' will dated prior to January 1, 1904, expresses no contrary intention, 
it must be interpreted to come under the intent of an act going into effect Janu­
ary 1, 1904. 

The act of 5th March , 1903, exempting devises for burial lots from payment of 
collateral inheritance tax must be construed stric tly and where "' devise as in 
the pre.sent instance is broader than the terms of the act, it must be subject 
to a collateral inheritance 1ax. 

Office of the Attorney General, 
Harrisburg, Pa., December 21, 1904. 

Hon. W. P. Snyder, Auditor General: 

Sir: I have your letter of recent date, in which you express a 
desire for an official opinion as to whether or not a certain case falls 
within the provisions of the act of 5th of March, 1903 (P. L. 12), which 
reads as follows: 

"That hereafter all bequests and deYises in trust, for 
the purpose of applying the entire interest or income 
thereof to the care and preservation of the family burial 
lot or lots of the donor, in good order and repair perpet­
ually, shall be exempt from liability for collateral inher­
itance tax. This act shall take effec:t on and after the 
first day of January, one thousand ninf' hundred and 
four, and shall not apply to any bequest or devise, as 
aforesaid, made prior to that time." 

It appears from your letter and the papers accompanying it that 
a resident of this Commonwealth made and executed his will prior 
to the passage of the above mentioned ac:t, but died subsequent to 
the date on which it was to take effect, to wit : January 1, 1904. 
In that will there was an item as follows: 

"I giYe, deYise and bequeath unto the Security Com­
pany of Pottstown, Pennsylvania, the sum of five thou­
sand dollars, :in trust, to invest and keep the same in­
vested in good, reliable securities with full power to 
alter, change and re-invest the same as often as it may 
deem advisable, for the benefit of said trust estate, and 
the net income thereof to pay to the board of trustees of 
the . . . . . . . . Church, in .... .. . . township, .... . .. . 
c:ounty, Pennsylvania; for the purpose of keeping in 
good order and repair the wall, gate, enclosure and 
ground of the ..... . .. gTan·yard also in the aforesaid 
........ township, ........ county, Pennsylvania, and 
particularly the lot eompl'ising the three ........ mon-
uments and the graves of ... ..... and the . .. ..... and 
the ........ enclosed by said monuments and contigu-
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ous to them. And I hereby authotize and direct the 
President of said board of trustees to designate a mem­
ber of said board at a compensation of five dollars per 
year, whose duty it shall be to see that the provisions of 
this clause of my will are complied with and to employ 
a competent person at a reasonable compensation for 
each year, to keep in good order and repair said grave-
yard and the lot in which the before mentioned ....... . 
and ........ and ........ are buried. The above men-
tioned employee is also to dig up by the roots, at least 
once a year, all thistles, briars, elders, carrots and other 
noxious weeds and when needed to have the grounds 
manured and lawn grass seed sown therein." 

157 

These facts have raised two questions upon which you desire an 
official opinion. 

1. Whether the will; having been executed prior to the time when 
the act went into effect, comes within the exemption .contained in 
the act. 

2. If the act applies to the will in question, whether the bequest, 
as above set forth, comes within the exemption contemplated by 
its terms. 

1. The act of 4th of June, 1879 (P. L. 88) provides, in the first sec­
tion, "That every will shall be construed with reference to the real 
estate and personal estate comprised in it, to speak and take effect 
as H it had been executed immediately before the death of the tes­
tator, unless a contrary intention shall appear by the will." 

There is nothing in the will under consideration which expresses 
any contrary intent, and therefore we must interpret it in accordance 
with the language of this act, and, although as a fact it was made 
and executed previous to January 1, 1904, it is presumed to have 
been executed since that date because the testator died subsequent 
to that time. 

I am therefore of opinion and advise you that the act of 1903 ap­
plies to the will in question and to the devises and bequests made 
therein, if there be any such which fall within its terms and are en­
titled to the exemption which it provides. 

2. A careful examination of the language of the item creating this 
bequest or devise in trust discloses the fai:t that it is too broad 
and general in its terms to be entitled to the exemption from pay­
ment of collateral inheritance tax provided by the clear and explicit 
language of the said act. It is a well-settled rule that all statutes 
granting exemptions from the general revenue laws of the State 
must be construed strictly. All bequests and devises in trust, which 
are entitled to the exemption provided by the act, must be for the 
purpose of applying the "entire interest or income thereof to the 
care and preservation of the family burial lot or lots of the donor," 
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while the devise in question provides that the entire income from 
the trust estate of $5,000 shall be paid to the trustees of a certain 
church for the purpose of keeping "in good order and repair the 
wall, gate, enclosure and ground" of a certain graveyard, and "par­
ticularly" the lots in which are interred the remains of members 
of the testator's family and other persons not of his own imme­
diate family, so far as the record before us goes. The purpose of the 
devise or bequest contained in the will in question is too broad to 
fit the narrow terms of the act, and for this reason I am of opinion 
and advise you that the trust estate so created is not entitled to the 
claim for exemption from payment of the collateral inheritance 
tax imposed by the general law. 

Very respectfully, 
FREDERIC W. FLEITZ, 

Deputy Attorney General. 
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OPINIONS GIVEN TO THE STATE TREASURER. 

COLLATERAL INHERIT'ANCE TAX-REMAINDER-TRUST TO CARRY 
ON BUSINESS-SURPLUS AFTER POWER OF DISPOSITION-ERRONEOUS 
PAYMENT-RECOVERY AFTER TWO YE'ARS-UNCERTAIN VALUE'--ACT 
OF MARCH 25, 1901. 

The collateral inheritance tax does not attach to the articles of property of 
which deceased dies possessed, but to what remains for distribution after ex­
penses, debts, &c., are paid, or after the termination of a particular ·precedent 
estate. 

W 'hether a taxable surplus will exist for a remainderman after a power of dis­
position has been exercised, cannot be determined until after t.he expiration of 
the time during which tlie power is to be exercised, so that, if the result of the 
exercise ·Of the power is such as to destroy the existence of a surplus, then there 
is nothing on which the tax can be computed. 

A testator made certain bequests absolutely, such bequests berng subject to a 
collateral inheritance tax, and bequeathed his stock in a, certain corporation, in 
which he was largely interested, to a trustee, with power to use the same as his 
own, to vote on, sell and exercise all rights of ownership in the same, to re­
ceive the dividends and proceeds, which he was to turn over to. the executor; 
to become an officer in the corporation, if elected, and, as such, carry on the 
husiness of 1.he corporation; to loan and advance money of the estate to the 
corporation, to endorse notes of the corporation binding the estate by so doing, 
giving him full power to carry on the business of the co.rporation, and 
directing him to wind up the trust and sell the stock at the expiration of 
fifteen years, or before, if he deemed it best, the testator expressing the 
desire that the business of the corporation should be carrid on and con­
ducted after his dea in the same manner as it was before. He also directed 
that his estate should be liable for all losses occasioned by the dealing of the 
trustee as such, directed the executors to advance money of the estate on de­
mand of the trustee, and authorized him to postpone payment of the legacies 
until such time as the same could be paid without embarrassing the estate, the 
paramount intention of the testator being the creation of a trust for the pro­
tection of the ·business of the corporation and the interests of the estate therein. 
The trustee, in good faith, entered upon the execution of the business, which 
was not successful, and the estate. became insolvent Three months after the 
test•ator's death the executor paid the collateral inheritance tax on the legacies. 
Held, that the collateral inheritance tax was not due on the legacies until dis­
tribution was to be made, and then only on the amount to be paid. Held 
further, that payment of the tax by the executor was an erroneous payment ; 
therefore, the tax was recoverable, under. the act of March 25, 1901, P. L . 59, 
by the executor from the Commonwealth., although more than two years had 

elapsed since payment. 
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Office of the Attorney General, 
Harrisburg, Pa., April 16, 1903. 

Bon . .Frank G. Harris, State Treasurer: 

Sir: I haYe examined the papers submitted by you in the matter 
of the claim made by Samuel ·ffeiss, executor of John H. Lick, de­
ceased, of Lebanon, Pa., for a refunding to him of the balance of col­
lateral inheritance tax paid by him to the State as executor and 
trustee of the estate of John H. Lick, deceased, such balance being 
the sum remaining in the hands of the Commonwealth after the 
payment of the sum of $6,344.12, which payment was made by the 
previous State Treasurer upon a settlement of the Audit.or General 
duly had on July 2, 1902, such payment heing made without pre­
judice to the rights of the Commonwealth or of the claimant as 
to the principles in dispute or as to the sum now in dispute. 

From the papers submitted to me it appears that John H. Lick 
died on the 21st · of October, A. D. 1891, in the county of Lebanon, 
having first made his last will and testament, together with certain 
codicils annexed thereto, copies of which were attached to the peti­
tion presented to the State Treasurer by the executor. Of this will 

Samuel 'Yeiss and Josiah Desh were appointed executors and 
Samuel 'Yeiss sole trustee. Josiah De sh refused to act as executor, 
and letters testamentary were accordingly granted to Samuel \\'eiss 
as sole executor on the 31st of October, 1891. On the 19th of Janu­
ary, 1892, the executor paid to John ""· Hartman, at that time reg­
ister of "·ills of the county of Lebanon, for the use of the Common­
wealth, the sum of $9,570.11, in full of the collac 3ral inheritance tax. 
The computation was made upon an appraisement of the estate of 
the decedent, both real and personal, at the sum of $418,969.40, from 
which there was deducted, on account of debts and other expenses, 
$217,493.53, leaYing a balance of $201,4 75.87, upon which the col­
lateral inheritance tax was paid, and from which tax there was a 
deduction of five per cent. a llowed for prompt payment within the 
statutory period of three months after the death of the decedent, 
E. N. -n· oomer, who "-as appointed appraiser by the register, filed 
his appraiseme11t in the office of the register, fixing the valuation of 
the estate subjl'1·t to tax at the sum of $201,-!75.87. Upon this 
valuation there ,,·as due to the Commonwealth collateral inherit­
ance tax in the sum of $10,073.79, but, owing to the fact of payment 
of the same within three months after the death of the decedent, 
a discount of fiye per CL'nt. \\'HS allowed, thus reducing the actual 
sum paid to $D,ii70.ll. 'l'he1·p has ah·ead)· been r efunded to the 
executor, on a1Totmt of o\·er-rnluation, the sum of $6,345.12 in 
three ite1m: in the coll ateral tnx appraiseuwnt, as to which there was 
shown to have beL'll clear error. The claim now made upon your 
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Pepartment for repayment, also upon the ground of error, consists 
of the difference between the amount originally paid and the amount 
already refunded. The claim is now made on behalf of the exe­
cutor that the entire payment was an erroneous payment and the 
petition of the executor is presented to you under the authority of 
the act of 25th of March, 1901 (P. L. 59). 

That act is an amendment of the act of June 12, 1878, and pro­
vides: 

"In all cases where any amount of collateral inherit­
ance tax has been heretofore paid erroneously to the 
Register of Wills of the proper county, for the use of 
the Commonwealth, it shall be lawful for the State 
Treasurer, on satisfactory proof rendered to him by 
said Register of Wills of such erroneous payment, to re­
fund and pay over to the executor, who may have there­
tofore paid such tax in error, the amount of the tax thus 
erroneously paid, provided that all such applications for 
the repayment of such tax, erroneously paid into the 
treasury, shall be made within two years from the date 
of said payment, except when the estate, upon which 
such tax shall have been so erroneously paid, shall have 
consisted in whole or in part of a partnership or other 
interest of uncertain value, or shall have been involved 
in litigation by reason whereof there shall have been 
an over-valuation of the estate on which the tax has 
been assessed and paid, which over-valuation could not 
have been ascertained within said period of two years; 
then, in such case, the application for repayment may 
be made to the State Treasurer within one year from 
the termination of such litigation, or ascertainment of 
such over-valuation, or if that period has already e.x­
pired at the time of the passage of this act, then within 
six months after the passage of this act. notwithstand­
ing any limitation contained in any previous act of As­
sembly." 

.S'o far as the time limit is concerned the present application is 
clearly proper. 

The claim is made by the executor of John H. Lick that the inter­
est of his testator in the stock and bonds of the Lickdale Iron Com­
pany, which constituted by far the larger part of the estate, was 
an "interest of uncertain value" within the meaning of the forego­
ing act of Assembly; that the appraisement made was an over-valua­
tion; that the fact of such over-valuation was incapable of ascer­
ta.inment within the period of two years after the death of the 
testator; and that, in point of fact, it has been ascertained, since 
fue expiration of two years followin~ the testator's death, that .the 
ei'tate was insolvent, no account havmg been taken by the appra1ser 
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of certain commercial paper of the Lickdale Iron Company upon 
which the decedent was endorser, and which formed, at the time of 
his death, a contingent and not an absolute liability. The exact 
amount of the paper, upon which the decedent was endqrser, out­
standing at the time of his death, is not given with particularity, 
nor does it clearly appear in the evidence presented as to how far 
the insolvency of the estate results from the conduct of the busi­
ness of the Lickdale Iron Company by the executor since the death 
of the testator. The petition proceeds upon the theory that the 
fact of insolvency at the date of the death of the testator is a fact 
now capable of demonstration, but at that time was unknown to the 
executor, and, moreover, incapable of being known within the 
period of two years following the testator's death, which was the 
period of limitation fixed by the act of 1878, which limitation it 
was the purpose of the act of 1901 to remove. 

A careful examination of the facts in the case, of the exhibits at­
tached to the petition, and particularly of the will and the codi­
cils thereto of the late John H. Lick, satisfies me that it is unneces­
sary for you to go into the labor of stating an account with the es­
tate of John H. Lick as of the time of his death, or of reviewing in 
detail the appraisement made by the special appraiser appointed 
by the register of wills of Lebanon county, because there is a broad 
and substantial ground upon which you can act and safely dispose 
of the case without going into the enormous labor of stating an ac­
count and ascertaining its correctness. 

So far as the formal requirements of the act of 1901 are con­
cerned, it does appear in the papers presented, upon the oath of the 
register of wills of Lebanon county, that the payment of collateral 
inheritance tax, for which repayment is asked, was erroneously 
made, "and that in fact said estate is insolvent and no collateral 
inheritance tax was due thereon to the Commonwealth." This 
statement of the register of wills of Lebanon county under oath, 
for the years 1891 to 1893 inclusive, is corroborated and confirmed 
by the sworn statement of Ulrich ·welkman, his successor in that 
office; and is still further supported by the sworn statement of the 
executor in the petition filed, that "by reason of the over-valuation 
of said interest of the testator in the Lickdale Iron Company, your 
petitioner paid the collateral inheritance tax upon the valuation in 
excess of $200,000, whereas, in truth and in fact, said estate was 
totally insolvent." 'I'here is nothing in the papers submitted to 
contradict these three sworn statements. 

I am of opinion, however, that the contention that the tax was, 
in point of fact, "erroneously paid ," rests upon a different ground 
and can be properly disposed of on that ground alone. In other 
words, it is unnecessary to ascertain with exactness whether or not 
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the estate was in~olvent at the time of the decedent's death. The 
real ground upon which I place this opinion is that the executor 
ought not to have paid the tax at all, and that the payment was an 
erroneous payment. The reason for this conclusion rests upon an 
examination of the decisions of the Supreme Court in interpreting 
the act of May 6, 1887 (P. L. 79), relating to collateral inheritance 
tax, as well as upon a consideration of the terms and provisions of 
the last will and testament and the codicils thereto of the late John 
H. Lick. 

The will and the codicils, which were probated on October 1, 1891, 
considered together, contain the following provisions: By will the 
testator gave certain specific and pecuniary legacies to certain lega­
tees, upon all of which collateral inheritance tax would be properly 
chargeable, were it not for the provisions contained in the codicil, 
the codicil being worded in such a manner as to override and over­
shadow the provisions of the will itself, and also were it not for the 
provisions contained in the last codicil. The dominant thought in 
the mind of the testator was the management of that portion of his 
estate which was invested in the stock and bonds of the Lickdale 
Iron Company, and the clauses of the codicil which it is pertinent to 
consider in this connection are in substance as follows: 

By the provisions of the first codicil, which is the dominant one, 
the testator, after reciting that a portion of his estate was invested 
in the stock and bonds of the Lickdale Iron Company, expressed 
the desire that the business of said company shall be carried on and 
conducted after his death in the same manner as when he was liv­
ing, and, in order that his interests in the company might not be 
prejudiced by hasty action, he appointed Samuel Weiss as trustee 
under his will and codicil to exercise all the powers therein granted. 
In order to carry out this purpose he gave to Samuel Weiss, as trus­
tee, all his shares of stock in the Lickdale Iron Company, and all of 
his shares of stock in the Bookwalter Iron and Steel Company, to 
be held on the following trusts: that he might vote such shares of 
stock, whenever occasion arose, in such manner as might be deemed 
most advantageous; that he might receive all dividends declared 
upon such shares of stock; and, after deducting the costs and ex­
penses of the trust, including the compensation of the trustee, that 
he should pay the net balance annually to the executors of his es­
tate. Tbe trustee might exercise all rights of ownership over all 
such shares of stock in trust as therein provided. The testator em­
powered his trustee to sell any or all of said shares of stock, at pub­
lic or private sale, on such terms as he might deem most advantage­
ous, at any time or times, accompanied by the positive direction that 
such shares should be sold at the expiration of fifteen years from 
his death; the proceeds of such sales, after deducting the costs and 
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expenses of administering the trust, to be paid over to the exe­
cutors of the estate for distribution, as provided in the will. The 
trust was to continue for the term of fifteen years from .the decease 
of the testator, or the trustee might terminate it sooner, if he deem­
ed it advantageous so to do, by the sale of all of the stock aforesaid, 
or by agreeing to the dissolution of both of said companies, if he 
deemed that advantageous, or he might agree to a dissolution and 
winding up of either of said companies, and might then receive and 
pay the amount coming to the estate to the executor, as aforesaid. 

The trustee ·was further authorized, during the terms and con­
tinuance of the trust, as a shareholder or as a director and officer 
of the Lickdale Iron Company, if he be elected as such, to take all 
legal and proper steps to advance the interests of the company and 
to carry on and increase its business as fully as the testator might 
or could have done if living. In order to enable the trustee to 
act for the best interests of the Lickdale Iron Company and of his 
estate, the testator expressly authorized him, as trustee, to loan and 
advance moneys and funds of his estate, with or without security, 
to the said Lickdale Iron Company from time to time during the 
continuance of the trust, and whenever he required money for such 
a purpose he might address a written request to that effect to the 
executors, who were thereupon directed tO advance him the moneys 
required for such a purpose, and on repayment of said loans by 
said iron company all such sums were to be repaid to his executors. 

The trustee was further expressly authorized to renew all nego­
tiable paper on "'hich the name of the testator appeared as maker, 
either joint or several, or as endorser, from time to time as the 
trustee should think best, by signing as trustee, and by his signa­
ture as trustee on such renewals the credit of the estate should be 
pledged, and all of the testator's estate, not previously distributed, 
both real, personal and that portion held in trust, was specifically 
declared to be liable to pay and satisfy such rene"·able negotiable 
paper as though made and endorsed b>• the testator himself. The 
trustee was further expressl>- authorized, by his signature and en­
dorsement as trustee upon negotiable paper, made by, or made to, 
or made for the use and benefit of the said Lickdale Iron Company 
from time to time, to pledge the credit of tlw estate. a-nd all of the 
estate not previously distributed, both real, personal and that por­
tion held in trust, was declared to be liable for the payment of any 
and all of such negotiable paper. 

The testator further provided that, in order to carry out the pro­
visions of the codicil, the executo1·s might postpone distributions 
direded in the will , in whole or in part, in their discretion, or they 
might ra ise money by the sale of any of the testator's property 
from time to time as they might find necessary; and it was further 
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expressly provided that the surviving or acting executor should ex­
ercise all the powers conferred by the will and codicil upon the exe­
e;utors. It was further directed that the executors should not press 
or collect any debt, claim or demand which the estate might have 
against the Lickdale Iron Company at the time of the testator's 
death, by execution or other process of law, for or within three 
years after the death of the t estator. The bonds of the Lickdale 
Iron Company, held by the estate, were to be held for such a length 
of time as the trustee thought advantageous to the interest of the 
estate and to the interests of the estate in the Lickdale Iron Com­
pany. 

The trustee was further directed to use bis best judgment in 
cal'r)1ing out the trust as if it were his own business, and it was 
expressly declared that he should not be held liable to the estate, 
or to any of the legatees, for any losses that might occur in the con­
duct of the business, or that might result from any mistake in the 
exercise of his judgment or discretion in .the matters committed to 
his care; and, in order frirther that the trustee might be saved harm­
less and held indemnified against all a.nd any loss for which he might 
become liable as the holder of said shares of stock, held by him in 
trust as aforesaid, it was direct ed that the executors should pay 
and settle any and all losses, claims or demands for which said 
trustee might become individually liable as the holder of such shares 
of stock in the said Lickdale Iron Company or said Brookwalter Iron 
and Steel Company. 

It is clear, from this recital of the provisions contained in the 
codicil, that the paramount purpose of the testator was the crea­
tion of a trust for the protection of the business of the Lickdale 
Iron Company and the interests of the estate of the testator in the 
said company. Each one of the provisions is specifically directed 
to this end, and all of the powers conferred upon the trustee were 
e;alculated to support and promote this end, but, in order to give his 
paramount purpose ·still further support and protedion, the tes­
tator, by a later codicil, directed that the legacies given in the will 
or codicil to certain specific legatees should not be paid, so far as 
one-half of them was concerned, until the expiration of five years 
after his death, and this postponement was continued, by the further 
authorization expressly conferred upon the executors, that they 
might postpone the first and second distributions, except as pro­
vided in the previous codicil, in whole or in part, until such time 
as the executors or the acting executor might determine that said 
legacies could be paid without embarrassing the estate, as pro­
vided for in said codicil. 

It is clear beyond dispute, therefore, that the trust created by 
the testator, and which was to run for a period of fifteen years after 
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the death of the testator, unless previously terminated by the action 
of the trustee in his discretion, dominated and controlled the whole 
disposition of the estate, and it is further clear that nothing what­
ever could come to the legatees named in the will and in the codicils 
until the purposes of the trust had been fully complied with, and 
the results of the administration of the trust handed over to the 
executors for distribution. In short. reading the will and the 
codicils together, the testator disposed of his estate by placing it in 
the hands of a trustee for administration during a period of fif­
teen years, if the trustee saw fit to take that time, or for a shorter 
period if the trustee exercised his discretion in that direction; and 
that no duty of payment or distribution to legatees was cast upon 
the executors until after the termination of the administration of 
the tru.3t estate. This being so, it is undeniable that the payment 
of the collateral inheritance tax by the executor, within three 
months after the death of the testator, was an erroneous payment, 
one which the executor bad no right to make, which he ought not 
to have made, and one which the Commonwealth could not exact. 
This position is fully sustained by the decisions of the Supreme 
Court of Pennsylvania. 

In Orcutt's Appeal, 97 P. S., 179, it was held that the collateral 
inheritance tax does not attach to the articles of property of which 
the deceased dies possessed. It is imposed only on what remains 
for distribution, after expenses of administration, debts and right­
ful claims of third parties are paid or provided for. It is on the 
net succession to the beneficiaries and not on the securities in which 
the estate of the deceased was invested. 

This decision was followed by that in Nieman's Estate, 131 P. S., 
346. In this case a testator by will, after providing for certain lega­
cies to collateral relatives in the shape of direct gifts, which were 
particularly subject to collateral inheritance tax, the widow was 
given power to appropriate the residuum to her own use during 
life, with a disposition over, and it was held that the amount of the 
collateral inheritance tax, if any, payable thereon, could not be as­
certained until her death. The Supreme Court in its opinion used 
this language: 

"As to the residue of the estate, it goes to the widow 
under the terms of the will. It is true there is a dis­
position of the surplus remaining after her death, but 
there may be no such surplus. The widow is given full 
power over the estate, and should there be a surplus, 
the amount of it can only be ascertained after her 
death." 

This case illustrates the principle involved here, to wit: that the 
fact as to whether a surplus will exist after a power of disposition 
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has been exercised, cannot be judged of until after the expiration 
of the time during which the power of disposition is exercised, and 
that, if the result of that power of disposition is such as to destroy 
the existence of a surplus, then there can be no surplus on which 
the tax can be computed. 

It was also held by Mr. Justice Mitchell in Coxe's Estate, 181 P. 
S., 369, that, under the third section of the act of May 6, 1887 (P. L. 
79), relating to collateral tax on estates in remainder, the word 
"owner," as used in that section, referred to the remainderman 
and not to the executor. The primary intent of the statute was to 
charge the beneficiary of the estate, and whether the phrase used 
is "person liable" or ":eerson who shall come into actual possession" 
or "owner," it always means the same person, to wit: the remainder­
man. It was further held that "executors cannot be compelled to 
make present payment of the collateral tax on estates in remainder, 
for the reasori that they are not the parties primarily charged with 
the payment, either present or future, and are not responsible for 
the owner's default of return and security, which makes the future 
tax payable immediately." 

This was followed by the very recent decision of the Supreme 
Court in Coxe's Appeal, 193 P. S., 100, which gives a further inter­
pretation to section 3 of the act of May 6, 1887 (P. L. 79). It was 
held that "persons who do not take their estates until after the 
termination of a preceding estate for life or years are not subject 
to any liability for the collateral inheritance tax until they come 
into actual possession of their estate by the termination of the 
precedent estates, and the tax shall be assessed upon the value of 
the estate at the time the right of possession accrued to the owner." 
In this last named case the t estator left his whole estate, including 
mining leases, to trustees to pay the income to his wife, and, after 
her death, to various nephews and nieces. From the terms of the 
will it could not be presently ascertained what persons would 
actually come into possession of the estate upon the death of the 
widow; nor could the value of the estate at that time be determined. 
Therefore the Commonwealth could not compel any person to enter 
security to pay the tax, but was obliged to wait until the death of 
the widow, when the tax would be deducted from the shares of the 
persons then entitled to the estate. In this case the Supreme Court 
dealt with the claim which grew out of the character of the estate 
left by the decedent. The following language of Mr. Justice Green 
is pertinent to the present discussion: 

"The remaindermen are only subject to the tax upon 
its valuation at the time they received it. The present 
valuation shows that $200,000 of it consists of coal 
leases, in which the testator was lessor. By the time 
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of the \\'idow's death it is entirely possible these leases 
will become valueless by reason of the exhaustion of the 
coal. The same is true as to the common and preferred 
shares of the Cross Creek Coal Company and the notes 
of that company, amounting in the aggregate to upward 
of $300,000. What will these be worth when the widow 
dies? :Ko body can possibly tell, and hence the present 
valuation may be very largely impaired when the time 
arrives at which alone the estate is to be valued for 
the present taxation." 

The court adopted _ the conclusions reached by the court of ap­
peals of the State of New York in the Estate of Curtis, 142 N. 
Y., 219, and in Matter of Roosevelt, 143 ~. Y., 120, and in Hoffman's 
Estate, 143 N. Y., 327, in all of which the decisions were rested 
upon the theory that the tax could not be imposed until after the 
termination of the precedent life estates, and then only upon that 
which came to the ultimate remaindermen. Upon the whole case 
the Supreme Court was clearly of the opinion, and so declared, 
that the tax could not be determined until after the expiration of 
the life estate of the widow; that it would not become due and pay­
able until that event had transpired; and that it was the value of 
the property as it should then appear to be that must constitute the 
basis upon which the tax must be declared. 

Applying the principle contained in these decisions of our own 
Supreme Court to the facts in hand, it is beyond the reach of con­
troversy that the interests of the legatees, upon which collateral 
inheritance tax due the Commonwealth could alone be computed, 
were necessarily in suspense until the termination of the trust, 
specifically created by John H. Lick, for the management and preser­
vation of the interests of his estate in the Lickdale Iron Company. 
The management of that trust was discretionary, both as to the man­
ner in which it was to be conducted and the time within which it 
was to be administered. The trustee was clothed with ample 
powers to carry on the business. The title to the shares of stock 
belonging to the estate was specifically 1ested in him. He was to 
vote it as his own property. He \\'as to renew the notes upon which 
the testator was liable as endorser; he "·as authorized to pledge 
all of the interests of the estate in order to carry out this para­
mount purpose; and he was expressly discharged from liability for 
any loss arising from the exercise of his discretion upon any of 
these matters or resulting from the ex(•rcisc of that discretion. The 
result appears to be that the expected profits, anticipated by the 
testator from the business of the Liekdale Iron Company, were not 
realized. The Lickdale Iron Company was the owner of a process 
for the rnanufacturP of steel, wl1ich did not prove a business suc­
cess. The executor, in the conduct of the businPss, called to his 
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assistance, legal and business adYisers, and an examination of the 
papers submiUed to me shows that he acted in entire good faith in 
accordance with the earnest desire of the testator, as expressed in 
the codicil to the will, and according to the advice that was given 
to him, both by lawyers and laymen acquainted with the character 
of ,the business conducted. It was through no fault of his that the 
enterprise was fruitless of results. The end, however, having been 
insolvency, there is nothing whatever left, now that the business 
has been wound up, for the legatees. They can claim nothing of the 
executors under the will because their rights were entirely subor­
dinated by the testator himself to the execution of his primary 
and favorite purpose. There is nothing, therefore, coming into their 
hands, or into the hands of the executors for distribution. 

It follows, therefore, under the principles stated in the decisions 
of the Supreme Court, quoted in this opinion, that there is nothing 
upon which the tax can be computed. Inasmuch as the executors 
were not obliged to make payment of the tax, the payment was 
erroneously made. The facts of the case are fully within the terms 
of the act of 25th of March, 1901, and, inasmuch as tha't act expressly 
declares that it shall be lawful for the State Treasurer, on satis­
factory proof rendered to him by said register of wills of such er· 
roneous payment, to refund and pay over to the executor, who has 
paid any such tax in error, the amount of such tax thus erroneously 
paid; I am .of opinion that the prayer of the petitioner should be 
granted, and that you are fully authorized by the terms of the 
statute, as well as by the principle of the decisions of the Supreme 
Court, in interpreting the act of 1887, to make payment of the sum 
of $3,224.99. 

Very respectfully, 
HAMPTON L. CARSON, 

Attorney General. 

STATE TREASURER-JUDICIAL SALARY BILL. 

The office of the State Treasurer is a ministerial one , and it is his plain duty 
t-0 pay out money under the terms of a Jaw which has been legally construed by 
the legal officer of the Commonwealth and upon a warrant drawn by the Auditor 

General. 
Office of the Attorney General, 

Harrisburg, Pa., February 4, 1904. 
Hon. Frank G. Harris, State 'rreasurer: 

Dear Sir: I am in-receipt of your letter of the third instant. Let 
me say in reply that all the questions raiBed by you were considered 
by me very carefully before rendering my opinion to the Auditor 
General, and a careful perusal of that opinion will show that I have 

l2 
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answered them fully. There are, it is true, some newspaper rumors 
of certain judges having expressed a doubt as to their right to ac­
cept the compensation fixed by the recent act, but I have no official 
knowledge of any such sentiment or refusal; nor am I aware that 
any of them have read my opinion in full. I am informed that 
vouchers are coming into the Auditor General's office very rapi_dly 
from all over the State, and that warrants have been issued by that 
official in compliance with the law and with my opinion. So far as 
your own responsibility is concerned,. I can see no ground for appre­
hension. The duties of your office are clearly ministerial, and you are 
not only legally justified in paying out money on the authority of a 
law duly enacted, particularly when such law has been officially 
construed by the legal officer of the Commonwealth, and a war­
rant drawn by the proper State officer upon you for payment, but it 
is your plain duty to make payments promptly. 

A taxpayer can take the question into court upon an application 
for an injunction. Over that method of raising the question I have 
no control. I am clear that the question ought not to be and cannot 
be made the subject of a case stated between the various branches 
of the administration. As the legal officer of the Commonwealth, 
the duty of enforcing laws of this nature devolves upon me, and I 
have accepted the responsibility without reservation. If litigation 
ensues, I would much prefer to be in a position where I could freely 
act for the Commonwealth in all its branches, and not be placed in a 
position where, apparently at least, I am endeavoring, by the legal 
process of mandamus, to compel a State official to perform his duty. 
My opinion to the Auditor General, and my directions to him con­
tained therein, apply with as much force to you as to him. He has 
seen fit to obey the law as I have construed it. You will be entirely 
justified in doing the same thing. The discretionary power lodged 
in him does not apply to your office; therefore the question was 
raised by him and my opinion sent to him instead of to yourself. 
The injustice of depriving all the judges of the Commonwealth of 
their compensation during the progress of a litigation which may 
be extended in time should be apparent. 

Considering all these facts, I am of opinion that there is no such 
discretion lodged in your office as to enable you to raise the ques­
tion submitted by your letter, or to appear as a party in a case 
stated. I must, therefore, respectfully but firmly decline to consent 
to the proposition contained in your letter. 

Very truly yours, 
HAiMPTON L. C.c\RSON, 

Attorney General. 
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STATE TREASURER-COLLATERAL INHERITANCE TAX. 

A legacy and di;vise for life is clearly liable to the payment of collateral in­
heritance tax, and the tax being once paid, should not be returned to the payor. 

Office of the Attorney General, 
Harrisburg, Pa., December 21, 1904. 

Hon. William L. Mathues, State Treasurer: 

Sir: I am in receipt of your letter of the 15th instant, enclosing 
the petition of the executors of the estate of Alexander McElroy, 
decea,sed, requesting the return of the co Ila teral inheritance tax 
which they c1aim was by mistake paid by them to the register of 
'wills of Philadelphia on the annuity and life interest in certain real 
estate devised by the decedent to Helen B. Laubach. 

I have carefully examined the copy of the record which you en­
closetl, and I find nothing which would justify you in acceding to 
their request. Under the collateral inheritance tax law of the State 
the legacy and devise to the said Helen B. Laubach for life is 
clearly liable to the payment of the tax. It appears from the copy 
of the will which you enclosed that this devise is made in the follow· 
ing language: 

"Item 4. I do give and bequeath unto my esteemed 
friend, Mrs. Helen B. Laubach, for the kindness and 
friendship shown to me by her, the sum of three hundred 
dollars per annum for and during the term of her nat­
ural life, to be paid to her in equal monthly payments. 

Third Codicil. "In addition to the bequest to Mrs. 
Helen B. Laubach, in Item No. 4 of my will I give and 
bequeath unto the said Helen B. Laubach the sum of 
one hundred dollars per annum during the term of her 
natural life, to be paid to her in equal monthly instal­
ments." 

Fourth Codicil. "In addition to the bequests to Mrs. 
Helen B. Laubach in Item 4 of my will and Codicil 3 
thereto, I hereby order and direct my executors and 
trustees to allow her, the said Helen B. Laubach, to 
have, use and occupy any one of my houses Nos. 662, 664, 
666 North Forty-second street, for and during the term 
of her natural life free of charge. The said Helen B. 
Laubach to have the selection of said house and the said 
executors and trustees to keep the same in good order 
and repair, and to pay the taxes, water rent and all 
other necessary and proper expenses." 

Fifth Codicil. "I revoke the bequest to Mrs. Helen B. 
Laubach in Item No. 2 of Codicil No. 1 of my last will 
and revoke the whole of Codicil No. 4 of my will. I give 
and bequeath unto the said Helen B. Laubach all the 
furniture contained in my dwelling No. 5179 Columbia 
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aYenue at the time of my decease. I hereby order and 
direct my executors and trustees to allow the said Helen 
B. Laubach to occupy my said house No. 5179 Columbia 
avenue for and during all the term of her natural life. 
The said executors to pay all taxes and charges and 
all the necessary and proper expenses." 

By the terms of the will the estate for life settled upon ,)frs. 
Helen B. Laubach by the testator is devised and be<]ueathed at her 
death to the trustees of the First Association of Spiritualists of 
Philadelphia and their successors and assigns forever. The residuary 
legatee and devisee, the First Spiritualistic Society of Philadelphia, 
must pay a collateral inheritance tax upon the residue and remainder 
of this life estate when it comes into their possession, and it is 
equally clear that the life estate of Mrs. Laubach is liable for the 
payment of the collateral inheritance tax which is now in the hands 
of the State Treasurer, haying been paid over by the executors and 
the return of which they are now demanding. 

So far as can be ascertained from the papers and the record be­
fore me, the only point in contro\-el'sy is whether the collateral 
inheritance tax paid on the estate for life of Helen B. Laubach shall 
come out of her interest or whether it shall be charged against the 
whole estate of the decedent. The determination of this question 
does net concern the Commonwealth. Her officers are only inter­
ested in securing the collateral inheritance tax due the State, and 
this they haYe received. I am of opinion, and ad1ise you, that this 
payment was properly made and should not be returned. 

\'cry respectfully, 
FREDERIC W. FLEITZ, 

Deputy Attorney General. 
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OPINIONS GIVEN TO THE SECRET~\..RY OF INTERNAL AF­
FAIRS. 

PUBLIC OFFICERS-DEPARTMENT OF MINES-BUREAU OF MINES 
CONVERTED INTO DEPARTMENT OF MINES-SALARY. 

Where the act creating the Bureau of Mines was repealed by that creating the 
Department of Mines, the duties of the chief of the bureau, his assistant and 
messenger, being subsequently performed by the same persons as officers of the 
department, and an appropriation had previously been made for the salaries of 
the officers and employes of the bureau until a future time, held , that such ·per­
sons were entitled to such salaries until such future time. · 

Office of the Attorney General, 
Harrisburg, Pa., May 20, 1903. 

Hon. Isaac B. Brown, Secretary of Internal Affairs: 

Sir: In reply to your letter of May 13th, asking whether, in view 
of the recent creation of a Department of :Mines, the Chief of the 
Bureau of Mines, his assistant · and messenger can be paid to the 
first of June under the general appropriation act of 1901, which 
covers the two fiscal years ending May 31, 1903, I answer in the affir­
mative. As the appropriation was made to cover those offices for 
two years -and the men are now engaged in doing their work, it is 
entirely proper that they should be paid the money that was appro­
priated to them for their salaries. I suggest that you prepare the 
pay-rull, including the names of the present Chief of the Department 
of Mines, his assistant and messenger, covering the balance of the 
fiscal year ending May 31, 1903. There is no good reason, in my 
judgment, why the Chief of the Department of Mines, his assistant 
and m('ssenger should not be paid, even though the act creating a 
Department of Mines in effect repeals the act creating a Bureau of 
Mines in the Department of Internal Affairs. 

I have an analogous case in my own Department. My stenog­
rapher was made my private secretary and his salary wa·s increased, 
but I certainly shaU not take the position that his office as stenog­
rapher is abolished and his pay stopped until the first of June, be­
cause he is still in the employ of this Department and is continuing 
to perform his work. 

Very truly yours, 
HNMPTON L. CARSON, 

Attorney General. 
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FIREMAN'S RELIEF ASSOCIATION. 

The Slate is not directly interest ed in matters affecting Fireman's Relief Asso­
ciation, but as a courtesy to the D eputy Secretary of Internal Affairs, who 
r equ ested the opinion, the Attorney General advises ,him unofficially that a 
fireman injured while bedding the horses should be paid relief. Such service 
is directly connected with the work of the fire department and necessary to its 
efficiency. 

Office of the Attorney General, 
Harrisburg, Pa., October 8, 190R. 

Hon. Theodore B. Klein, Deputy Secretary of Internal Affairs: 

Dear Sir: I herewith return, as requested, the letter of your cor­
respondent, A. M. Stager, of Chambersburg, Pa. He states that he 
is the treasurer of the Local Firemen's Relief Association, which 
receives its funds from the State. 

I do not understand the basis upon which this statement is made, 
as I dti not find in the general appropriation act of 1903 any appro­
priati0n made for that purpose, nor do I understand why the ques­
tion which Mr. Stager asks should be submitted to your Department. 
I am unable to perceive that there is any interest of the State 
involved, and therefore I am not called upon to give an official 
opinion; but, as a matter of courtesy to you, and unofficially, I may 
state that I see no objection to making payment to the driver who 
was injured while bedding his horses. Such service was directly 
connected with the work of the fire department and necessary to 
the efficiency of the department. If neglected, disaster might fol­
low. The words "while doing public fire duty" are not to be read 
in the narrow sense of "while actually engaged in putting out a 
fire," but can be fairly interpreted to mean "while engaged in any 
work connected with the work of the fire department." Suppose 
the man had been hurt while cleaning the hose or while housing 
the ladders, it would be clear that his injuries were received while 
caring for the necessary implements, for unless they be kept in 
proper order a fire could not be promptly or efficiently extinguished. 
Caring for the horses to draw the carriages, trucks and engines is 
quite as necessary as attention to the hose and ladders. In my judg­
ment, therefore, the man should receive his mon<:>y. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 
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SECRETARY OF INTERNAL AFFAIRS-INSPECTORS OF WEIGHTS 
AND ME'ASURES-CONSTITUTIONALITY OF THE ACT OF 26TH OF JUNE, 
1895, CONSIDERED IN CONNECTION WITH THE ACT OF llTH APRIL, 
1903. 

Neither of the acts above cited conflicts with Article III, Section 7, of the Con­
stitution of Pennsylvania. 

While entertaining no doubt as to the constitutionality of the Inspectors of 
Weights and Measures Act, the Attorney General refrains from expressing an 
official opinion, because there is no authority for an Attorney General 1:0 pass 
upon the constitutionality of an act of Assembly. The proper course is, when 
an application is made to him for the initiation of a proceeding to test the mat­
ter in court , to allow process to be instituted. 

The first section of the act of 26th of June, 1895, allows the county commis­
sioners ·to designate the number and fix the salaries of the inspectors, but the 
matter of selecting the inspectors rests with the Governor. 

Office of the Attorney General, 
Harrisburg, Pa., January 7, 1904. 

Hon. Isaac B. Brown, Secretary of Internal Affairs: 

Dear Sir: I have your letter of the 2d of January, relative to the 
subject of inspectors of weights and measures, and asking my opin­
ion as to the constitutionality of the act of 26th day of June, 1895, 
considered in connection with the act of 11th of April, 1903. 

I have carefully examined and considered article III, section 7, 
of the Constitution of 1874 and can perceive nothing in either act 
which conflicts with its provisions. The decision of the Supreme 
Court in the case of Commonwealth vs. Moir, 199, P. S., 536, and 
the authorities therein cited, completely cover the point. While 
entertaining no doubt upon the subject, I, at the same time, refrain 
from t'Xpressing an official opinion. In my judgment, I have no 
authority as Attorney General to pass upon the constitutionality 
of acts of Assembly. I am not armed with judicial authority; I 
am bound to assume that an act of the Legislature, duly passed and 
approved by the Governor, is constitutional, and I must govern my 
acts accordingly. The most that I can do is, when such a question 
is called in doubt by an application to me for the initiation of a pi;o­
ceeding to test the matter in court, to so allow process to be insti­
tuted as to bring the question fairly before a court for its determina­
tion. No such application is at present before me, and therefore 
I cannot act. This is the rule which has invariably governed the 
action of the Attorney General's Department, not only in this State, 
but in other states, and it is the only practicable rule that I can 
follow. 

The bridge case, wherein you and I and the Secretary of the 
Commonwealth raised a question of constitutionality, is not an ex­
ception. There we simply declined to proceed, and we were brought 
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into comt by a proceeding instituted in mandamus, so that the 
comt decided the question and we did not. 

Allow me, in passing, to express a difference of opinion on the 
matter of the interpretation of the first section of the act of 26th 
of June, 1895. I do not agree that that section provides that the 
county commissioners shall designate to the Governor the names 
of tlie parties whose appointments are desired for inspectors in 
cities of the first and second classes. The only authority that I can 
find lodged by that section in the county commissioners is to desig­
nate the number and fix the salaries of the inspectors, but the matter 
of the selection of the names rests entirely with the Governor. 

You have not asked me what your duties are as to the expenditure 
of the fund proYided under the act of April 11, 1903, and I therefore 
refrain from expressing any opinion thereon. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 

DEPUTY SECRETARY OF INTERNAL AFFAIRS-APPOINTMENT AND 
DUTIES-ACTS OF APRIL 18, 1895 , AND APRIL 24, 1903. 

The act of April 24, 1903, P. L. 294, r epeals so much of the act of April 18, 1895, 
P. L. 38, as r elates to the appointment a nd commissioning of the Deputy Sec­

retary of Internal Affairs, and provides ,that that official shall be appointed by 
the Secretary of Internal Affairs, at w hose pleasure the deputy shall hold his 

office. 
The deputy can exercise a ll the powers specifically conferred upon him by the 

act of April 18 , 1895, w hich , in this respect, is not affected or repealed by the 
act of April 24, 1903, and can also act for the secretary in all matters pertaining 
to his office, s igning himself "Deputy Secretary of Internal Affairs." 

Commission to Deputy Secretary of Internal Affairs, 13 District Reps. 362, cor­
rected and explained. 

Office of the Attorney General, 
Harrisburg, Pa., February 5, 1904. 

Hon . Isaac B. Brown, Secretary of Intemal . \ff airs: 

Sir: Tu answ<:r to your letter, relating to tlie Deputy Secretary of 
Internal .-\.tiafrs, I have the honor to 1·eply that, in m;r judgment, 
the act of 24th of AlH'il, 1903 (P. L. 294), repeals so much of the act 
of 18th of April , 1895 (P. L. 38), as relates to thl· appointment and 
commissioning of the Deputy Secretary, th e later act authorizing 
and <·mpow<'ring you to make the appointnwnt, and repealing that 
portion of the <·n1·lie!' act which proyidt>d that, on the n•eommenda­
tion of thC' Rt'('rdary of In temal .\ ffail's, tbl' Gon•rnor should com­
mission a penwi1 as Deputy Sec1·etary. 

As the lnw now stands, you are specifically nnthorized to appoint 
the Deputy Seerdary of Internal Affairs, and he holds his office 



II 

No. 21. OPINIONS OF THE ATTORNEY G ENERAL. 177 

at your pleasure. He can also exercise all of the powers specifically 
conferred upon him by the act of 18th of A_pril, 18fl3, which, in this 
respect, is not affected or repealed by the act of 24th of A_pril, 1903. 

On the 9th of September last, at the request of the Governor, I 
gave him an official opinion that he was not required to issue a com­
mission to the Deputy Secretary of Internal Affairs. If you are not 
acquainted with the t erms of that opinion, it will be my pleasure 
to send you a copy of it . If you already have a copy, I ask you to 
note an error in the typewriting. In the copy now before me it 
appears that, in speaking of the act of 24th of April, 1903, it is 
stated "In my judgment, it repeals the act of 1895 in its entirety." 
This is an error so far as the words "in its entirety" are concerned. 
The smtence should read: "In my judgment, it repeals the act of 
April, 1895, pro tanto." · 

As to the powers of the Deputy, outside of the specific enumera­
tion of them in the second section of the act of 1895, I am clear 
that at common law your Deputy has the right and the power to 
act for you in the transaction of all of the business of the Depart­
ment. The word "deputy" is us ed without a qualifying adjectiv<:>, 
such as "special deputy,'' and I interpret it in the general sense 
which has been unjformly attached to the word ''deputy.' ' 

Bouvier, in his Law Dictionary, defines a deputy as "One author­
ized by an officer to exercise the offi ce or right which the officer 
himself possesses, for and in place of the latter." H e quotes with 
approval Comyn's Digest, title "Office,'' to th e following effect: "In 
general, ministerial officers can appoint deputies, unless the office 
is to be exercised by the ministerial officer in person." He also 
states "Inyeneral, a deputy has power to do every act which his 
principalfaiay do; but a deputy cannot make a deputy." 

Anderson, in his Dictionary of Law, gives the following defini­
tion: 

"Deputy. One who acts officially for another; the 
substitute of an officer-usually of a ministel'ial -officer." 

The American and English Encyclopedia of Law defines the word 
as follows: 

"A deputy is one who, by appointment, exercises an 
-office in another's right, having no interest therein, but 
doing all things in his principal's name, and for whose 
misconduct the principal is answerable. He must be 
one whose acts are of equal force with those of the offi­
cer himself, must act in pursuance of law, perform offi­
cial functions, and is required to take the oath of office 
before acting." 

Wlrnrton, in his Law Dictionary, states that a deputy differs from 
an assignee or agent in that an assignee has an interest in the 
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office itself, and does all things in his own name, for whom his 
grantor shall not answer, except in special cases; but a deputy has 
not any interest in the office, and is only the shadow of the officer 
in whose name he acts. And there is a distinction in doing an act 
by an agent and by a deputy. An agent can only bind his principal 
when he does the act in the name of his principal; but a deputy 
may do the act and sign his own name, and its binds his principal; 
for a deputy has, in law, the whole power of his principal: 

The definition given in the Century Dictionary is as follows: 

"A deputy is a person appointed or elected to act for 
another or others; one who exercises an office in an­
other's right; a lieutenant or substitute. In law, one 
who by authority exercise's another's office or some 
function thereof, in the name or place of the principal, 
but has no interest in the office. A deputy may in gen­
eral perform all the functions of his principal, or 
those specially deputed to him, but cannot again de­
pute his powers. Specifically-a subordinate officer au­
thorized to act in place of the principal officer, as, for 
instance, in his absence. If authorized to exercise for 
the time being the whole power of his principal, he is a 
general deputy, and may usually act in his own name 
with his· official addition of deputy." 

In the confiscation cases, reported in 20 Wallace's Reports of the 
Supreme Court of the United States, page 111, Mr. Justice Strong, 
in disposing of an objection which had been urged against proceed­
ings in the district court, to the effect that they had not been 
signed by the clerk of the court, but had only been signed by the 
deputy clerk, used these words: 

"This was sufficient. An act of Congress authorized 
the employment of the deputy, and in general a deputy 
of a ministerial officer can do every act which his prin­
cipal might do." 

The legal and the popular definitions agree, and I am of opinion 
that, inasmuch as the act which authorized you to appoint a deputy 
uses the term in its general and not in a special sense, the Deputy 
Secretary of Internal Affairs is authorized to act for you in all 
matters pertaining to your office, signing his name as "Deputy Secre­
tary of Internal Affairs." To require you to personally sign every 
paper or certificate would be to deprive you of that aid and the 
Commonwealth of that service which it was the purpose of the acts 
of 8th of May, 1876 (P. L. i43); 2d of May, 1887 (P. L. 78); 18th of 
April, 1895 (P. L. 38), and 24th of April, 1903 (P. L. 224), to secure. 

Very respectfully, 
HAMPTON L. CARSON, 

Attorney General. 
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OPINIONS GIVEN 'fO 'l'HE SUPERINTENDENT OF PUBLIC 
INSTRUCTION. 

MEDICAL COUNCIL. 

The act of May 18, 1903, does not confer any authority upon the Medical 
Council to isi;ue a certificate to Dr. Pilcher, permitting him to practice, unless 
he has passed a successful examination. 

Office of the Attorney General, 
June 30, 1904. 

Hon. Nathan C. Schaeffer, Superintendent of Public Instruction: 

Sir: I herewith return to you the letter of Doctor Pilcher, ad­
dressed to Dr. Henry Beates, concerning which you requested my 
opinion. 

I cannot find in the act of 18th of May, 1903, any authority vested 
in the Medical Council or the State Board of Medical Examiners 
which will enable them to issue a certificate to Doctor Pilcher, per­
mitting him to open an office or appoint a place to meet patients or 
receive calls within this State unless he has passed a successful ex­
amination. Section 15 of the act, referred to by you in your 
letter, does not confer this authority, but, on the contrary, by exclu­
sion prohibits if. The first part of the section, dealing with medical 
officers serving in the army and navy of the United States, plainly 
applies only to such as niay be in commission and actually engaged in 
Pennsylvania. 

SCHOOL DIRECTORS. 

Very truly yours, 
HA-MPTON L. CARSON, 

Attorney General. 

Under ·the laws, in all cities, boroughs or townships having "- population of 
over 5,000 inhabitants, the school directors may elect every third year viva voce, 
a city, borough or township superintendent and determine the amount of his 
compensation. 

Section 13, Article II ·of the Constitution does not apply to the case. The 
action of school directors is not a "law." 

Office of the Attorney General, 
Harrisburg, Pa., December 22, 1904. 

Hon. N. C. Schaeffer, Superintendent of Public Instruction: 

Sir: The act of April 9, 1867, (Section 7, P. L. 53); the act of 
June 15, 1871 (P. L. 390), and the act of May 7, 1885 (P. L. 15), are to 
be read together. 
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In effec t they provide that the school directors of any city or bor­
ough 01· township in the Commonwealth, having a population of over 
five thousand inhabitants, may elect every third year viva voce by 
a majority of the directors present one person of literary and scien­
tific rt·quirements and skill and experience in the art of t eaching, 
as cit_y, borough or township superintendent for the three succeed­
ing school years, and "determine the amount of his compensation." 

The word "determine" means to fix, settle or decide, and implies 
discretion. 

In rny judgment the result, once reached, is not unalterable, as 
much depends upon varying conditions, such as the value of the 
services, the worth of the incumbent, the increase of work, the in­
creased cost of living, the necessity or advisability of re taining a 
competent man. I find nothing in the acts which limits the discre­
tion of the directors. The matter is left to their good sound judg­
ment, exercised under a sense of duty to the public as well as to 
the superintendent. 

Section 13, article III, of the Constitution of the State does not 
apply to the case. The prohibition therein contained is aiined at 
legislative action, and forbids the passage of a· law increasing or 
diminishing the salary of a public officer. The action of the school 
direciors in determining the salary of a superintendent cannot be 
regarded as a law. The matter is fully covered by the decision of 
the Supreme Court in the case of Baldwin vs. City of Philadelphia, 
99 Pa. St. Rep., 165. 

That decision makes it unnecessary to consider whether a city, 
borough or township superintendent is a public officer in the con­
stitutional sense. 

I am of opinion that the increase is lawful. 
Very respectfully, 

HAMPTON L. CARSON, 
Attorney General. 
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OPINIONS GIVEN 'fO 'l'HE INSURANCE COMMISSIONER. 

INSURANCE GOMMISSIONER-REVOGA TION OF I N S U RAN GE 
BROKER'S LICENSE. 

Section 45 of the .act of May 1, 1876 (P. L . 53) as to the granting of licenses to 
insurance brokers is mandatory upon the Insurance Commissioner. There be­
ing no act of Assembly a llowing the Insura n ce Commissioner to r evoke the li­

cense of a broker who has violated the terms of the license , he is without au­
thority to do so. 

Office of the Attorney General, 
Harrisburg, Pa., F ebruary 12, 1903. 

Hon. Israel W. Durham, Insurance Commissioner: 

Sir: You ask me for an opinion whether you, as Insurance Com­
missioner, have the right to revoke · the license of an insurance 
broker convicted of violating the insurance laws or acting in excess 
of the powers conferred upon him by the certificate of authority. 

The limits of the authority of the broker are clearly stated in 
section 44 of the act of May 1, 1876 (P. L. 53), to which the certifi­
cate as granted .strictly conforms. The licensee is authorized and 
empowered "for and during the term of one year from the date here­
of to negotiate contracts of insurance or place. risks or effect insur­
ance with any insurance company established in this Commonwealth 
or its agents, and with the agents of :rny insurance company not 
incoqiorated by this Commonwealth, which is duly authorized to 
do business therein." The granting of such a license is governed by 
section 45, which is in the following terms: 

"The Insurance Commissioner shall grant certificates 
of authority *** which shall continue in force for one 
year from the date thereof, and shall be renewed annu­
ally thereafter." 

This language is mandatory and vests no discretion whatever in 
the Insurance Commissioner. Upon application being made and the 
payment of the prescribed fee, the license must be granted. Although 
there has .never been, so far as I know, a judicial interpre tation of 
this particular statute, yet similar statutes have been frequently in­
terpreted by the courts. 

In the case of Commonwealth v. Stokely, 12 Philadelphia, 316, it 
was said by Judge Mitchell, in dealing with a statute relating to 
places of amusement, in which the language was almost similar: 
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"'l'be language of this section is plain and peremptory, 
'which license shall be granted' * * ~· upon the payment,' 
and no discretionary power can be found in it unless we 
are at liberty to gather it from some other section of 
the act, or from some clear and established rule of 
genera1 law." · 

In i.he course of his opinion Judge Mitchell calls attention, by 
way of contrast, to the language of the act of April 11, 1868, section 
six, which r efers to the licensing of foreign insurance companies 
to do business in this State, and to various other statutes where a 
discretion was in t erms vested in the official empowered to grant 
such licenses, and draws a sharp distinction between such statutes 
and those, like the act under consideration, where the verb used is 
"shall' ' without qualifying language. And in Stedman's Appeal, 14 
Philadelphia Reports, 376, the same judge, dealing with an act 
whicli empowered the mayor of cities to grant licenses for theatres, 
concert saloons, etc., in terms almost identical with those under 
consideration, said: 

"Under this act, the license was a matter of right, 
to which the applicant was entitled on the payment of 
tlle amount fixed by law. The mayor bad no discretion 
in the matter." 

Similar results were reached in Commonwealth v. Kutz, 4 Dis­
trict Reports, and Smith's P etition, 5 District Reports, 465. 

Such, then, being the nature of the act which ;rou are called on 
to per~orm when an application is made to you for the granting of 
a license, ha ve you power to revoke the license so granted upon a 
violation by a broker of its t erms? 

A close reading of the acts r elating to your Department discloses 
the fact that no such power of r evocation is anywhere given, and, 
in the absence of any provision either in the act of May 1, 1876, 
or any other statute, conferring the power to revoke a certificate 
once granted in accordance with a mandatory law, I am of opinion 
that no power to revoke exists or can be properly exercised. 

It is noticeable th at in the acts discussed by the judges in the 
cases above quoted, in two instances, there were provisions covering 
the matter of revocation. Thus, in Stedman's Appeal, the provi­
sions of the act were as follows: 

"That for vio lation of a ny proYisions of the act the mayor might 
Yacate the license." 

Mu <>h stress was laid upon thi s provision. The conclusion 
reachC' d is fortified by the view taken by the. Supreme Court in 
Dolan's Appeal, 108 Pa. St., 5G4, where it was held that the courts 
of quarter sessions have the power to revoke li censes granted for 
the sa le of intoxicating liquors .• and the basis of tl:1e qeci~ion was 
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that such power was expressly conferred by the statute in the 
following terms: "Upon sufficient cause having been shown the 
said court shall have power to revoke any license granted by them." 
As no such words are to be found in the insurance acts, the power to 
revoke a license, in my judgment, does not exist. 

Very respectfully, 
HAMPTON L. CARSON, 

Attorney General. 

REGISTRATION OF FOREIGN BENEFICIAL SOCIETIES-INSURANCE 
COMMISSIONER-SIMILARITY OF NAME. 

The commissioner of insurance may refuse, at his discretion, registration, 
under the act of April 6, 1893, P. L. 7, to a foreign fraternal beneficial society 
on the ground of the close similarity in its name and ·title to tha t of a society al­
ready registered in Pennsylvania. 

Office of the Attorney General, 
Harrisburg, Pa., February 26, ·1903. 

Hon. Israel W . Durham, Commissioner of Insurance: 

Sir: You have called my attention to section two of the act of 
April 6, 1893 (P. L. 7), and section one of the act of 25th of June, 
1895 (P. L. 281), and request an opinion whether you, as Commis­
sioner of Insurance, can at your discretion refuse registration to a 
foreign fraternal beneficial society bearing a strong similarity in 
name to one already registered and having a number of lodges and 
a large membership in Pennsylvania. 

Accompanying your letter are a number of papers showing that 
there is already registered with your Department a fraternal bene­
ficial society of the State of Michigan under the title of "Knights 
of the Maccabees for Pennsylvania," and protesting against the reg­
istration of a fraternal beneficial society from the State of Michigan 
under the title of "Knights of the Modern Maccabees of 'Michigan." 
Similar protests are lodged in behalf of "The Supreme Hive, Modern 
Ladies of the Maccabees of the World" and "The Great Hive of the 
Ladies of the Maccabees of the State of Pennsylvania" against the 
registration of "The Ladies of the Modern Maccabees for Michigan" 
anq the "Knights of the Modern Maccabees of Michigan." 

I , am of opinion that you are at liberty to refuse the present appli· 
cant for registration solely upon the ground of the close similarity 
in name and title to that of the society already registered in Penn­
sylvania. With the merits of the contention between these societies 
you have nothing whatever to do, nor can you pass upon the con­
tested questions of power or priority of status in the home State. 
Neith~r ~f.l!J. 1f:>'!J. determine the rights of competing subordinate 
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lodges. It is sufficient for you to guard your Department and the 
public against the confusion that will arise from the close similarity 
in the titles of societies engaged in precisely the same kind of work. 
The prese nt applicant is seeking to enter a t erritory occupied by a 
society a l l'eady i·egistered and publicly known under a designation 
which has been appropriated by it through priority of application 
and regis tration. 

Your power to exercise a di scretion in this matter does not rest 
upon the second section of the act of April 6, 1893. If that section 
stood a lone, you would have no discretion in the matter, but the act 
of 25th of June, 1895 (P. L. :2~0), must be r ead in this connection. 
That act relates to fraternal benefi cial or relief societies, as defined 
in the act of 6th of .\pril , 18!:13, a nd provides that the Commissioner 
of Insurance shall be appointed as the attorney in this State of any 
foreign society seeking admission into this State, on whom process 
can be served. It is expressly provided that any lawful process 
against it, which is served on said attorney, shall be of the same 
legal force and validity as if served upon the association itself, and 
that iJ1e a uthority sha ll continue in force so long as any liability 
i-emain s outstanding in this State. Service np on such an attorney 
shall be deemed suffi cient service upon the association. It is made 
the duty of the Commissioner of Insurance, when served with proc­
ess, illlmed iately to notify the association of such service, and copies 
must be fo rwarded. A recol'd is to be kept, showing the day and 
hour upon which senice is made, and other formalities must be ob­
sened by the Commissioner of Insurance. This undoubtedly re­
quires can·ful action on the part of the Commissioner of Insurance, 
as agent, in order to guard effectua lly the rights of the principal. 
The Commissioner of Insurance has a right to protect himself against 
liability to ereor in the transaction of the business of his principal, 
and to this end it is reasonable that he should require that his prin­
eipal should do business undt•r a name and title so far distinct and 
indiYidua l that no confusion may arise either in his own Depart­
ment or in the public mind as to the identity of the principal for 
whom he is acting. The introduction of a qualifying adjective is so 
slight as to effect no tTa l change in the title. Names so closely 
s imilar as those under 1·n nsideration an· objectionable, and you can 
rejec· t the present application upon th e principle of idem sonanB. 

V ery respectfu lly. 
(Signed.) H .\.MPTON L. CARiSON, 

"\ ttorney Gl'n<'ra l. 
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LIVE STOCK INSURANCE BY MUTUAL FIRE INSURANCE COMPANIES. 

Mutual -fire insurance companies, incorporated under Section 1 of the act of 
May 1, 1876 (P. L . 53) may insure live stock against Joss by fire . 

Office of the Attorney General, 
Harrisburg, Pa., April 30, 1903. 

Hon. IHael W. Durham, Insurance Commissioner: 

Sir: I have your letter of recent date, in which you state that the 
question has been raised before your Department as to the right 
of mutual fire insurance companies, incorpora ted under the first 
paragraph of ~ection one of ti1e act of May 1, 1876 (P. L. 53), to insure 
live stock against loss by fire, and asking for an official opinion 
thereon. 

The part of the sec tion in question r eads as follows: 

''And any t en or more persons, citizens of this Com­
monwealth, may associate in accordance with the provi­
sions of this act, and form an incorporated company for 
any of the following purposes, to wit: 

"First. 'fo make insurance either upon the stock or 
mutual principle against fire on all kinds of buildings, 
merchandise and other property, and to effect marine 
and inland insurance on vessels, cargoes and freights, 
and on merchandise and other property in course of 
transportation." 

Nearly all of the fire insurance companies incorporated in this 
State have been formed under the provisions of the above act, and 
~heir right to make insurance against loss by fire on all kinds of 
property has never been questioned until in the present instance. 
'l'his doubt seems to have arisen from a mistake.n construction of 
the fourth paragraph of the first section, which permits companies 
organized as above "to make insurance either upon the stock or 
mutual principle upon the lives of horses, cattle and other live stock, 
against loss, damage or liability arising from any unknown or con· 
tingeut event whatever, except the peril s and risks enumerated in 
the pn:ceding paragraphs of this section. 

It will be readily seen that the purpose of paragraph four was to 
authorize the formation of companies to do what is known as "live 
stock insurance;" that is, to make insurance upon the lives of horses, 
cattle and other live stock against any loss, damage or liability 
except such as are covered in the preceding paragraph_s of the sec­
tion, and it does not limit or res trict the powers of companies 
organized under the preceding paragraphs in any way, but specifi c­
ally exempts them in terms. Inasmuch as a l'Ompany organized 
under the first paragraph has the right to make insurance against 

13 
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fire "on all kinds of ........ property,'' and as live siock is unques-
tionably property, it follows logically that such companies may in­
sure live stock against loss by fire. 

I am therefore of opinion, and advise you, that a company incor­
porated under the provisions of the first paragraph of the first sec­
tion oi this act may make insurance against loss by fire upon all 
kinds of property, including live stock. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 

NATIONAL INSURANCE COMPANY-CORPORATIONS-INCREASE OF 
STOCK-ACT OF FEB. 9, 1901. 

The act of February 9, 1901, P. L. 3, entitled "An act to provide for increasing 
the capital stock and indebtedness of corporations," relates, in express ·terms, 
to any corporation created by general or special Iaw, and therefore applies to 
a corporation created by a special act whose charter contains nothing which ex­
empts it from compliance with the terms of any act subsequently passed for the 
regulation, control and management of corporations. 

The requirements of the act of February 9, 1901, P. L . 3, considered. 

Office of the Attorney General, 
Harrisburg, Pa., September 17, 1903. 

Hon. Israel W. Durham, Insurance Commissioner: 
Sir: You ask me whether the resolution, of which you send me 

a duly certified copy, as filed in the office of the Secretary of the 
Commonwealth, adopted by the stockholders of the National Insur­
ance Company of Allegheny, Pa., on the 4th day of May, 1903, cover­
ing the increase of the capital stock of said company, is in legal form 
and in compliance with the requirements of the law. 

The certificate shows that a meeting of the stockholders of the 
said company, held on the date specified, at the office of the com­
pany, 1,703 shares out of 2,000 being represented, the following reso­
lution was unanimously adopted: 

"Resolved, That the capital stock of the National In­
surance Company of Allegheny, Pa., be and is hereby 
increased from $100,00 to $200,000; and it is further re­
solved that the officers and board of directors be au­
thorized to issue two thousand new shares of stock at 
a par value of fifty dollars; and it is further resolved 
that each stockholder shall have the right to subscribe 
of the new stock pro rata of his present holdings, sub­
ject to the price and terms as proposed by the directors 
at a meeting of its board, held Mat·ch 16, 1903." 

The foregoing resolutions are duly certified to by the president 
of the company and the secretary. 
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I am of opinion that the resolutions as adopted do not comply 
with the requirements of the act of 9th of February, 1901 (P. L. 3), 
and I am further of opinion that this act is binding upon the com­
pany. The company was chartered under a special act of Assembly, 
dated the 6th day of February, 1866, under an act entitled "An act 
to incorporate the National Insurance Company of the City of Alle­
gheny." By the first section certain individuals therein named, 
citizens of Allegheny county, were appointed commissioners who 
were authorized and empowered to establish an insurance company, 
to be located in the city of Allengheny, in the county of Allegheny, 
by the name and title of "The National Insurance Company," with a 
capital of $100,000, with a privilege of increasing the same to $200,-
000, and said company should be organized and managed accord­
ing to the provisions of an act to provide for the incorporation of 
insurance companies, approved the 2d day -of April, 1856, excepting 
section eight, and be limited to the risk designated in the first class 
in the seventh section of said act, and that section third be amended 
by allowing the payment of stock to be made in lawful money of the 
United States instead of gold and silver. 

The foregoing provisions constitute the substance of the charter. 
It is observable that, while the charter confers the power to increase 
the capital stock from $100,000 to $200,000, yet there is no provi­
sion prescribing the manner in which said increase shall be made. 
The ad of 9th of February, 1901 (P. L. 3), entitled "An act to pro­
vide for increasing the capital stock and indebtedness ·of corpora­
tions," relates in express terms to "any corporation created by gen­
eral or special law." It applies, therefore, directly to the National 
Insurance Company of the City of Allegheny, which was created by 
a special law, and there is nothing in the charter which exempts 
that company from compliance with the terms of any acts subse­
_quently passed for the regulation, control and management of cor­
porations. 

Section two of the a ct prescribes specifically the mode by which 
an increase in capital stock shall be made, bo"7 notice shall be given, 
how the consent of the stockholders shall be obtained and certified; 
and vrovides further for a special meeting of stockbOlders, together 
with notice of the object, followed by publication in the newspapers, 
how the vote shall be taken and the election conducted, how the 
judges shall be sworn, how they shall make out their returns in 
duplicate, how ballots shall be endorsed, how proxies shall be re 
ceived; how a statement of the amount of capital stock shall be fur· 
nished to the judges of election; and, further, how the returns of 
actual increase shall be made within thirty day~ thereafter to the 
Secretary of the ·Commonwealth, and how a bonus shall be paid to 
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the State Treasurer upon the increase. There is also a penalty im· 
posed for neglect or omission to make said return. 

In my judgment, all of the foregoing pr·ovisions. of the act are 
binding upon this company, and compliance with them is a pre· 
requisite to any valid increase of capital stock. 

I hErewith return the papers. 
Very truly yours, 

HAMPTON L. CARSON, 
Attorney General. 

HEALTH INSURANCE COMPANIE'S-:-JOINT STOCK HEALTH INSUR­
ANCE COMPANIES-CAPIT'AL STOCK-ACT OF MAY 1, 1876, .AND APRIL 
28, 1903. 

The effect of the acts of April 28, 1903, P. L. 329, and May 1, 1876, P. L. 53, 
is that a corporation organized for the purpose of insuring the health of indi­
viduals upon the joint stock plan cannot commence business until its capital has 
been paid in full. Until then it cannot issue certificates to the persons entitled 
to the same, and it cannot call upon the Insurance Commissioner to examine 
the assets of the company and to empower it to issue policies and engage in 
the business of insurance for which it was organized. 

October 31, 1903. 

Hon. Israel W. Durham, Insurance Commissioner : 

Sir: I write in reply to your request for an opinion as contained 
in your letter of October 10th, calling my attention to the provisions 
of the act of first of 'May, 1876 (P. L. 53), and also to the act of 28th 
of April, 1903 (P. L. 329). 

You particularly diPect my attention to the third section of the 
act of 1903 and ask whether y·our Department is required to issue 
authority to a company incorporated under the provisions of the 
act of 1903 as soon as ten per centum has been paid in on the 
capital, or whether you must insist that such a company shall comply 
with the requirements of the act of 1876 and have its capital fully 
paid up before a license is grnnted. 

I find nothing in the act of 28th of April, 1903 (P. L. 329), which 
would authorize a corporation formed for the purpose of making 
insurance upon the health of individuals upon the joint stock basis 
to commence business with but ten per cent. of its capital paid in. 
There are but three sections of the act which are pertinent to the 
subject under discussion. 

The first section provides for the incorporation, "either upon the 
stock or mutual principle, for insurance upon the health of indi­
viduals, and against per·sonal injury or disablement, and against 
death, resulting from natural or ac<'idental causes; provided, that 
such corporation shall not issue policies agrrl'ing to pay more than 
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ten dollars per week in the event of sickness, accident or disable­
ment, nor more than two hundred and fifty dollars in the event of 
death." 

So far as this section is concerned, it is a slight modification of 
section one 1of the .act of May 1, 1876, but it is entirely silent as to the 
time when business can be commenced. 

The second section provides that: 

"Such persons shall associate them.selves together 
and the company shall be formed and incorporated, in 
the manner provided by law for the incorporation of in­
surance companies, and shall be authorized to transact 
the business of insurance in the same manner and upon 
the same conditions as insurance companies are by law 
authorized to do, in so far as such laws are not inconsist­
ent with the Qrovisions of this act." 

This throws the inquiry back to the act of first of May, · 1876, (P. 
L. 53), in order to ascertain the conditions upon which such business 
can be transacted. The only sections which are pertinent are sec­
tions; 2, 3, 4, 5, 6, 10 and 12. 

Section two expressly provides what the articles of agreement 
. shall specify as to the name of the corporation, the class of insur­

ance for the transaction of which it is constituted, the plan or prin­
ciple upon which the business is to be conducted, the place in which 
it is to be established, the amount of its capital stock, if any, the 
general objects of the company, the proposed duration of the same 
and the powers it proposes to have and to exercise. 

The third section provides the method by which the articles shall 
be acknowledged and forwarded to the Commissioner of Insurance 
and submitted to the Attorney General for exa.mination, followed 
by a certificate to the Governor. 

The fourth section provides as to the election of officers, the open­
ing of books for subscriptions in the case of a joint stock company. 

The fifth section provides that : 

"The capital stock of a joint stock company, shall be 
divided into shares of not less than ten dollars each, 
payment of which shall be made in lawful money, ten 
per centum on each share at the time of subscribing, 
and the balance at\ such times as the company may di­
rect not exceeding s-ix months from the time of sub­
scription; and the company may prescribe such rules 
with regard to forfeiture of partial payments on sub­
scriptions as they may deem advisable, which rules shall 
be binding upon subscribers, providing they be made 
known at the time of subscription." 

I quote this section in full for purposes of comparison with the 
third section of the act of 28th of April, 1903, and it will be observed 
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that the only change made by the later act is in substituting the 
words "one year" in place of the words "six months" from the time 
of subscription. 

The sixth section provides that: 

"Whenever one half of the capital stock mentioned 
in said Articles of Agreement shall have been sub­
scribed, and twenty per centum on each share paid into 
the hands of the treasurer of the company, the presi­
dent, treasurer and a majority of the directors of said 
company, shall, under their respective oaths and affir­
mations, make a certificate to the Governor, stating the 
number and par value of the shares of stock in said 
company, the names and residences of the subscribers, 
the number of shares subscribed by each, the amount 
paid in on each share, and the amount of money in the 
hands of the treasurer on account of such payments, 
and where the same is deposited. Upon the receipt of 
such certificate, the Governor shall, in case he approves 
of the Articles of Agreement certified to him as herein­
before provided, endorse his approval thereon, and cause 
letters patent to issue erecting the subscribers to said 
Articles of Agreement and their associates into a body 
corporate with succession under the name designated 
in said Articles of Agreement, but they shall not have 
the power to engage in the business of insurance until 
they have otherwise complied with the provisions of this 
act." 

Here it will be observed that there is a distinct provision as to 
when they shall have the power to engage in the business of insur­
ance. 

'.!.'be tenth section provides: 

"As soon as the whole amount of the capital stock of 
a joint stock company, * * •· duly incorporated under 
this act, has been paid in, certificates shall be issued 
t,herefor to the persons entitled to the same, which cer-· 
tificates shall be transferable at any time upon the 
books of the company; and the president or secretary 
of the company shall notify the Insurance Commissioner 
that the capital of the company has been paid in, and 
that it is ready to commence business, whereupon the 
Insurance Commissioner shall, in person or by deputy, 
examine the assets of the company, and in case he finds 
that it is possessed of money or assets invested in the 
manner hereinafter specified, equal to the amount of 
its capital stock, less the necessary expenses of organi­
zation, he shall issue to said company a certificate show­
ing that it bas been organized in accordance with the 
provisions of this act, and that it bas the requisite 
amount of capital for the transaction of business in 
the State, which certificate shall empower the com­
pany to issue policies and otherwise do the business 
of insurance for which it was organized." 
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The second clause of section 12 reads as follows: 

"Joint stock companies organized to insure health or against acci­
dents • * * must have a capital stock of at least one hundred thou­
sand dollars," and by the thirty-sixth section all insurance com­
panies except those specially exempt shall be subject to the provi­
sions and requirements of the act dated the 4th day of April,, A. D. 
1873, entitled "An act to establish an insurance department," and 
the several supplements thereto. 

It is clear, therefore, that all of the foregoing provisions of the 
act of 1876 are to be read in connection with the provisions of the act 
of 28th of Apl'il, 1903, and it is further clear that an insurance com­
pany incorporated under the later act can only be authorized to 
transact the business of insurance in the same manner and on the 
same conditions as are prescribed by the act of first of May, 1876, 
except in so far as the provisions of the later act are inconsistent 
with those of the earlier one. 

The ·only section of the act of 28th of April, 1903, which it is neces­
sary to consider in this connection is the third. It will be found 
upon comparison that the third section is a re-enactment of section 
five of the act of first of May, 1876, with the exception that the limit 
of time, · as has been heretofore stated, within which subscriptions 
to stock can be met, is extended fr.om six months to one year; and 
with the further feature that the minimum of capital stock fixed 
by the eleventh section of the act of 1876 is reduced from one hun­
dred thousand dollars to twenty-five thousand dollars. In all other 
respects the act of 1876 remains unchanged, and it is observable 
that tllere is nothing in the third section of the act of 28th of April, 
1903,which authorizes a company organized under it to begin busi­
ness upon the payment of ten per centum on each share at the time 
of subscription. 

Giving full effect, therefore, to the later act, it results simply in 
a reduction of the authorized capital to a minimum of twenty-five 
thousand dollars and in an extension of the time of subscription 
to stock from six months to one year. There is nothing whatever 
in the later act which relates to the time of doing business, and 
the provisions of the act · of 1876 specifically contained in sections 
6 and 10 remain in full force. 

I conclude, therefore, that the effect of both acts read together is 
to require of a company organized for the purposes of a health 
insurance company upon the joint stock plan, that it cannot com­
mence business until its capital has been paid in full, as required 
in the express t erms of section 10 of the act of 1876; that not until 
then can certificates be issued to the persons entitled to the same, 
and .not until then can the Insurance Commissioner be called upon 
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to examine the assets of the company and empower it to issue poli­
cies and engage in the business of insurance for which it was or­
ganized, and this can only be done after the president or secretary 
of the company shall have notified the Insurance Commissioner 
that the capital stock of the company has been paid in and that 
it is ready to commence business. 

In my judgment1 after critically comparing the two statutes, the 
Legislature never intended that health or accident insurance com­
panies should begin active business before their capital was fully 
paid up. It would be contrary to the spirit and reason of all insur­
ance legislation as it appears upon the statute books to hold that 
this class of insurance companies could begin acti>e business upon 
the payment of ten per cent. of their capital stock without waiting 
until it be paid in full. 

Very truly yours, 

INSURANCE COMMISSIONER. 

HAMPTON L. CARSON, 
Attorney General 

The yearly renewal contracts, the special adviser's contract and the applica­
tion for appointment as special adviser, submitted to the Attorney General by 
the Insurance Commissioner, are in substantial violation of the act of May 7, _ 
1889, P. L. 116, and the amendment thereto, approved July 2, 1895, P. L. 430, 
because they discriminate in favor of individuals, between insurants of the 
same class and equal expectations of life, in the amount or payment of premium 
or rates charged for policies, and special favors, benefits, consideration~ and 
inducements not specified in the policy contract of insurance. 

Office of the Attorney General, 
Harrisburg, Pa., December 11, 1903. 

Hon. Israel VI'. Durham, Insurance Commissioner: 

Sir: I have examined the copies of the yearly renewal contracts, 
the special adviser's contract and the application for appointment 
as special adviser, which you sent me, and I have considered in 
connection therewith the act of May 7, 1889 (P. L. 116), and the 
amendments thereto, approved July 2, 1895 (P. L. 430). I am of 
opinion that the contracts referred to are in substantial violation 
of the abo>e acts, b0cause they discriminate in favor of indiYiduals, 
between insurants of the same class and equal expectations of life, 
in the amount m payment of premium or rates charged for policies, 
and special favors, benefits, considerations and inducements not 
specified in the policy contract of insurance. The inequality of the 
terms and conditions of the contracts, so coupled with policies of 
insurance, are quite apparent, and, in my judgment, are improper 
under the law. 
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To r.each this conclusion it is but necessary to compare the provi­
sions of the contracts with those of the statute. The yearly renewal 
commission contract of the Security Life and Annuity Company of 
America, with an office in Philadelphia, after reciting that the com­
pany has the good will and favorable influence of many of the lead­
ing business men of the country, and, that, to extend the benefits 
and advantages of the company and to further increase its busi­
ness throughout the United States, an advisory board shall be 
composed of well-known citizens whose good will and favorable 
influence shall be a considerable factor in sustaining the present 
high standing of the company, provides that, in consideration of 
the foregoing and the continued favorable influence, good will and 
assistance in building up the company of the holder of the certifi­
cate, the company, to compensate the person therein named for his 
services, agrees to create from its expense appropriation a special 
renewal commission fund each year during the succeeding forty 
years, based on the number of thousands of dollars of insurance 
which the company shall have in force in the United States on 
the 30th day of June of each year, and which was issued during the 
ten years between July 1, 1903, and June 30, 1913, both inclusive. 

The company further agrees to appoint not to exceed four hun­
dred members of said board, and in the event of any such membe1· 
forfeiting his membership therein his place will not be filled, but 
the number of persons who shall thereafter be considered as mem­
bers of said hoard shall thereby to that extent be forever decreased. 
On June 30, 1904, and annually thereafter, during the period of 
the forty years mentioned above, the company shall determine the 
number of thousands of dollars of such insurance then in force; also 
the number of members then remaining in said board; and each 
member shall at all times be entitled to representation in said board 
in each distribution of funds in the proportion of one unit to each 
one thousand dollars of insurance (and proportionately for other 
amounts) upon which he has caused the company to receive the 
regul~r premiums, and for the number of units written in the 
contract. Within sixty days from June 30, 1904, and annually 
thereafter, during the period specified above, and during the con­
tinuance of the contract A B of . . . . . . . . shall each year be paid 
such sum of money as shall be obtained by dividing an amount 
equal to twenty-five cents for each one thousand · dollars of said 
insurance then remaining in force by° the total number of units 
represented by the then persistent members of said board, and by 
then multiplying the quotient thus obtained by the number of units 
of representation to which the holder of the certificate shall be en­
titled in each distribution of funds in which he shall participate, 
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less any agent's license fee paid by the company for the holder of 
this contract; this payment being his compensation for his assist­
ance in securing and retaining on the books of the company the 
insurance on which the amount of said fund is based. This yearly 
renewal contract is issued and will remain in force upon the two 
following conditions, which are agreed to by the holder thereof: 
First, that the person therein named shall annually furnish to the 
company, upon its request, the names of ten people, residents of 
his county, whom he deems insurable; second, that be shall cause 
the company to receive the regular premiums on an amount of in­
surance aggregating at least . . . . . . . . thousand dollars. Should 
the person named in the certificate die or fail to comply with either 
of the above two conditions, then it may be construed that he has 
ceased to give the company the benefit of bis influence, good will 
and assistance, required under the contract as a consideration for 
which payments are to be made thereunder, and the company may 
then cance 1 the agreement and discontinue further payments to 
him thereunder. 

The yearly renewal commission contract issued by the Bankers' 
Life Insurance Company of the City of New York is similar in 
form and substance ·to that just analyzed, except that it boasted of 
its possession of the good will and influence of leading bankers in 
and around the city of New York, and then proposed to appoint an 
advisory board of five hundred Pennsylvanians without regard to 
their fitness or knowledge as life insurance agents, upon terms of 
like injustice to other policy holders. 

The same vicious features of preference and inequality appear 
in the application for appointment as special adviser, and the spe­
cial adviser's contracts issued by the State Life Insurance Company 
of Indianapolis, Ind., except that the agent, while agreeing to main­
tain in force a certain amount of insurance placed through his ef­
forts, is not required, as a condition of bis appointment, to take a 
policy on his own life. There is nothing, however, to prevent him 
from doing so if he so wills it. The temptation is strong that he 
will. There is nothing attractive in it to a "leading" business man 
who knows nothing of the calling of soliciting life insurance, and 
to whom the compensation as agent, pure and simple, would be but 
meager, unless it be the feature of endeavoring by this means 
to scale down the cost of bis own personal insurance. 

It remains but to quote the provisions of the act of 7th of May, 
A. D. 1889 (P. L. 116), as amended by the act of 2d of July, 1895 
(P. L. 430). The act provides: 

"That no life insurance company doing business in 
Pennsylvania shall make or permit any distinction or 
discrimination in favor of individuals, between insur-



No. 21. OPINIONS OF THE·ATTORNEY GENERAL. 

ants of the same class and equal expectations of life, 
in the amount or payment of premiums or rates charged 
for policies of life or endowment insurance, or in the 
dividends or other benefits payable thereon, or in any 
other of the t erms and conditions of the contracts it 
makes, nor shall any such company or agent thereof 
make any contract of insurance or agreement as to 
such contract, other than as plainly expressed in the' 
policy issued thereon, nor shall any such company or 
agent pay or allow, or offer to pay or allow, nor shall 
any insurant receive directly or indirectly, as in.duce­
ments to insurance, any rebate or premium payable on 
the policy, or any special favor or advantage in the divi­
dends or other benefit to accrue thereon, or any valuable 
consideration or inducement whatever not specified, in 
the policy contract of insurance." 
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Severe penalties are prescribed for violations of the act. The 
compan:y, as well as its agent or agents, or any person violating the 
foregoing provisions of the law, shall be guilty of a misdemeanor 
and upon conviction shall be sentenced to pay a. fine of $500 on each 
and every violation, where the amount of insurance is $25,000 or 
less, and for every additional $25,000 insurance or less there shall 
be an additional penalty of ·$500, and the offender or offenders so 
convicted shall thereupon be disqualified from acting as life insur­
ance agents for the period of three years thereafter, and the fine 
or fines shall be collected as fines are by law collectible, one-half to 
be paid to the informer and one-half to the county treasurer for 
the benefit of the common school fund in the county where the 
offense is so committed. 

It cannot be successfully contended that the foregoing contracts 
are bona fide contracts of agency. There is no specified commis­
sion; there is no selection because of the special fitness or knowl­
edge of the agents so chosen. It would be difficult to determine 
whether there was any mutuality in the contract and whether, if 
broken on either side, the damages would be susceptible of accurate 
ascertainment. It cannot be doubted that the members of these 
so-called advisory boards, which are never called together and never 
intended to be called together, selected not because of their special 
skill or knowledge as solicitors of life insurance, but because of 
their alleged "influence," "good will and assistance" as business men 
of repute in helping the company by naming other citizens of their 
district deemed to be insurable .• but who will not and cannot share 
the benefits, valuable considerations and inducements to activity 
conferred by the certificate of appointment, are in the receipt of 
that which is not specified in the policy contract of insurance, and 
constitute by themselves a favored class, receiving for services so 
vague as to be incapable of definition a distinct pecuniary reward, 
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which, in effect, reduces the cost of their own insurance, and places 
all those who may be induced to insure through their efforts, but 
who cannot enter the favored class, at an appreciable disadvantage 
as the result of discrimination against them. 

The only decisions of a court of last resort which I have been 
able to find are those of the State of Michigan. In the case of State 
Life Insurance Company YS. Strong, 127, Mich., 346, the Supreme 
Court, affirming a decision of the court below, and in disposing of 
the contention of counsel that the contract of insurance was sepa­
rate and distinct from the advisory representative contract, said: 
"We are of opinion that they were both a part of one transaction 
........ and within the prohibition of the statute." 

Subsequently, in mandamus proceedings against the Insurance 
Commissioner, 128 Mich. 85., the court sustained the Commissioner 
in holding that a general statute, forbidding discrimination among 
insurants, applied alike to assessment and legal reserve associations. 

The decisions are in the line of the rulings of the Attorneys Gen­
eral and the 1n·surance Commissioners of several states, and are a 
safe guide for you to follow. 

Very respectfully, 
HAMPTON L. CARSON, 

Attorney General. 
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OPINIONS GIVEN TO THE COMMISSIONER OF BANKING. 

RIGHT OF BANKING INSTITUTIONS TO ESTABLISH BRANCHES IN 
THE CITY OR. COUNTY WHERE SUCH INSTITUTIONS ARE LOCATED. 

Banking institutions; incorporated under the laws of ·this State, must have 
a fixed place for the transaction of business. It is apparent that it was the in­
tention of the Legislature to confine the business of such banking institutions to 
one place , and there is no authority of law for such institutions to establish 
branch offices. 

The We.stern Saving Fund Society's charter was amended by the court of 
common pleas of Philadelphia . The court in granting the amendment con­
ferred upon the society -the right to establish branch offices in the city of Phila­
delphia. The right of the Western Savings Fund Society to establish 'branch 
offices is not passed upon. 

Office of the Attorney General, 
Harrisburg, Pa., January 19, 1903. 

Hon. Frank Reeder, Commissioner of Banking: 

Sir: There has been pending in this Department for sometime an 
application by the Commissioner of Banking for an opinion on the 
question of the right of the Western Saving Fund Society of Phila­
delphia and other banking institutions incorporated under the laws 
of Pennsylvania to establish branches in the city or county where 
such institutions are located. 

It is .clear to me that a banking institution, incorporated under 
the laws of our State, must have a fixed place for the transaction 
of its business. It is also apparent that it was the intention of the 
Legislature to confine the business of such banking institutions 
to one place. I cannot find any authority for a bank with its lo­
cation fixed undertaking to widen the scope of its banking privileges 
by creating one or several branch offices at different points, either 
in the city or the county where the principal banking institution is 

. located. It is my opinion that such institution does not have this 
privilege conferred upon it by our acts of Assembly. 

I will not undertake, however, to pass upon the question of the 
right of the Western Saving Fund Society to do business in the man­
ner claimed by this institution. In that particular case it appears 
that said society had its original charter amended by the court of 
common pleas of the county of Philadelphia in 1902. The court 
wherein the application was made and amendment granted gave 
this society tbe right to establish branch offices in the city of Phila­
delphia. It seems to me, therefore, that this question cannot be 
raised collaterally in a proceeding asking for .an opinion from the 
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Attorney General. The courts having already passed on the appli­
cation of said society and it ·having acted under the authority con­
ferred by the decree of the court, I do not feel warranted in giving 
an opinion upon the question involved in this collateral way. If 
there is doubt about the correctness of the position taken by the 
court, the whole question can be raised by a proper proceeding in­
stituted in the courts. 

Very respectfully yours, 
JOHN P. E:LKIN, 

Attorney General. 

BUILDING AND LOAN ASSOCIATIONS-ACT OF APRIL 29, 1874. 

A building and loan association incorporated under the act of April 29, 1874, 
P. L. 73, which lends its money to an a lien company or invests it in obligations 
of township officials, abuses its corporate powers, which are specifically enume­
rated in Section 37 of the act. 

Office of the Attorney General, 
Harrisburg, Pa., May 8, 1903. 

Hon. Robert McAfee, Commissioner of Banking : 

Sir: In your letter of April 28, you state that it appears from 
the report of an examination recently made by an examiner of 
your Department that the Building and Loan Association of Ken­
nett Square, Pennsylvania, a majority of the shareholders and some 
of the officers of which are identified with the American Road Ma­
chine Company of Kennett Square, is loaning the funds of the as­
sociation to the road company, as well as investing funds of the 
association in obligations given by township officers of various coun­
ties in southern and "'estern States in return for American road ma­
chinery. You further state that your Department asserts that the 
building and loan association in question has exceeded the powers 
conferred upon it by its charter; that it is practically doing a bank­
ing business; and you request my opinion as to the right of a build­
ing and loan association, incorporated under the act of April 29, 
1874, to do business of this character. 

I have considered the matter and, assuming the facts to be as 
stated, I am of opinion that the position taken by your Department i~ 
correct. The powers of building and loan associations incorporated 
under the act of April 29, 1874, are specifically stated in section 37 
of that act (P. L. 96). It is there expressly provided that "such as­
sociations shall have the power and franchise of loaning or advanc­
ing to the stockholders thereof the moneys accumulated from time 
to time, and the power and right to secure the repayment of such 
moneys, and the performance of the other conditions upon which the 
loans are to be made, by bond and mortgage or other security, as 
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well as the power and right to purchase or erect houses, and to sell, 
convey, lease or mortgage the same at pleasure to other stock­
holders or others for the benefit of their stockholders in such man-

' ner also that the premiums taken by the said associations, for the 
preference or priority of such loans shall not be deemed usurious." 

The remaining provisions of the act fully sustain this combined 
purpose. It would be an abuse and misuse of its corporate powers 
for a building association to lend its moneys to an alien company 
or to invest the same in obligations given by township officials, 
whether here or elsewhere. I am .not passing upon the question of 
fact, but should the conduct of this association require my interven­
tion, you can call it to my attention according to the settled prac­
tice in such cases, being prepared to prove the facts alleged, upon 
full notice to the officers of the association. 

Very truly yours, 
HAMP'l'ON L. CARSON, 

Attorney General. 

BANK CHARTERS-BANKS AND BANKING-CHARTER CERTIFICATION 

-ATTORNEYS-IN-FACT-ACT OF MAY 13, 1876. 

The certificate required by the act of May 13, 1876, Sec. 2, P . L. 161, to be made 
and acknowledged by persons forming a corporation for banking purposes can­
not .be made by ·an attorney-in-fact for one of the incorporators. 

Office of the Attorney General, 
Harrisburg, Pa., May 20, 1903. 

Hon. Robert McAfee, Commissioner of Banking: 
Sir: After calling my attention to the provisions of the act of 

May 13, 1876 (P. L. 161), for the formation an~ regulation of banks 
of discount and deposit, as to the signing of articles of association 
and the making of a certificate under the P,ands of the associators, 
which certificate is to be acknowledged before a judge or notary 
public, you ask me to advise you whether or not the terms of the act 
would be complied with if one of the incorporators, who signed the 
articles of association but failed to sign the certificate, and has 
since gone broad, could have his name attached thereto by an at­
torney-in-fact, who was empowered to attend to the business per­
taining to this particular matter. 

·section two of the act in question provides that the persons 
forming such associations shall under their hands make a certificate 
which shall specify the na.me of the banking association, the loca­
tion. or place of business, the amount of capital stock and number of 
shares, the names and places of residence of sharehold-ers, the num­
ber of shares held by each, and a statement that such certificate 
is made to enable the persons named to form a corporation for 
banking purposes under the act. 
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It is clear that this provision requi1·es the certification and sub­
sequent acknowledgment of certain matters of fact, the knowledge 
of -which is necessarily personal. I am of opinion that a power of 
attorney would not be competent to enable the attorney to make 
such certification, as he has no knowledge of his own in the matter 
which would be competent, and he cannot have such knowledge 
delegated to him under the letter of attorney. While a man may 
execute a deed through an attorney and authorize that attorney 
to make acknowledgment in the name of the principal, the act so 
performed is but a ministerial act and involves no certification as 
to facts upon personal knowledge. Hence I am of opinion that, 
even though the power of attorney should be drawn in terms speci­
fically covering the facts of this case, yet I believe, from the nature 
of the instrument, it would be legally incompetent to authorize the 
attorney so to act. A proper course-which I suggest for your 
consideration-is to have the paper sent to the gentleman in Europe, 
who can make the necessary acknowledgment before a Consul of the 
United States and return it to you after himself signing the certi­
ficate and making personal acknowledgment. 

I am, Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 

BANKS AND BANKING-FOREIGN BANKING CORPORATION SENDING 
AGENT THROUGHOUT PENNSYLVANIA TO SOLICIT BUSINESS-ACT OF 
APRIL 15, 1850. 

The act of April 15, 1850, P. L. 494, prohibiting any bank in Pennsylvania or 
any other State from maintaining any branch -or agency for the transaction 
of business at any other place than tha t nam ed in its charter, does not prevent 
a foreign banking corporatio.n, which makes a specialty of banking by mail 
and whose place of business is without the state, from sending a n agent through 
the State to solicit business, provided such agent does not himself receive de­
posits of money, but simply ·acts as a solicitor. If he receives dep-osits of money 
in addition to soliciting business, such conduct is prohibited by the act. 

Office of the Attorney General, 
Harrisburg, Pa., February 5, 1904. 

Hon. Robert McAfee, Commissioner of Banking: 

Sir: I have yours of the 5th of January, stating that the Aetna 
Banking and 'l'rust Company, incorporated under the laws of West 
Virginia, and doing business in \iVashington, D. C., has written your 
Department, asking if it can do business in this State by a traveling 
agent or agents, soliciting business for it in doing a banking busi­
ness by mail. 
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You state that tlte banking act of 1850, in your judgment, pro­
hibits banks in this or any other State from establishing branches 
in the name of one or more individuals, and also prohibits com­
panies incorporated by the laws of any other of the United States 
from doing a banking business in Pennsylvania. You therefore 
ask me whether the business contemplated by the Aetna Banking 
and Trust Company can be legally done in this Commonwealth. 

You accompany this letter by a statement of the Aetna Banking 
and Trust Company, over the signature of its cashier, that it is a 
corporation formed under the laws of West Virginia, with powers 
almost exactly similar to those of the title insurance companies of 
this State, but is engaged simply in the banking business and mak­
ing a specialty of banking by mail, and that it desires to do busi­
ness in this State, and for that purpose to send a traveling repre­
sentative. 

A later letter from the same corporation, over the signature of 
its cashier, states that it is not the desire of the Aetna Banking 
and Trust Company to establish a banking house or branch of a 
banking house in Pennsylvania, but simply to reinforce its news­
paper and magazine advertising by the aid of a traveling solicitor 
who does not make collections for the Aetna Banking and Trust 
Company, but simply drums up business for it. The statement is 
further made that the business in this regard is similar to that of 
several of the banks in Pittsburg that advertise for banking by 
mail, and it is understood that they pursue the same method in other 
states as well as in Pennsylvania. 

It is further stated that it is believed that the Banking Depart­
ment of this State permits the issuance of money orders of the 
Bankers' Money Order Association, and the sale of money orders 
by express companies, these latter being strictly banking opera­
tions, whether viewed in the light of issuance of bills of exchange 
or, in a more exact description of express money or·ders, certi­
ficates of deposit, for, although the express money order is the 
outgrowth of the reception of money for direct transmission, it is 
in the present day simply the reception of a deposit and the giving, 
therefore, of a certificate of deposit, payable in any of the branch 
offices of the express company issuing the same. 

Section 50 of the act of April 15, 1850 (P. L. 494) provides that: 

"Each and every bank in this Commonwealth or any 
other State is hereby prohibited from establishing, 
maintaining, keeping or continuing, directly or indi 
rectly * * * in any manner or by any device whatever 
* * * any branch or agency for the transaction of bank­
ing business or the issuing out of or the circulation of 
its notes at any other place than that fixed and named 
14 
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in its charter for its location and the transaction of its 
business without express authority of the act of As­
sembly of this Commonwealth to do so." 

In my judgment, the question whether or not the Aetna Bank­
ing and Trust Company, incorporated under the laws of West Vir­
ginia, and doing business in the city of Washington, D. C., seeks to 
open and maintain a branch for the transaction of banking business 
within this State, is purely a question of fact, depending entirely 
on the nature of the business which it proposes to transact. If 
such business consists simply of sending an agent through the State 
soliciting business, such agent not himself receiving deposits of 
money, but simply acting as a solicitor, such business would not, 
in my judgment, fall within the purview of the act of 1850. If, on 
the other hand, such agent or solicitor would not only solicit busi· 
ness but also receive deposits of money, thus constituting himself 
a branch of the banking business, as it were, such conduct would be 
clearly prohibited by the act in question. 

Very respectfully, 
HAMPTON L. CARSON, 

Attorney General. 

BUILDING AND LOAN ASSOCIATIONS-AUTHORIZED CAPITAL STOCK 
-ISSUING SHARES IN EXCESS OF AMOUNT THEREOF-ACT OF APRIL 

29. 1874. 

Building and Joan associations organized and operating under the act of April 
29, 1874, .Sec. 37, P. L. 73, cannot issue shares in excess of the amount of their 
authorized capital stock, even though the amount paid in on the shares should 
be but a small portion thereof. 

Office of the Attorney General, 
Harrisburg, Pa., February 5, 1904. 

Hon. Robert McAfee, Commissioner of Banking: 

Sir: In your letter of January 12 you ask "Can a building and 
loan association, with an authorized capital of one million dollars 
issue shares in excess of 5,000, the matured value of which is $200 
per share, although a moiety of the amount only shall have been 
paid in on the same?" You state that your Department has uni­
formly held that such corporations could not issue more shares 
than its authorized capital permitted, notwithstanding the fact that 
some shares may have been matured and retired, and you further 
ask to be advised whether or not the Department is right in its 
construction of the law. 

I reply that the act of April 29, 1874 (P. L. 73), section 37, pro· 
vides: 
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"The capital stock of any incorporation created for 
such purpos·es, by virtue of this act shall at no time con­
sist in the aggregate of more than one million dollars, 
to be divided into shares of such denominations not ex­
ceeding $500 each, and in such number as the incorpora­
tors may specify in the application for charter." 
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I have not been able to find any decisions on this precise question, 
but the general policy and spirit of the law, as well as the plain 
and unambiguous terms of the act itself, clearly prohibit the is­
suance of s.hares representing in the aggregate more than one mil­
lion dollars, without regard to the amount of money paid thereon. 

I am clearly of opinion that no building and loan association, 
operating under this act, with an authorized capital stock of one 
milliqn dollars, can issue sbares in excess of this amount, even 
though the amount paid in on the shares should be but a small por­
tion thereof. 

Very respectfully, 
HAMPTON L. CARSON, 

Attorney General. 

BANKING ACT-BANKS AND BANKING-DIRECTORS-SERVING IN 
MORE THAN ONE STATE BANK-ACT OF APRIL 16, 1850. 

Under the act of April 16, 1850, Art. 1, Sec. 10, P . L. 477, no person can legally 
serve as a director in more than one State bank, whether chartered under the 
provisions of the act of 1850, the act M ·May 13, 1876, P. L. , or under special 

acts of the Legislature. 

Office of the Attorney General, 
Harrisburg, Pa., February 5, 1904. 

Hon. Robert McAfee, Commissioner of Banking: 

Sir: In your letter of January 5, after calling my attention to the 
general banking act of April 16, 1850 (P. L. 477), prohibiting one 
person from acting as a director in more than one bank, you ask 
me to advise your Department whether or not this act applies to 
such corporations chartered under the act of May 13, 1876, as well 
as those incorporated by special acts of the Legislature prior to 
1874. 

J reply that I have examined the various subsequent acts on 
this subject, and can find nowhere any repeal of the pro.visions of 
article I, section 10, of the act of April 16, 1850. I am, therefore, 
of the opinion that no person can legally serve as a director in more 
than one State bank, whether chartered under the provisions of 
the act of 1850, the act of May 13, 1876, or under special acts of the 
Legislature. 

Very respectfully, 
HAMP'.PON L. CARSON, 

A~torney General. 
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COMMISSIONER OF BANKING. 

Buiiding and loan associations have their powers well defined by law, and 
it is contrary to the principles upon which they are established, for them to do a 
life insurance business. Nor should ,. life insurance company do a building and 
loan association business. 

Office of the Attorney General, 
Harrisburg, Pa., March 21, 1904. 

Hon. Robert McAfee, Commissioner of Banking: 

Sir: Replying tio your request for an opinion as to whether 
building and loan asso.ciations can engage in the business of- life 
insurance or act as insurance agents, I answer that the powers 
of a building and loan association are well defined by law, and 
it would be doing violence, not only to the powers and privileges 
with which they are endowed by law, but would also be contrary 
to the principles under which they are established, for them to 
engage in a life insurance business. The powers of life insurance 
companies are also well defined in law, and there is no authority for 
either of these corporations to impinge upon the other in so far as 
the scope of their authority is concerned. 

This is but a general answer, and its application ought to be made 
with extreme caution. If there are any individual cases in your 
mind, as to which you have a doubt, I would prefer to have the facts 
in each case stated with particularity and the exact character of 
the contracts that are being made and the security that is being 
taken. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 

BANKING COMMISSIONER-IN RE MIFFLIN COUNTY BANK. 

Satisfaction of mortgage given by a, State bank to the State may be made by 
the Banking Commissioner, upon compliance by the bank with the require­
ments of the act of 26th of March, 1860, Section 18. 

In re Mifflin County Bank. 

Office of the Attorney General, 
Harrisburg, Pa., April 21, 1904. 

Hon. Robert McAfee, Commissioner of Banking: 
Sir: I have examined the correspondence between Messrs. 

Atkinson and Pennell and the Auditor General in relatil()n to the 
satisfaction of a mortgage given by Edmund S. Doty, in 1861 to 
the Commonwealth, being a stoekholder in a State bank which. 
in the year 1864, was converted into a national bank. An examina­
tion of the acts of Assembly discloses the following result: 
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The bank was incorporated under the act of March 26, 186.0 (P. 
L. 346) as a State bank. A mortgage was given by Edmund S. Doty, 
being the mortgage in question, in 1861 to fo e Commonwealth, in 
accordance with the terms of that act. In 1864 the bank became a 
national bank. The mortgage, however, was not sat isfied of record, 
and the bank, it appears, has been out of business as a State bank 
since 1864. The eighteenth section of the act under which the bank 
was incorporated imposed a duty upon the Auditor General with 
regard to the satisfaction of mortgages given by stockholders. This 
duty of the Auditor General with respect to banks was transferred 
to the Commissioner of Banking when the Banking Department was 
created under the act of 8th of June, 1891 (P. L. 217; see section 10). 
I understand, therefore, that you, as Commissioner of Banking, are 
requested to authorize satisfaction of the said mortgage under the 
provisions of the eighteenth section of the act incorporating the 
bank. 

I see no objection whatever to you ordering the entry of satis­
faction of said mortgage to be made on the record, pro·vided, 
however, that the provisions of the a.ct of 26th of March, 1860, as 
particularly set forth in section 18, are fully complied with. Com­
pliance, in my judgment, requires the filing of affidavits exactly in 
the terms of that section, and I instruct you not to satisfy said 
mortgage of record until such papers have been prepared and sub­
mitted to me by counsel for the stockholder or his estate, and duly 
transmitted by me to you. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 

BANKING COMMISSIONER-PUBLICATION OF NOTICES IN GERMAN 

NEWSPAPERS. 

The act of April 30, 1901 (P. L. 1-09) directing the advertisement and notice re­
quired hy law to be published in a German newspaper, does not apply to the 
publication of an abstract of the reports of :banks and trust companies, made 

by the Banking Commissioner. 

Office of the Attorney General, 
Harrisburg, June 8, 1904. 

Hon. Robert McAfee, Commissioner of Banking: 
Sir: Replying to your request of June 4 for advice as to whether 

the act of April 30, 1901 (P. L. 109) requires publication of an 
abstract iof the reports of banks and trust companies, made by 
your Department, in a German daily newspaper in such localities as 
might be affected by the a.ct, I answer that, in my judgment, t~e 
act has no application. In terms it relates to "every advertise-
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ment and notice required by authority of law to be published in any 
county of the Commonwealth. I do not interpret the words "ad­
vertisement and notice" as covering the reports of banks and trust 
companies. I therefore advise you that it is not necessary to pub­
lish those reports in a German daily newspaper. 

COMMISSIONER OF BANKING. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 

The payment of $200,000 (the ·authorized capital), which includes therein 25 per 
cent. of a contribution to the surplus fund, does not justify a bank's officers in 
certifying that the full amount of the capital of ·the bank had been paid in. 

Office of the Attorney General, 
Harrisburg, Pa., September 2, 1904. 

Hon. Robert McAfee, Commissioner of Banking: 

Sir: I herewith return the two letters of George W. Pepper, Esq., 
addressed to the Deputy Commissioner of Banking, dated respec­
tively July 21st and July 23d, and sent to me by you with a request 
for an opinion whether or not the payment of $200,000 (the au­
thorized capital), which includes therein 25 per cent. of a contribu­
tion to the surplus fund, would justify the bank's officers in cer­
tifying that the full amount of the capital had been paid in. 

In my judgment, surplus is not capital in any true sense of the 
word, and a statement, setting forth that the entire capital stock 
has been paid in, if this be not the case, is erroneous and ought not 
to be allowed to stand. The surplus- may at any time be reduced 
by action of the board of directors, without notice to your Depart­
ment, whereas, the capital stock cannot be impaired. Moreover, a 
stockholder's liability for the debts of a concern in which he is a 
shareholder is limited to the amount of the capital stock which he 
holds, and in that way the surplus ought not to be made to count. 
I affirm your interpretation of the matter, and remain, 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 
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/ OPINIONS GIVEN 'fO THE SECRETARY OF AGRICULTURE. 

COMMERCIAL FERTILIZE'RS~MANUFACTURE-SALE-ACT OF MARCH 
25, 1901. 

Facts in regard to the sale of commercial fertilizers, held to constitute a viol~­
tion of the act of March 25, 1901, P. L. 57. 

Office of the Attorney General, 
Harrisburg, Pa., May 7, 1903. 

Hon. N. B. Critchfield, Secretary of Agriculture: 

Sir: You state that it has come to the knowledge of your De­
partment that certain manufacturers of commercial fertilizers arce 
in the habit of making special mixtures of such fertilizers for 
farmers in their respective localities, and selling the same without 
taking out a license for a brand of such commercial fertilizers, con­
taining the percentage of nitrogen, phosphoric acid and potash that 
these fertilizers are by the terms of the contract to contain. 

You state further that the fertilizers so sold are put up in sacks 
that are perfectly plain, and upon the outside of which there is 
no stamp showing the name of the manufacturer, the place of manu­
facture, the net weight of its contents, or an analysis stating the 
percentage therein contained of nitrogen in an available form, of 
potash soluble in water, of soluble and reverted phosphoric acid, 
and of insoluble phosphoric acid, as required by the act of 25th of 
March, 1901. 

You state further that a firm agrees with a number of farmers, 
who club together for the purpose of purchasing at wholesale rates, 
to prepare for them a fertilizer containing two per cent. of nitrogen, 
eight per cent. of soluble phosphoric acid and six per cent. of potash; 
that the farmers go to the warehouse and load the goods upon their 
wagons and take them away, the same having nothing stamped or 
printed upon the par~kages to indicate the contents of the same. 

You desire to be h1formed whether or not all such manufacturers 
are violating the provisions of the act of Assembly above alluded to. 

This act was intended to regulate the manufacture and sale of 
commercial fertilizers, to provide for its enforcement and to pre­
scribe penalties for its violation. I am of opinion that the acts 
complained of, if proved, constitute a violation of the law. 

Very respectfully, 
HAMPTON L. CARSON, 

Attorney General. 
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SECRETARY OF AGRICULTURE-PUBLIC PRINTING. 

The Secretary of Agriculture has legislative authority to order the printing 
of bulletins concerning crop 'diseases and insect pests. 

The right to print bulletins as to the oleomargarine and other licenses issued 
by the Department, and the number of prosecutions brought for violations of the 
0leomargarme and pure food J.aw, is doubtful; such bulletins are not within the 
scope of present legislative authority. 

Office of the Attorney G€neral, 
Harrisburg, Pa., May 20, 1903; 

Hon. N. B. Critchfield, Secreta ry of Agriculture: 

Sir: I have your letter of the 16th inst., in which you state that 
it is the desire of your Department to publish, in addition to the 
bulletins already published by it at stated times, several small 
periodicals, giving timely information to the farmers of the State 
concerning the crop diseases and insect pests that may be expected 
to appear about the time of the publication, with instruction as to 
remedies to be applied. You also state that you wish to publish 
regularly and periodically statements of the oleomargarine and 
other licenses issued by the Department, and the number of prose­
cutions that have been brought for violations of the law r egulating 
the sale of oleomargarine and the pure food laws of the State. 
You further state that of these periodical publications there will 
be in all three issued monthly and one quarterly. You ask me 
whether, under existing laws, this printing can be done by the State 
Printer at the expense of the State. 

I reply that the matter is covered by the provisions of section 2 
of the act of 13th of March, 1895 (P. L. 17). I observe that it is made 
"the duty of the Secretary of Agriculture, in such ways as he may 
deem fit and proper, to encourage and promote the development of 
agriculture, horticulture, forestry and kindred industries; to col­
lect and publish statistics and other information in regard to the 
agricultural industries of the State; to investigate the adaptability 
of grains, fruits, grasses and other crops to the soil and climate of 
the State, toget!Jer with the diseases to which they are se>erally 
liable and the remedies therefor ; to obtain and distribute informa­
tion on all matters relating to the raising and care of stock and 
poultry, the best methods of producing wool and preparing the same 
for market;'' and further that he sha II "diligently prosecute all 
such similar inquiries as may be required by the agricultural in­
terests of the State, as will best promote the ends for which the De­
vartment of Agriculture is established.'' 'rhe Secretary is still 
further directed by the act to "give s1w<'ial attention to such ques­
tions relating to the Yaluation and taxation of farm land, to the 
variation and diversification in the kinds of crops and methods of 
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cultivation and their adaptability to changing markets, as may 
arise from time to time in cons.equence of a change of methods, 
means and rates of transportation, or in the habits or occupation 
of the people of this State and elsewhere, and shall publish, as 
frequently as practicable, such information thereon as he shall 
deem useful. In the performance of the foregoing duties the Sec­
retary is enjoined, as far as practicable, to make use of the facili­
ties provided by the State Agricultural Experiment Station, the 
State Board of Agriculture, and the various State and county 
soci~ties and organizations maintained by agriculturists and hor­
ticulturists, whether with or without the aid of the State, and 
shall, as far as practicable, enlist the aid of the State Geological 
Survey, for the purpose of obtaining and publishing useful in­
formation respecting the economic relations of geology to agricul­
ture, forestry and kindred industries." It is made the duty of 
the Secretary to report annually to the Governor, and he is en­
joined to publish from time to time such bulletins of information 
as he may deem useful and advisable. The report and the bulletins 
are to be printed by the State Printer in the same manner as other 
public documents, not exceeding t_wenty-five thousand copies of any 
one bulletin. 

The foregoing provisions of the law describe the nature and the 
scope of your duties in this respect. I am of opinion that the giv­
ing of 'information to farmers of the St.ate concerning the crop 
diseases and insect pests that may be expected to appear from time 
to time, embodied in a publication, together with instruction as to 
remedies to be applied, is fully within the scope of your authority. 
Care, however, must be taken not to exceed twenty-five thousand 
copies of any one bulletin. I am of opinion that the form of publica­
tion should be under the designation of a "Bulletin" and not under 
the form of a periodical outside of and separate from the bulletin. 
The act gives to you complete discretion as to the time when such 
information can be given and when such bulletins shall be issued. 
l am not satisfied, however, that statements of the oleomargarine 
and other licenses issued by the Department, and the number of 
prosecutions that have been brought for violations of the law regu­
lating the sale of oleomargarine and the pure food laws of the State1 

are within the terms of the act or the scope of your authority. I find 
no reference to such subjects in section 2, nor do I think that such 
-information, while useful as a corrective and restraint upon pos­
sible violation or intended violation of law, can be properly said 
to be associated with the subjects already designated. Of course 
your bulletins, not exceeding twenty-five thousand copies of each can 
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be printed under the terms of the act, and are to be printed by the 
State Printer, and therefore necessarily at the expense of the State. 

Very respectfully yours, 
HAMPTON L. CARSON, 

Attorney General. 

BULLETINS OF THE AGRICULTURAL DEPARTMENT. 

Under the act of March 13, 1895 (P. L. 17) it is made the duty of the Secre­
tary of Agriculture to collect information and publish the same, of interest to 
agriculturists, and under this act the publishing ·of bulletins concerning the 
crop diseases and insect pests and oleomargarine licenses is fully authorized. 
No more than 25,000 copies of one bulletin to be issued, the time of issuing 
the bulletins is at the dicretion of the Secretary of Agriculture. 

Office of the Attorney General, 
Harrisburg, Pa., June 2, 1903. 

Hon. N. B. Critchfield, Secretary of Agriculture: 

Sir: Since my opinion of May 20, 1903, in which I expressed my­
self as not satisfied that you could include in your bulletins informa· 
tion as to the granting of oleomargarine licenses and the number of 
prosecutions brought for violations of the law regulating the sale 
of oleomargarine and other matters affecting the pure food laws 
of the State, I have looked further into the statutes with a view of 
removing or confirming my doubt. 

The act of May 29, 1901 (P. L. 327), relating to imitation butter, 
oleomargarine, butterine and similar substances, has an important 
bearing. By the fourteenth section the Dairy and Food Commis­
sioner who, in another section, is distinctly declared to be an agent of 
your Department, is expressly directed to publish a semi-annual 
bulletin and distribute the same in the same manner as other bulle­
tins of your Department are published and distributed, which shall 
contain the name and address of every pP.rson, firm or corporation 
to whom a license has been issued for the manufacture or sale of 
oleomargarine, butterine or other similar substances, and also a 
tabulated statement of all the actions, civil or criminal, which have 
been brought for violations of the act, giving the address of the 
defendant and the disposition of every such case. 

This is a legislative declaration that these subjects are closely 
connected with the purpose of your Department, and enlarges the 
scope of the subjects which may be dealt with in your publications. 
At thP same time, the act of 22d of April, 1903, amends sections 2 
and 6 of the act of 13th of March, 1895. The second section, as 
amended, gives you authority to publish from time to time such 
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bulletins of information as you may deem useful and advisable, and 
increases the number of copies of each bulletin from five thousand 
to twenty-five thousand. 

If, then, in your judgment you deem the information as to oleo­
margarine licenses and prosecutions both useful and advisable, and 
calculated to promote the agricultural interests of the State, I am 
of opinion that you can include such information in your bulletins, 
without waiting for the semi-annual reports of the Dairy and Food 
Commissioner, care being t aken to designate such publications as 
bulletins issued by your Department and not as reports of the Dairy 
and Pood Commissioner. The latter should appear only at the in­
t ervals stated in the act of May 29, 1901. 

Very respectfully, 

SECRETARY OF AGRICULTURE. 

HAMPTON L. CARSON, 
Attorney General. 

Instructions to the Secreta ry of Agriculture as to what matter should be con­
tained in his annual report. 

Office of the Attorney General, 
Harrisburg, Pa., September 24 .. 1903. 

Hon. N. B. Critchfield, Secretary of Agriculture: 

Sit: I have your request of September 11th for my opinion upon 
the subject-matter of your official annual report, and whether it can 
be contained, as heretofore, in two parts, published and bound in 
separate volumes as has been the practice since 1896. 

So far as the subject-matter of Part I is concerned, I can see no 
reason for including in it "A Synopsis of the Tax Laws of Penn­
sylvania,' ' as was done in 1902. The subject is foreign to your De­
partment, as there are no tax laws specially applicable to farmers 
as a class, and the number of subjects with which ·t hey have nothing 
whatever to do is legion. Nor can I see the necessity of print­
ing papers upon "The Road Problem," as hereafter that subject 
will belong to the State Commis1sioner of Highways. 

As to Part II, I can see no reason for reprinting the various acts 
of Assembly relating to the Departme11t of Agriculture, the State 
Board of Agriculture, the State Live Stock Sanitary Board, or of 
acts to protect the health of domestic animals, or a supplement to 
an act for the taxation of dogs and the protection of sheep. The 
purely formal lists of officers and members of various societies, their 
constitutions and by-laws, and their minutes and rule·s can also be 
omitted. 
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It may be possible that these omissions and the printing of illus­
trntiYe tables or rule or figure work in consecutive pages of octavo 
form, as required by the nineteenth section of the act of :May 1, 
1876 tp. L. 68), would avoid the problem of Part II. 

Apart from the aboYe-named objectionable items, an examination 
of the various papers, reports and communications hitherto printed 
in Part II satisfies me that they are strictly germane to the matters 
controlled by your Department, as well as useful and valuable to 
the farmer: 

The act of 22d of April, 1903 (P. L. ~52), amending sections 2 and 
6 of the act of 13th of March, 1895, establishing the Department 
of Agriculture, clothes you with a liberal discretion. You are 
directed, iu such ways as you may deem fit and proper, to encour­
age and promote the development of agriculture, horticulture and 
kindred industries; to collect and publish statistics and other infor­
mation in regard to the agricultural industries and interests of the 
State; to investigate the adaptability of grains, fruits, grass and 
other crops to the soil and climate of the State, together with the 
disea&es to which they are severally liable, and the remedies there­
for; to obtain and distribute information on all matters relating to 
the raising and care of stock and poultry; the best methods of pro­
ducing wool and preparing the same for market; and you shall 
diligently prosecute such similar inquiries as may be required by 
the agricultural interests of the State. You are to give special at­
tention to the valuation and, taxation of farm land, the diversifica­
tion of crops, the methods of cultivation, and their adaptability 
to changing markets as may arise from time to time in consequence 
of a change of methods, mean13, rates of transportation, or in the 
habits or occupation of the people of the State and elsewhere. 

In relation to these subjects you can publish such information 
a~ you may deem useful as frequently as possible. You are en­
joined, as far as practicable, to make use of the facilities provided 
by the State Agricultural Experiment Station, the State Board of 
Agriculture, and the various State and county societies and organiza­
tions maintained by agriculturists and horticulturists, whether with 
or without the aid of the State, and you shall, as far as practicable, 
enlist the aid of the State Geological Survey for the purpose of 
obtaining and publishing useful information respecting the economic 
relations of geology to agriculture and kindred industries. You can 
publish from time to time, to the extent of 25,000 copies of any one 
bull~tin, bulletins of information as you may deem useful and advisa­
ble. Of your annual report you may publish 31,600 copies, and in 
your annual report to the Governor you may include so much of the 
reports of other organizations as you may deem proper, which shall 
take the place of the present agricultural report. 
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It is plain that your discretion is a wide one, to be exercised 
wisely but liberally. It is clear that you can publish, for it is ex­
pressly enacted that "said report and bulletins shall be printed by 
the State Printer." I do not think that your report should contain 
reprints of bulletins. 

The question of parts is one which has not been legislated upon. 
If the mass of pertinent matter which you deem advisable to publish 
as a part of your report would exceed the limits of a single volume, 
properly printed and spaced, it is within your discretion to publish 
a supplementary volume so as to avoid an inconveniently large and 
bulky book. So much can be done in the selection of material and 
the avoidance of matter not strictly useful or germane, and by ad­
hering to the style of printing specified in the nineteenth section 
of the act of 1st of May, 1876 (P . . L. 68), that a large amount of 
matter can be contained within the limits of a single volume without 
swelling it inordinately. 

Should you find it necessary, in the exercise of your discretio11, 
to publish your report in different parts, of course the presumption 
is that it takes all the parts to make the whole, and you would be 
entitled to have as may published for each part as for the whole. 
In reaching this conclusion I find myself in harmony with the prin­
ciple previously announced by this Department. (Report of the At­
torney General for two years ending December 31, 1~96, page 162). 

When you have selected the material for your report, and have 
prepared the manuscript of the report itself, you can easily aid 
your judgment by consu}ting the Superintendent of State Printing, 
who is a practical printer and can readily estimate the number of 
pages of type which will be probably required. 

I return the volumes submitted to my examination. 
Very truly yours, 

HAMPTON L. CARSON, 
Attorney General. 
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OPINIONS GIVEN TO THE COMMISSIONER OF FORESTRY. 

STATE SANATORIUM AT MONT ALTO. 

The Forestry Commissioner is empowered by law to decide upon a design for 
the State Sanatorium on the State Forestry Reservation at Mont Alto, to make 
contracts for its construction and to employ such necessary help required to 
erect and manage the sanatorium. 

Office of the Attorney General, 
Harrisburg, Pa., June 1, 1903. 

Dr. J. T. Rothrock, Commissioner of Forestry: 

Sir: I have examined the act entitled "An act making an appro­
priatiou for the erection and fitting of a sanatorium, and for the 
maintenance thereof, on the State Forestry Reservation at Mont 
Alto, in Franklin or Adams counties, and authorizing the Commis-
sioner of Forestry to make and enforce rules and regulations govern­
ing the same." 

This act specifically clothes you with authority to select and. decide 
upon a design for said sanatorium and the material out of which it 
shall be constructed. You have full power to make contracts for its 
construction, provided such contracts are not in excess of the appro­
priation named. An appropriation is made.for the purpose of carry­
ing out the prov"isions of the act, and after the completion of the 
sanatorium the same is to be under the control and management of 
the Commissioner of Forestry, who is empowered to take control 
of the sanatorium, and make and enforce such rules and regulations 
in relation thereto and the use thereof as, in his judgment, shall 
be deemed best and proper. I am of opinion that you are undoubt­
edly authorized to employ such necessary help as may be required 
to successfully erect and manage the sanatorium. It is impossible 
for yon to accomplish this unaided, and the proper help would seem 
to be fairly within the limits of your authority. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 
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FORESTRY RE'SERVATION COMMIBSION-"MINERAL''-GANISTER 
ROCK-SURFACE STONE-RIDMOVAL OF-GIVING AWAY-ACT OF FEB­
RUARY 25, 1901. 

The term mineral, in its most enlarged sense, comprises all the substances 
which now form or which once formed part of the solid body of the earth, both 
external and internal, and which are now destitute -of and incapable of sup­
porting animal or vegetable life. 

Ganister rock, which is modified sandstone and a mineral in the commercial 
sense, lying loose on the surface of the earth and not in seams or veins, and 
which would not have to be dug out of the ground, mined or quarried, is a 
mineral within the provisions of the Forestry Reservation Commission Act of 
February 25, 1901, P. L. 11, which authorizes the commission "to make contracts 
or leases for the removal of any valuable mineral that may be found in said 
forestry reservations" after speCified advertising to the highest bidder. 

Although the removal of such loose surface st.one might be of value to the 
land , either for forestry improvement or cultivation, yet the act contemplates 
that the mineral should produce some revenue to the State and should not be 
given away. 

Office of the Attorney General, 
Harrisburg, Pa., May 1, 1903. 

Dr. J. T. Rothrock, Commissioner of Forestry: 

Sir: You have requested my opinion as to the right of the F 'orestry 
Commis·sioner to sell ganister rock or lease lands for the purpose 
of the removal of ganister rock, under the act of F 'ebruary 25, 1901, 
creating the Department of Forestry, without first advertising the 
same, as provided in that act. You state that the whole question 
depends upon whether I consider ganister rock commercially a min­
eral. You further state that the stone is lying loose upon the sur­
face of the earth; that it is not in seams or veins; and would not 
have to be dug out of the ground or mined or quarried. You ask 
whether, if a man should pick up the loose stones from land which 
he desires to clear for farming purposes, would those stones be con­
sidered a mineral commercially? Would they not be considered a 
detriment instead of a benefit? You further state that the stone 
referred to is a modified sandstone, and that you do not think it 
would be considered a mineral in a commercial sense. You furthe'r 
ask whether a mineral must not be quarried, mined or excavated? 
You ask further would stone quarried for ballast purposes be con­
sidered a mineral. You also state that you have requests for leases 
of some quarries, from which stone, if_ taken, would be used for bal­
last for turnpike purposes, and' you ask me to include in my opinion 
all these phases <?f the question. 

In my judgment, the commercial feature has nothing whatever to 
do with the -determination of the question. The sole questim' 
the meaning to be placed upon the words contained in the act of 
Assembly. You"r duty and your power in the preipises are stated 
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in the first section of the act of the 25th of February, 1901 (P. L. 11), 
establishing a Department of Forestry. The body so established 
is referred to in the act as "The Forestry Reservation Commission," 
and in other parts of the act as "The Commission." The language 
of the act, pertinent to the point under discussion, is as follows: 

"Said Commission is hereby empowered tO make and 
execute contracts or leases in the name of the Common­
wealth for the mining or removal of any valuable min­
erals that may be found in said forestry reservations, 
whenever it shall appear to the satisfaction of the Com­
mission that it would be for the best interests of the 
State to make such disposition of said minerals; and 
provided that such contracts or leases shall also be ap­
proved by the Governor of the Commonwealth after the 
proposed said contracts or leases shall have been duly 
advertised in at least three newspapers published near­
est the resenation designated, for one month in advance 
of said contractor lease,and the contracts or leases shall 
be awarded to the highest bidder, and he or they shall 
haYe given such bond as the Commission shall desig­
nate for the performance of bis or their part of tbe 
contract, and the said bond shall have been approved 
by the court of the county wherein the contracts or 
leases are made. Provided, however, that when, by vir­
tue of leases or contracts for removal of minerals and 
sale of timber from lands purchased by the State for for­
estry reservations there occurs a net revenue to the 
State, one-half of said net revenue derived from lands 
situate in any township shall be paid by the State Treas­
urer to the treasurer of such township for the applica­
tion to township purposes and reduction of local tax 
levies in such township." 

It is noticeable that no definition is attempted in the act of the 
words "mineral lands" or of "valuable minerals," but it is clear from 
the subsequent references to contracts and leases, and the necessity 
of advertising and the awarding of the contract or lease to the 
highest bidder, as well as from the subsequent provisions as to the 
application of one-half of the net revenues deriYed therefrom, that 
the transactions referred to necessarily contemplate the p1'oduction 
of a revenue to the State, and do not, either expressly or by impli­
cation, suggest the thought that the State should part with any 
property without due and adequate compensation . The word "con­
tract" imports an agreement based upon a va luable consideration, 
and the word "lease" contemplates a return in the shape of rental. 
There is nothing in the act to authol'ize the thotii:?·ht that anvthincr 

~ • b 

can be given a way, and the mere fact that loose stone lying on the 
surface might be removed with advantage to the land, either for 
the p1n·pose of fon•stry improvement or fot• cultivation, does not 
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carry with it the further thought that the stones so removed should 
not produce a corresponding return in value to the State, whether 
great or little. 

The term "mineral" has received judicial interpretation in many 
respects, and I do not find that this general interpretation is modi· 
:tied by the adjective "valuable." The value may be nominal or 
actual. It is not necessarily value in the sense of a precious metal, 
or in the sense of being capable of producing value reducible to a 
metallic basis. Hence I do not read the words "valuable mineral," 
as ust>d in the act relating to the Forestry Commission, as a limita­
tion upon the meahing of the word "mineral," as defined by the 
courts. 

Bainbridge, in his work upon "The Law of Mines and Minerals ," 
says: 

"While a mineral has been defined to be a fossil or 
what is dug out of the earth, yet the term may, how­
ever, in the most enlarged sense, be described as com­
prising all the substances which now form or which 
once formed part of the solid body of earth, both exter­
nal and internal, and which are now destitute of and 
incapable of supporting animal or vegetable life. In 
this view it will embrace as well the bare granite of the 
high mountain as the deepest hidden diamonds and me­
tallic ores." 

This definition was expressly approved by the Supreme Court in 
affirming .the opinion of the lower court in the case of Griffin v. Fel­
lows et al., 81 P. S., 117. In Gill v. Weston, 110 P. S., 313, it was 
held that petroleum is a mineral substance obtained from the earth 
by the process of mining, aud lands from which it is obtained may 
with propriety be called "mineral lands." 

In Stough ton's Appeal, 88 P. S., 198, it was said: "Oil, however, 
is a mineral, and being a mineral is part of the realty." 

In 'Yestmoreland Natural Gas Company v. DeWitt, 130 P. S., 
235, it was said: "Gas, it is true, is a mineral, but it is a mineral 
with peculiar attributes." 

In Commonwealth v. Hipple, 7 Dist. Reps., 398, it was held that 
sand is a mineral, and that an indictment would lie for its removal 
above the ordinary low water mark from an island in the Susque­
hanna river. This last decision, which was delivered by Judge 
McPhPrson, is of particular importance in connection with the pres­
ent inquiry because the decision sustained an indictment framed 
under the act of 8th of May, 1876 (P. L. 142), which was couched in 
these words: 

"That if any person or corpora ti on shall mine or dig 
out any coal, iron or other minerals, knowing the same 
to be upon the lands of another person or corporation, 
15 
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without the consent of the owner, the person or corpora­
tion so offending shall be guilty of a misdemeanor, and 
being thereof convicted shall be sentenced to pay such 
fin e, not exceeding a thousand dollars or to such impris­
onment not exceeding one year, as the court in their dis­
cretion may think proper to impose, and the person or 
corporation so offending shall be further liable to pay to 
such owner double the value of the said coal iron, or 
other materials so mined, dug or removed, or in case of 
the conversion of the same to the use of such offender 
or offenders treble the value thereof to be recovered, 
with costs of suit by action of trespass or trover as the 
case may be, and no prosecution by indictment under 
this act shall be a bar to such action." 

If, under the special terms of this act, restricted as at first sight 
they seem to be by the use of the words "coal, iron or other miner­
als," it was held that sand upon the shores of an island constituted 
a mineral within the meaning of the act, it is not at all difficult to 
reach the conclusion that the ganister rock or sandstone referred to 

· in your communication constitutes a mineral within the meaning of 
the act establishing your Department. The mere fact that it is 
lying loose upon the surface of the ground does not, in my · judg­
ment, affect the question, nor is there anything in . the act or acts 
referred to which would confine the definition of "mineral" to that 
which must be mined or quarried or excavated. It would raise 
quite a difficult and embarrassing question as to what properly ccm­
stitutes the surface, if the parties seeking to move the stone were 
the;mselves to judge as to what is properly superficial and what is 
required to be excavated. The same features were of course pre­
sented by the case already alluded to of the sand upon the shore 
of the island, where excavation or digging necessarily formed a part 
of the removal. 

I am of opinion, therefore, that the rock referred to is a mineral 
and tl.J.at it is the duty of your Department, before making a con­
tract or lease with anyone for its disposition, to advertise in the 
manner required by law. 

In accordance with your request I herewith return the papers 
which you sent me, consisting of an opinion from Howard R. Rose, 
Esq., attorney-at-law, of Johnstown, Pennsylvania, and the definition 
Qf "mineral" copied from the Century Dictionary. 

Very respectfully, 
HAMPTON L. CARSON, 

Attorney General. 
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FORESTRY COMMISSION-LEASING OF WATER OR LANDS FOR 
PRIVATE PURPOSE'S-ACT OF FEBRUARY 25, 1901. 

The Forestry Commission, apart from the powers distinctly specified in the 
.act of February 25, 1901, P. L. 11, to manage and control all ·the lands purchased 
under ·the provisions of the act, to establish rules and regulations with reference 
to the control, management and protection thereof, to sell timber and to make 
contracts or leases for the mining or removal of valuable minerals, Is without 
authority to dispose of the property ·of the State in whole or part. 

Hence, it cannot grant to private corporations the right to dam the river 
.Juniata and to carry water as required through a conduit on land purchased 
by the commission for forestry reservation purposes, nor allow private persons 
to erect cottages for residential purposes on such lands, nor itself erect thereon 
cottages for the purpose of leasing them, nor lease the lands for grazing 
purposes. 

Office of the Attorney General, 
Harrisbmg, Pa., September 9, 1903. 

J. T. Rothrock, M. D., Commissioner of Forestry: 

Sir: You have sent me a proposed form of lease which the Little 
Juniata Water and Water Power Company asks the Forestry Res­
ervation Commission to execute, with the request that I will furnish 
you with an opinion thereon as to whether or not the act of February 
25, 1901 (P. L. 11), creating a Department of Forestry, gives authority 
to enter into such a contract. 

You further request an opinion as to whether your Department 
can grant permission to private persons to come upon the State 
reservations and erect cottages for residence purposes, under condi­
tions protecting the Commonwealth, and from which the Common­
wealth will derive a revenue in the way of rentals. You state that 
a number of such requests ar:e now P.ending, mostly from invalids 
who would be benefited by residence in high altitudes. You also 
request an opinion whether the Forestry Reservation Commission 
is clothed with power to grant rights to build cottages as afore­
said, and, in addition, whether the Commission has power to erect 
suitable cottages upon the reservations belonging to the State, and 
lease them for the purposes aforesaid; and also whether the Com­
mission has power to lease lands for grazing purposes. 

Taking up these matters in their order, I begin with the proposed 
lease to the Little Juniata Water and Water Power Company. l 
find that it is a corporation existing under the laws of the Common­
wealth of Pennsylvania, having its principal office in the city of 
Philadelphia, but having for its object the use of the waters of the 
Little Juniata river in the county of Huntingdon for the develop­
ment of. water power for industrial purposes. It is plainly avowed 
in the proposed lease that, in order to carry out such object, it is 
necessary to dam the river Juniata at a certain point indicated upon 
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an accompanying plan, and thence to carry so much water as may 
be required through a conduit to. a point near the town of Peters­
burg, in said county, where the water will be utilized and returned 
to the river by way of Shaver's creek. 

It is also avowed that the Commonwealth, by reason of the pur­
chase by the Forestry Commission for forestry reservation purposes, 
is the owner of three or more tracts of land bordering upon or ad­
jacent to the said Little Juniata river along the proposed route of 
the said conduit, for a distance aggregating upwards of two miles. 
It is proposed that, in consideration of the annual rental of one hun­
dred dollars, payable in advance, the Commonwealth shall perma­
nently and perpetually lease to the Little Juniata Water and Water 
Power Company a strip of land about seventy-five feet wir' e, along 
and over the slope of the tracts of land before indi<:ated. Jeginning 
at a point marked "Proposed Dam" on the plan attached to the 
lease, thence following a line therein marked "Proposed Conduit,'' 
in the valley of the said Little Juniata river, as and for a right of 
way for the construction and maintenance of a certain conduit for 
the carrying of water, and for the locating of the necessary trans­
mission wires proposed to be erected, the right of way being about 
ten thousand feet in length, with full right of ingress, egress and 
regress to, over and across said lands on the line of said right of 
way. 

The proposed lessee, while agreeing to pay the rental promptly 
at the time due, is graciously willing to agree to use the above 
right of way only for the purpose of locating its water conduit and 
transmission wires between the proposed diverting dam above 
Barree and Petersburg, and there are certain provisions as to the 
method in which said conduit is to be built, the kind of materials 
to be used, and the necessary stipulations as to the location of the 
same and the digging or opening of land, the cutting of timber, 
together with certain other provisions as to the height of the pro­
posed dam, the impounding of the waters and the use of timber on 
the land covered by the impounded waters. 

It is unnecessary to further recite the provisions of the lease, as 
I have now alluded to its most characteristic features. In my judg­
ment, the making of such a contract is wholly beyond the powers 
of the Forestry Commission. The Commission is entirely without 
power to grant the use of the waters of the Commonwealth to pri­
vate corporations, no matter how tempting the proposition of a 
rental might be. 

The powers of the Forestry Commission are distinctly stated in 
the act of 25th of February, 1901 (P. L. 11). As they relate to your 
Department and are entirely familiar to you, I need not repeat 
them here by exact quotation. Suffice it to say that, apart from the 
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power to manage and control all the lands purchased under the 
provisions of the act, and the power to establish rules and regula­
tions with reference to control, management and protection of foi: 
estry reservations, and all lands that may be acquired under the pro­
visions of the act, the Commission is empowered to sell timber on 
terms most advantageous to the State, and to make and execute 
contracts or leases for the mining or removal of any valuable min­
erals that may be found in said forestry reservations whenever it 
shall appear to the satisfaction of the Commission that it would be 
for the best interests of the State to make such disposition of said 
minerals. Apart from these specific powers, which are several times 
alluded to in the subsequent provisions of the act, the Department 
of Fore:stry is without authority to dispose of the State's property, 
either in whole or in part. The leasing of rights of way or of strips 
of land along water courses for the purposes of the erection of a 
dam or the construction of a conduit is clearly not within the spirit 
or the terms of the act relating to the regulation and control of the 
forestry reservation, and is not related in any way to the selling of 
timber or the leasing of mining privileges. ' 

I return the form of proposed lease which you sent me without 
my _ approval, and instruct you that you are without authority to 
execute it in behalf of the Department. 

What has been already said upon the question of the powers of 
the Department of Forestry applies equally to the building of cot­
tages, the permitting others to build cottages, and the leasing of 
lands for grazing purposes. I find nothing in the acts relating to 
your department which would authorize the carrying out of any 
such purposes. Should the State determine to establish a sana­
tarium or out-door hospitals upon a large scale, or open-air camps. 
or to permit tracts of its forestry reservation lands to be converted 
into grazing farms, it must do so through an act of Assembly con­
ferring the authority in distinct terms. As the legislation of the 
State now stands, all of these purposes are beyond the scope of 
your authority. 

Very respectfully, 
HAMPTON L. CARSON, 

Attorney General. 
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COMMISSIONER OF FORESTRY-STATE LA,NDS. 

Where a railroad ·has committed trespass and laid pipes on the State land, 
the Commissioner of Forestry should before removing the pipes, notify the 
railroad of the trespass and request the removal by a certain date, and notify 
them further that unless the request for removal is complied with, the pipes 
will be removed by the State authorities at the expense of the railroad com­
pany, and with claim for damages for the trespass committed. 

Office of the Attorney General, 
Harrisburg, Pa., Feburary, 24, 1904. 

Hon. J. T. Rothrock, Commissioner of Forestry: 

Sir: You have called my attention to a trespass upon State lands 
committed by the New York Central and Hudson River Railway 
Company in Burnside township, Centre county . 

.My judgment is that before you proceed to remove the pipes which 
the railroad company has buried in the State land, it would be 
proper for you to notify the officials of the company of the trespass 
and request their removal by a certain date, and notify them further 
that unless the requffit for their removal is complied with, the pipes 
will be removed by the State authorities, and the company held 
liable for the costs of removal, as well as for damages for the tres­
pass committed. 

I herewith return you the letters in the matter. 
Very truly yours, 

HAMPTON L. CARSON, 
Attorney General. 
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OPINIONS GIVEN TO THE FACTORY INSPECTOR. 

FACTORY INSPECTOR-SWEAT SHOPS-DWELLING HOUSE-FIRE ES­
C'APES'-ACTS OF APRIL 11, 1895; MAY 5, 1897, AND MAY 29, 1901. 

A permit under the act of May 5, 1897, P . L. 42, which is an act "to regulate 
the employment and provide for the health and safety of p ersons employed 
where 'Clothing, cigarettes, cigars and certain other articles are manufactured 
or partially made, ...... " must be applied for and granted by the factory in-
spector before any room or apartment in any t enement or dwelling house can 
be used for such purposes, whether ;by the Immediate members of the family 
occupying such room or apartment or not, and before any hiring or employment 
of any person to work in such room or apartment for such purpose. 

The broader act of May 5, 1897, P. L. 42, may be r egarded as .a repeal of the 
act of April 11, 1895, P. L . 34. 

A room or apartment in a tenement or dwelllng-house, used for the manu­
facture of articles designated in the act of May 5, 1897, P. L. 42 , is a manufactur­
ing establishment within the meaning of the act of May 29 , 1901, Sec. 13, P . L. 
322, which requires the factory inspector to compel the owners thereof to pro­
vide and maintain fire-escapes and appliances for the exti.nguishment of fire. 

Office of the Attorney General, 
Harrisburg, Pa., May 8, 1903. 

Hon. J. C. Delaney, Factory Inspector: 

Sir: I acknowledge the receipt of your letter of April 28th, re­
questing my opinion as to your duties in the matter of granting 
permits and of making inspections, under the acts of April 11, 1895 
(P. L. 34), and 'May 5, 1897 (P. L. 42), and also stating what has 
hitherto been the practice of your Department. 

The act of April 11, 1895, which was an act to regulate the employ­
ment and provide for the safety of persons employed in tenement 
houses and shops, where clothing, cigarettes, cigars and certain 
other articles are made, or partially made, expressly prnvided "That 
no room or apartment in any tenement or dwelling house shall be 
used except by the immediate members of the family living therein, 
for the manufacture of coats, vests, trousers, knee-pants, overalls, 
cloaks, hats, caps, suspenders, jerseys, blouses, waists, waist-bands, 
underwear, neckwear, furs, fur trimmings, .fur garments, shirts, 
hosiery, purses, feathers, artificial flowers, cigarettes or cigars." 

It was further provided that "No person, firm or corporati.on shall 
hire or employ any person to work in any room or apartment in any 
rear building, or building in the rear ·of a tenement or dwelling 
house, at making, in whole or in part, any of the articles mentioned 
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in this section, without first obtaining a written permit from the 
Factory Inspector or one of his deputies, stating the maximum num­
ber of persons allowed to be employed therein." 

It was further provided that such permit should not be granted 
until an inspection of such premises has been made by the Factory 
Inspector or one of his deputies, and such permit might be revoked 
by the Factory Inspector at_ any time the health of the community 
or of those so employed might require it. 

The act of May 5, 1897, follows substantially the provisions of the 
act just quoted, and relates to the manufacture of the same articles, 
differmg from the earlier act in this material provision. That there 
is no reference whatever to the use of such room or apartment by the 
immediate members of the family living therein. 

The act of 1897, being broader in the scope of its protective fea­
tures, may be regarded as a repeal of the act of 1895, so that the 
question with which you have to deal rests solely upon the language 
of the latter act. The act of 1897, in specific terms and without 
limitation, forbids the use of any room or apartment in any tene­
ment or dwelling house for the manufacture of the articles therein 
specified, and prohibits further the hiring or employment of any 
person to work in any room or apartment or in any part or parts 
of buildings used for the purposes aforesaid, without first obtaining 
a written permit from the Factory Inspector, or one of his deputies, 
which permit must state the maximum number of persons allowed 
to be employed therein; and further, that the building, or part of 
building, to be used for such work or business is thoroughly clean, 
sanitary and fit for occupancy for such work or business. 

The question, therefore, whether such room or apartment in any 
tenement or dwelling house is or is not used by the immediate mem­
bers of a family does not arise, and I am of opinion, that before such 
room or apartment in any tenement or dwelling house can be used 
for the purpose of manufacturing the article designated, and before 
there can be any hiring or employment of any person to work in 
such room or apartment, there must be first obtained a written per­
mit from you, as Factory Inspector, or from one of your deputies, 
specifically stating the matters already designated as necessary to 
be shown as to the number of persons allowed to be employed 
therein, and as to the sanitary condition and fitness of such apart­
ment for occupancy for such work or business. In other words, 
under the act of 1897, permits must be granted to applicants, 
whether connected with the immediate family or not. The duty on 
the part of all persons engaged in such manufacture to obtain 
from you such permit, before either manufacturing themselves or 
hiring others to manufacture for them, must be complied with 
entirely irreii!pective of the questi1on as to whether there are or are 
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not immediate members of the family living in such room Gr apart­
ment. l instruct you, therefore, that, under the act of May 5, 1897, 
it is your duty, if requested, to issue permits for the uses designated 
in the act, entirely irrespective of the question as to whether the 
applicants are or are not immediate members of the family living 
in the apartment sought to be used. I add further, that there can 
be no use of any apartment for manufacturing purposes without 
a permit, and that inspection must precede the granting of a per­
mit. 

You ask further as to your powers and duties under section 13 of 
the act of 29th of May, 1901 (P. L. 322), entitled "An act to regulate 
the employment and provide for the health and safety of men, 
women and children in manufacturing establishments, mercantile 
industries, laundries, renovating works or printing offices; and pro­
vide for the safety of men, women and children in · hotels, school 
buildings, seminaries, colleges, academies, hospitals, storehouses, 
public halls and places of amusement, by requiring · proper· fire­
escapes; and to provide for the appointment of inspectors, office 
clerks and others to enforce the same." 

Under the thirteenth section of this act, the Factory Inspector 
and his several deputies are charged with the duty of inspecting 
hotels, school buildings, seminaries, colleges, academies, manufac­
turing establishments, mercantile industries, laundries, renovating 
works, printing offices, hospitals, storehouses, public halls and places 
of amusement and workshops, all of which are required by law to 
provide and maintain fire escapes and appliances for the extinguish­
ment of fire, and you have the power to compel the owners of all 
such buildings, who have not complied with the requirements of 
the existing laws,. to comply therewith, and provide and maintain 
fire-escapes and appliances for the extinguishment of fire. The 
fire-escape is to be erected and located by order of the Factory 
Inspector or his deputy, regardless of the exemption granted by 
any board of county commissioners, fire marshals or other authori­
ties. 

Under this law, I am of opinion that the apartments in any tene­
ment or dwelling house, used or proposed to be used for the manu­
facture of the articles designated in the act of 5th of May, 1897, are 
manufacturing establishments within the meaning of the act of 
May 29, 1901, and that it is your duty to compel the owners thereof, 
who have not already complied with the laws relating to fire escapes, 
to provide and maintain fire-escapes and appliances for the extin­
guishment of fire. For that purpose it is necessary for you to make 
an inspection in order to ascertain the uses to which such apart­
ments are put or sought to be put. There is nothing in the act of 
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1901 which authorizes or requires inspectors to require fire-escapes 
on tenement houses which are not used or sought to be used for 
the manufacture of the articles designated. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 

PUBLIC OFFICERS-CONHTITUTIONAL LAW-INCOMPATIBLE OF­
FICES-MEMBER OF STATE LEGISLATURE-ATTORNEY FOR FACTORY 
INSPECTOR-ART. II, SEC. 6, OF CONSTITUTION. 

A member of the State Legislature may be employed by the Factory Inspector 
as an attorney for his department. .Such an employment is not an "appoint­
ment" nor such a position an "office" within the meaning of Art. II, Sec. 6, of 
the ' constitution. 

Statutes- Inference from term "expenses incurred" in a general appropriation act-Factory 
Inspector-Attorneys. 

The inclusion in a general appropriation act of an item "for the payment of the 
necessary costs and expenses incurred in the prosecution of offenders against 
the fac tory laws of the Commonwealth" is a recognition by the L egislature that 
the officer could not do the whole work of his office, proprio manu, and an au­
thority to have a portion of it done at public expense, and plainly warrants 
the inference that counsel may be employed. 

Office of the Attorney G€neral, 
Harrisburg, Pa., July 31, 1903. 

Hon. J. C. Deianey, Factory Inspector: 

Dear Sir : I have your letter of July ~7, 1903, stating that you 
have in view the appointment of a present mem~er of the Legisla­
ture of Pennsylvania as an attorney to your Department, and ask­
ing my opinion whether the two offi"ces would be incompatible under 
the Constitution. 

The doubt in your mind is suggested, if not entirely created, by 
the use of the technical words "appoint," "offi ces" and " incom­
patible." Had you said "May I employ, as my legal representative 
in the conduct of prosecutions instituted by me as Factory In­
spector, an attorney-at-law who is also a member of the Legis­
lature?" your doubts would vanish. There is nothing in the Con­
stitution to prevent a member of the Legislature, . who is also a 
lawyer, from practicing his profession, and his acting in a profes­
sional capacity is not the exercise of an "office." The word "ap­
point," in the sense in which it is used in the Constitution, has a 
well-settled technical meaning. It depends upon the exercise of the 
power or right to appoint, as in the case of the President or the Gov­
ernor, and the power can only be properly exercised in relation to an 
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office in the technical sense, which is under the law to be filled by an 
appointment instead of by an election. 

There is no provision in any of the acts relating to your Depart­
ment authorizing the appointment of an attorney for the Depart­
ment. There is much, however, from which the power to employ 
an attorney or attorneys to aid you in the performance of your 
duties may be fairly implied. The act of 3d of June, 1893 (P. L. 
276), which created the office of Factory Inspector, by the fifth sec­
tion, made it his duty to enforce the provisions of the act, and to 
prosecute all vi~lations of the same before any magistrate or any 
court of competent jurisdiction in the State: all necessary expenses, 
not exceeding a certain amount in any one year, incurred by the in­
spector in the discharge of his duties, were to be paid from the funds 
of the State upon the presentation of proper vouchers. By the 
fourteenth section of the act of 29th of April, 1897, and the eighth 
section of the act of 27th of May, 1897, violations of the factory 
acts are declared misdemeanors, punishable by fine and imprison­
ment. It is manifest that in such matters you must have the aid 
of counsel to prepare the evidence and properly present and con­
duct the cases which are prosecuted. 

The general appropriation act of 15th of May, 1903 (P. L. 517), 
appropriates for two years the sum of $8,000, or so much thereof as 
may be necessary, "for the payment of the necessary costs and ex­
penses incurred in the prosecution of offenders against the factory 
laws of the Commonwealth." Suitable compensation to counsel 
is a necessary expense, and the inclusion of such an item in the 
General Appropriation act is, as was said by the Supreme Court 
in the case of Commonwealth ex r el Appellant v. Gregg, 161 P. S., 
588, in speaking of a clerk in the prothonotary's office, a recognition 
by the Legislature that the officer to be aided could not do the 
whole work of his office, proprio manu, and an authority to him to 
have a portion of it done at the public cost. By such recognition 
and authority it became a part of the ordinary expenses of his De­
partment. The Legislature is the exclusive judge of the form in 
which its enactments shall be put, and its mandate in that respect 
cannot be questioned unless it transgresses a JJlain prohibition in 
the Constitution. There is no prohibition in the way of the employ­
ment of counsel; there is the plain inference that counsel may be 
employed. What work there is to be done, and what force is requi­
site to do it, are questions of detail which must be left to the head 
of the Department. 

The question remains whether you can select a member of the 
Legislature to act as your counsel. 

The sixth section of article II of the Constitution of Pennsylvania 
provides: "No Senator or Representative shall, during the time 
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for which he shall have been elected, be appointed to any civil 
office under this Commonwealth." Would the employment of coun­
sel by you, as contemplated, be an appointment to a civil office 
under the Commonwealth? I am of opinion that it would not. 

The matter may be considered from the point of view of the 
professional character of the duties which you wish your counsel 
to perform. In employing a lawyer to represent you in prosecu­
tions for violation of law and in conducting cases for your Depart­
ment, you are not exercising a power of appointment; you are simply 
asking him to act as your professional adviser and counsel in dis 
charging a technical and legal duty for which he is specially trained 
professionally and which you yourself cannot perform. He will 
not act as Factory Inspector, but will act for the Factory Inspector, 
not as your alter 8go, but as your legal representative; and in ask­
ing him to accept the position of legal adviser you are not impos­
ing upon him the duties of any office. 

A popular definition of the word "office'' is to be found in the 
Century Dictionary: "A position of authority under a government; 
the right and duty conferred on an individual to perform any part 
of the functions of government, and to receive such compensation, 
if any, as the law may affix to the service; more specifically called 
'public office.' It implies authority to exercise some part of the 
power of the State, a tenure of right therein, some continuous 
duration, and usually emoluments." 

Anderson in his Dictionary of Law defines an office as "A public 
station or employment, conferred by the appointment of govern­
ment, and embracing the ideas of tenure, duration, emolument and 
duties." 

These characteristics are amply sustained by authority: United 
States v. Hartwell, 6 Wi:tllace, 383; Bowers v. Bowers, 26 P. S., 77 
and Commonwealth v. Gamble, 62 P. S., 349. The features of dura­
tion of term, fixity of tenure, and right on the part of the incumbent 
to exercise the duties and take the emoluments of the office, unless 
properly removed, are all lacking in the matter of the employment 
of counsel by you, inasmuch as you can employ counsel either for 
one case or for several, for a month or for a year; and, more<>ver 
you can change your counsel at pleasure, without raising a question 
on his part as to his right to retain the post against your wishes, 
except so far as his individual right to a suitable compensation may 
be concerned, which, however, is no more in this instance than in 
any other case of the employment of counsel by a private citizen. 

Moreover, the vocation of a lawyer does not take on the character 
of an office, either federal, State or municipal. No attorney is 
ever spoken of as an officer unless it be as an officer of the courts. 
An attorney is not a civil, governmental or public officer. He is not 
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a holder of an office of public trust within the meaning of the Con­
stitution. This view has been strongly stated in several important 
cases. The numerous "Test Oath Act·s.," which grew out of the Civil 
War, and which prohibited "public officers," "civil officers," "per­
sons holding offices of trust," etc., from exercising the functions or 
receiving the emoluments of thefr offices, unless they should first 
take an oath, gave rise to grave and able discussions of constitu­
tional points of view. In West Virginia, Maryland, Tennessee and 
other States the . conclusion is definitely reached that an attorney­
at-law was not a government officer, nor a civil officer, nor a public 
officer, nor a holder of a public office of trust or profit. The ques­
tion finally reached the Supreme Court of the United States. In 
ex parte Garland, 4 Wallace, 332, and in Cummings v. The State 
of Missouri, 4 Wallace, 277, it was stated by Mr. Justice Field that 
the profession of an attorney or· counsellor is not like an office 
created by an act of Congress or a Legislature, depending for its 
continuance, its powers and emoluments upon the will of the gov­
ernment, but attorneys-at-law are officers of the courts, admitted as 
such by their orders upon evidence of their possessing sufficient legal 
learning and fair private character. In California, New York, 
Alabama, Virginia, South Carolina and Massachusetts the same re­
sult was reached. 

Chief. Justice Gray, in Robinson's Case, 131 Mass., 378, while 
dwelling particularly on the requirements of fidelity to the courts 
and to the client, said: "An attorney-at-law is not, indeed, in the 
strictest sense, a public officer." The same view is taken by Mr. 
Weeks in his work on "Attorneys and Counsellors." Th~ cases in 
this State, while numbered by the score, are confined to views of 
the relations of attorneys-at-law to their clients and to the courts, 
and never regard him as a public officer or as holding a public office. 

It is manifest that no objection to your proposed employment 
of an attorney can arise because of the professional character of 
your employe, or because of the nature of the duties to be performed 
by him. His duties will call him before the inferior tribunals or 
before the courts having jurisdiction of prosecutions properly insti­
tuted. It is common knowledge that members of Congress, whether 
Senators or Representatives, and that members of the Legislature, 
whether of the Senate or of the House, constantly appear in the 
practice of their profession before the courts, and there is no con­
stitutional prohibition against their doing so. 

The best and most thorough discussion that I have found is con­
tained in the case of Olmsted v. The Mayor of N·ew York, 42 N. 
Y. Superior Court Reports, page 481. It was there ruled that ari 
office consists of a right to exercise a public function or employment, 
and to take the fees and emoluments belonging to it It involves 
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the idea of tenure, duration, foes, the emoluments and powers, as 
well as that of duty, and it implies an authority to exercise some 
portion of the sovereign power of the State either in making, ad­
ministering or executing the laws. An officer is one who holds such 
an office. An employe is one who receives no certificate of ap­
pointment, takes no oath of office, has no term or tenure of office, 
discharges no duties and exercises no powers depending directly 
on the al'lthority of law, but simply performs such duties as are 
required of him by the persons employing him, and whose responsi­
bility is limited to them, and this, too, although the person so em­
ploying him is a public officer, and his employment is in and about 
a public work or business. 

It is plain that the counsel to be employed by you will receive 
no certificate of appointment, will take no oath for the faithful 
performance of his duty-his oath being the professional one ad­
ministered by the ~ourt at the time of his admission to practice­
will have no term or tenure of office, will discharge no duties and 
exercise no powers depending directly upon authority as defined by 
the statute. He will be simply your representative, responsible to 
you and to the court for his proper discharge of professional duties. 
These features, in my judgment, do not constitute him an officer, 
nor will his selection be an appointment within the meaning of the 
Constitution. Article XII, section 2, of the Constitution of Penn­
sylvania has no application. 

Very respectfully, 
HAMPTON L. CARSON, 

Attorney General. 

FACTORY INSPECTOR-OFFICE OUTSIDE OF CAPITAL-DUTIES. 

The Factory Inspector can rent a room, which is necessary for the convenient, 
expeditious and effective discharge of his duties, at the expense of the Com­
monwealth, in the city of Philadelphia. He is not limited to an office in the 
State Capital. 

The legislation touching the duties of the Factory Inspector reviewed. 

Office of the Attorney General, 
Harrisburg, Pa., August 3, 1903. 

Hon. J. C. Delaney, Factory Inspector: 

Sir: You state that you have found it necessary to incur as an 
item of expense in your Department the rent of a room in the Penn­
sylvania Building at Fifteenth and Chestnut streets, Philadelphia, 
at a monthly rental of forty-three dollars, which has been demurred 
to by the Auditor General, but who agrees with you to submit the 
matter to my official judgment. 
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I understand that of your total force of thirty-nine deputies, you 
.have thirteen in Philadelphia county, two in each of the counties of 
Bucks and Montgomery, one in Delaware and one in Lancaster 
counties-or, in five continguous counties, you have within a small 
fraction of one-half of your entire staff. In this room you as­
semble for conference your nineteen deputies at a trifling cost, 
on half a days' notice, and you there have for distribution to the 
deputies and manufacturers supplies of blank forms, certificates, 
affidavits and reports. To compel them to come to Harrisburg 
would be to draw them from their fields of labor at increased cost, 
and for you to visit them separately at their respective homes would 
cost the State a considerable sum, and cost you much time when· 
ever it becomes necessary to consult with them. As the deputies 
are by law clothed with most of the powers of the Chief Inspector, 
and can administer oaths, and are required to issue certificates for 
children as well as thousands of permits,. it is necessary that they 
should have convenient access to a base of supplies. 

I cannot doubt the propriety of the expenditure for room rent. 
Its purpose is necessary to the convenient, expeditious, and effec· 
tive discharge of your duties. Those duties are varied and 
widely distributed. Without enumerating all of them, they may 
be stated generally as follows: To visit and inspect the factories, 
workshops, bakeshops, sweat-shops, and other establishments of 
labor in the State; to supervise the heating, lighting, ventilating 
and sanitary arrangements, as well as the fire escapes and means 
of egress in case of fire; to judge of the location of belting, shafting, 
gearing, drums and machinery, and the guarding of shafts and well­
holes; to seize, condemn and destroy clothing made in unhealthy 
places or where there are contagious or infectious diseases; to 
supervise the employment of minors; to see that proper registers 
are kept by employers; to secure affidavits as to age, date and place 
of birth; to see that proper notices are posted as to the hours of 
work per day; to receive reports of accidents; to administer oaths 
and issue certificates and permits; to prosecute all violations of the 
acts; as well as to supervise the enforcement of the provisions of 
the act relating to navigation on inland lakes, and the superintend 
ence of marine engines, boilers and machines. 

These are the chief features of the acts of June 3, 1893 (P. L. 276); 
April 29, 1897 (P. L. 30); May 5, 1897, as amended by the act of April 
28, 1899 (P. L. 71); May 29, 1901 (P. L. 322); March 20, 1903 (P. L. 48), 
and April 15, 1903 (P. L. 201). 

At each session of the Legislature the jurisdiction of your De­
partment has been added to; its duties have been enlarged, and 
your working staff has been trebled since 1893. The constantly 
increasing appropriations made by the general appropriation acts 
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indicate the legislative appreciation of the importance of guarding 
the lives, the safety and the health of labor. 

It is evident that you must h·<~ frequently absent from the capital, 
and it seems but reasonable that you must have a place where you 
can meet your deputies. The objection which bas been suggested, 
that, as the act of 1893, and the later one of 1901, provide that an 
office shall be furnished in the Capitol which shall be set aside for 
the use of the Factory Inspector, you can have an office nowhere 
else, is in my judgment without force. The use of the word "Capi­
tol" would indicate the building now erecting, rather than the con­
clUBion that you could not have an office outside of the Capital. 

It must be borne in mind that the field of your labors is the Com­
monwealth, that your duties call you to all parts of the State; you 
cannot bring the factories to you. The :fifteenth section of the act 
of 1893 expressly directs that the State shall be divided into dis­
tricts; that deputies are to be assigned to districts and that they 
may be transferred from district to district; traveling expenses are 
expressly provided for. 

I cannot, under this view of the facts and of the provisions of 
the law, regard your functions, which are necessarily to be per­
formed at a distance from the Capital, as a transfer of the seat of 
government to places foreign to the scene of suitable performance. 
Your deputies are like troops in the :field and must be visited and 
supplied at convenient stations. Your application of this prin­
ciple to a single room in the great manufacturing city of Philadel­
phia, to which deputies can be summoned from neighboring coun­
ties, is, in my judgment, perfectly legal, if in your judgment it is 
necessary to effective work. 

I advise you. that the item of expense is proper, and may be al­
lowed by the Auditor General, to whom I have sent a copy of this 
opinion. 

Very respectfully, 
HAMPTON L. CARSON, 

Attorney General. 
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OPINIONS GIVEN TO SUPERINTENDENT OF PUBLIC IN­
S'fRUCTION. 

SCHOOL LAW-TAXATION-EXPENSES OF ASSESSMENT. 
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The expenses• of the tax assessment, made for the purpose of raising the 
school tax, must be paid by the county and not by the school district for which 
the assessment is taken. 

Office of the Attorney General, 
Harrisburg, Pa., March 12, 1903. 

Dr. N. C. Schaeffer, Superintendent of Public Instruction: 

Sir: You have informed me that the county treasurer of Lan­
caster county has recently taken the ground that the assessment 
made 1by the assessors between April 1st and May 1st, which is en­
tirely for the purpose of raising the school tax, should be paid by 
the school districts for whom the assessment is taken, and not by 
the county treasurer as claimed. The county hitherto has paid the 
assessors for making the assessment and the practice has been au 
unbroken one for many years. You have called my attention to 
the act of May 8, 1854, P. L. 617, entitled "An act for the regula­
tion and continuance of a system of education by common schools." 

I have carefully examined that act but find nothing in it which 
would lead, in my judgment, to any modification of the opinion 
given by Deputy Attorney General, John P. Elkin, to your Depart­
ment on the 14th of April, 1896 (Report of the Attorney General 
for 1895-1896, page 147). That opinion is to the effect that the as­
sessors, required under the Compulsory School Law of May 16, 
1895, to make an enumeration of the children between the ages of 
eight and fifteen years, are entitled to be paid for such services 
out of the funds of the proper county, and it is stated in strong 
terms that "The county is certainly liable for the time spent by the 
assessor in making a valuation of property and registration of 
voters, and since the registration of school children is made at the 
same time, it would be very difficult to decide what portion of his 
time was SJ?ent in making the valuation of property and how much 
of it was left to be devoted to the registration of school children. 
If the county should be held not liable for the services of assessors 
under the Compulsory School Law, then would we have the anomal­
ous sittuation of an a.sses~or being paid by the county for part of a 
day spent in making ·a yaluation. of property for the purposes of 
taxation and the registration of voters, while p2.rt of the same day 

16 
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spent in the enumerntion of school children by the same officer 
could not be paid out of the county funds." 

I perceive no reason for departing from this opm10n and I ad­
vise you that there is nothing in the law of May 8, 1854 which would 
alter this conclusion. 

Very respectfully yours, 
HAMPTON L. CARSON, 

Attorney General. 

SCHOOL DIRE.CTORS-ELECTION-BOROUGHS-ACT OF APRIL 23, 1903. 

The act of April 23, 1903 , P. L. 271, relating to the number and election of school 
directors in boroughs not divided into wards, doe~ not apply to boroughs entitled 
to elect six directors at the time of its passage, and any election held in any 
such bore.ugh is invalid, and of the six directors so elected, only the two whose 
cerms were designated as for three years are entitled to sit on the board or to 
take a part in its proceedings. 

Office of the Attorney General, 
Harrisburg, Pa., June 1, 1904. 

Hon. Nathan C. Schaeffer, Superintendent of Public Instruction: 

S.ir: I am in receipt of your letter of even date, asking for an 
official construction of the act of Assembly approved the 23d day 
of April, A. D. 1903 (P. L. 271), and stating that it has caused some 
confusion in various boroughs of the Commonwealth. 

The language of this act, while somewhat ambiguous, is not 
capable of more than one construction, particularly when viewed 
in the light of prior legislation upon the same subject. It is en­
titled "An act to designate the number of school directors to be 
elected in the several boroughs of the Commonwealth not divided 
into wards; to provide for their election, and for the filling of vacan­
cies, and to fix the length of term for which they shall serve," and 
the first and second sections provide as follows: 

"Section 1. That the number of members of any 
school board of boroughs not divided into wards shall 
be six. 

"Section 2. That it shall be lawful for the qualified 
voters of the boroughs of this Commonwealth which are 
not divided into wards, and boroughs not now enjoying 
this right by special statutes, at the first election for 
borough officers next ensuing the passage of this act, to 
elect two school directors to serve for one year, two to 
serve for two years, and two to serve for three years; 
and annually thereafter to elect, for a term of three 
year's duration, as many school directors as may be 
uecessary to fill the places of those whose terms of office 
ai·e about to expire." 
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The act further provides that at the first election held under its 
terms in the boroughs to which it applies, six school directors shall 
be elected by the voters who shall designate on their ballots for 
what length of time the persons named shall serve, whether for 
one, two or three years. In a subsequent section it provides that 
"the school directors now in office, under existing laws, shall act 
conjointly with those who are to be elected under the provisions 
hereof" until the expiration of the terms of the former. 

This act is manifestly an effort to bring within the terms of 
the general law some borough or boroughs not before entitled to 
elect six directors, and has no application whatever to any borough 
not divided into wards, which at the time of the passage of the 
act was entitled to have that number of directors. The language of 
the second section "not now enjoying this right by special statute," 
refers plainly to the right of electing six directors, but its ambigu­
ous character seems to have been misunderstood in some sections 
of the Commonwealth, and several boroughs which do not come 
within its terms proceeded to elect six directors at the last mu­
nicipal election and now have more than their legal quota of those 
officials. 

After a. careful investigation of the laws which were in force 
pnior to the enactment of this statute, as well as of the causes 
which led to its adoption, I am of opinion, and instruct you, that 
no borough entitled to elect six directors, and enjoying that privi­
lege at the time of the passage of this act, comes within its provi­
sions, and any election held in any such borough in accordance with 
the terms of this statute is invalid, and of the six directors so 
elected only the two whose terms were designated as for three years 
are entitled to sit on the board or to take a part in its proceedings. 

Very respectfully, 
FREDERIC W. FLEITZ~ 
Deputy Attorney General. 
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OPINIONS GIVEN TO THE DEPARTMENT OF MINES. 

DEPARTMENT OF MINES. 

The order of the court being that the Commonwealth should pay the costs of 
the investigation in the case of James Martin, mine inspector of the Seventh 
Anthracite district, the bill for stenographic services with the other papers 
should be forwarded by the Chief of the Department of Mines to the Auditor 
General for action under Section 19 of the act of June 8, 1901, P. L. 545. 

Harrisburg, Pa., November 22, 1904. 

Hon .• James E. Roderick, Chief of the Department of Mines: 

Sir: I have your letter of the 21st inst., enclosing bill for steno­
graphic servic~s rendered in the case of James Martin, Mine In­
spector of the Seventh Anthracite District. 

The action of the judge is based upon section 19 of the act of 
June 8, 1901 (P. L. 545), which says: 

"The cost of said investigation shall be borne by the 
removed Inspector; but if the allegations in the petition 
are not sustained, the costs shall be paid by the Treas­
urer of this Commonwealth upon warrants of the Audi­
tor General, or by the petitioners in case the court finds 
that there was no probable ground for said charge." 

The order of the court, while not finding that the petitioners were 
without probable cause for their charge, and therefore properly did 
not put the cost upon the petitioners, does distinctly order that the 
costs of the above entitled proceeding be paid by the Common­
wealth, as provided by the section just referred to. 

I think the proper course for you to pursue is to forward these 
papers to the Auditor General for his action under the law referred 
to. For that purpose I herewith return the papers. 

DEPARTMENT OF MINES. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 

There is no authority of law for the Chief of the D epartment of Mines to give 
a new certificate in place of the one g iven by the examining board of 1892, to J . 
R. Jones, Jones h aving since that time changed his n ame to J. R . Farrell. 

Office of the Attorney General, 
Harrisburg, Pa., April 21, 1904. 

Hon. James E. Roderick, Chief Department of Mines : 

Sir: I have examined the enclosed petiti<on of John R. Farrell to­
gether with the accompanying papers and certificates. 
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I know of no authority, either at common law or by statute, which 
would authorize you to issue a new certificate in place of the one 
given by the Examining Board in 1892 to J . R. Jones. You cer­
tainly cannot undertake in the year 1904 to strike out the name of 
J. R. Jones from the certificate given in 1892, and substitute the 
name o.f J. R. Farrell; nor do I see that you a re required to issue a 
new certificate. The act of Mr. Jones in changing his name was a 
purely personal and voluntary a ct of his own, entirely within his in­
dividual discretion, and if any mistake in identity should ever arise 
as to whether the man now known as Farrell was formerly known as 
Jones, Mr. Farrell has it entirely within his power to establish his 
identity by witnesses who have knowledge of the facts. The affi­
davits which he submits would probably satisfy anybody whose duty 
it should be to inquire, if such inquiry should become important, 
but I do not find that you are required under the law to pass upon 
this question or to furnish him with a certificate to that effect. It 
is quite clear that the present Mr. Farrell did, under the name of 
Jones, obtain a certificate as mining boss from the Examining 
Board in 1892 under the name of Jones. His possession of the paper 
and his ability to establish the complete personal identity of him­
self under his present name with his former name is a matter which, 
should the occasion arise, be left entirely to his own counsel to sug· 
gest a proper method of determining. If you, officially, are called 
on to satisfy yourself of his identity, I do not see that this involves 
the giving of a new certificate. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 

MINE INSPECTORS-ELECTION OF-TERM OF INCUMBENT EXPIRING 
SEPT. 25, 1905-ACTS OF JUNE 2, 1891, AND JUNE 8, 1901. 

No election of a mine inspector to take the place of an inspector appointed 
under the act of June 2, 1891, P. L. 176, whose t erm does not expire until Sep­
tember 25, 1905 , can, under the act of June 8, 1901, P . L . 535, relating to the elec­
tion of mine inspectors, be held until the general election of November, 1905. 

Office of the Attorney Gen.eral, 
Harrisburg, Pa., April 13, 1904. 

Hon. James E. Roderick, Chief of the Department of Mines: 

Sir: I have before me your letter of to-day, stating that the term 
of William Stein as Mine Inspector in Schuylk.ill county expires 
on September 25, 1905, and asking whether or not his successor can 
or should be chosen at the general election to be held in November 
a ext. 
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Under the provisions of the act of 2d of June, 1891 (P. L. 176) the 
Mine Inspectors in the ·Anthracite Region were appointed by the 
Governor upon the recommendation of the Board of Examiners, from 
time to time as vacancies occurred, for a period of five years. The 
Legislature of 1901, by the passage of the act of June 8 (P. L. 535), 
changed this method of selection, and provided that the office of 
Mine Inspector should be filled by the votes of the qualified electors 
of the district at the general elections to be held in November. This 
act, however, provided for the retention of the inspectors then serv­
ing under the appointment by the proviso to section 7, which reads 
as follows: 

"That the present mine inspectors in the several in­
spection districts shall continue in office until the ex­
piration of the terms for which they have been ap­
pointed, and the number of inspectors to be elected 
at the coming election shall be reduced by the number 
of inspectors now regularly appointed and serving in 
said districts. When the terms of the present inspec­
tors shall expire, their successors shall be elected in ac­
cordance with the 'provisions of this act." 

It is clear from this language that no election can be held to se­
lect a successor to a present incumbent until the expiration of his 
term of office. 

Section 11 of the later act fixes the length of the term, and pro­
vides when the same shall begin in the following language: 

"Each of the said inspectors shall hold said office for a 
term of three years from the first Monday of January 
immediately succeeding his election to said office, and 
until bis successor is duly elected and qualified." 

An inspector elected in November, 1904, would, under this act as­
sume the duties of bis office on the first day of January, 1905, nine 
months before a vacancy would occur by the expiration of the term 
of William Stein. The uncertainty which prompts your inquiry 
no doubt arises from the fact that the term of Mr. Stein expires 
prior to the general election in November, 1905, which will cause a 
vacancy in the office until January 1, 1906, " ·hen the inspector regu­
larly elected will assume his duties. Contingencies like this neces­
sarily arise by reason of the fact that the terms of the various ap­
pointed inspectors expire at different timt>s, but when the positions 
shall all be filled by election, then the terms will be uniform and 
this trouble will come to an end. 

The aet of 1901, ·however, makes ample provision for filling vacan­
cies of this kind by appointment, as will be apparent by an ex­
amination of section 13, which reads as follo,~rn : 
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• "In case of death, resignation, removal from office, or 
other vacancies in the office of mine inspector before the 
expiration of said term of office, the judges of the court 
of common pleas of the county in which said vacancy oc­
curs shall appoint a duly qualified person to fill the said 
vacancy for the unexpired term. Said appointment to 
be one of the persons having filed with the county 
commissioners of said county a certificate from the 
board of examiners, showing he passed a successful ex­
amination before the said board, and is duly qualified as 
hereinbefore mentioned." 
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After a thorough examination of the law and the facts in connec­
tion therewith, I am of the opinion and advise you that no election 
of a mine inspector can legally be held in Schuylkill c.ounty in No­
vember next to take the place of William Stein, as there will be no · 
vacancy in the office now held by him until the expiration of his 
term on September-25, 1905, and his successor should be selected 
at the general election to be held in November of that year. 

DEPARTMENT OF MINES. 

Very respectfully, 
FREDERIC W. FLEITZ, 

Deputy Attorney General. 

The act of 19()3, P. L. 359 attempts to amend a law already repealed and in its 
attempt to amend the law does not quote the law in question. This is hopelessly 
defective. 

Neither the act of 1885 which is dead, nor the act of 1893, which is not men­
tioned, is amended by the act of 1903. 

Harrisburg, Pa., June 23, 1903. 

James E. Roderick, Esq., Chief of the Department of Mines, Har­
risburg, Pa.: 

Sir: In reply to your letter, addressed to me by Frank Hall in 
your behalf, dated June 18, 1903, I find that the law of May 13, 1903 
(P. L. 359), purports to amend the bituminous mine law of June 30, 
1885 (P. L. 217), but the section quoted by number for amendment 
is the anthracite mine law of 1885, June 30 (P. L. 233). I also find 
that the bituminous mine law of 1885 was repealed by the act of 
May 15, 1893 (P. L. 76), at least so far as the employment of boys 
is concerned. Hence it is apparent that the law of 1903 (P. L. 359) 
attempted to amend a law already repealed, and in its attempt to 
amend that law does not quote th~ law in question, but quotes by 
mistake the first section of article IX of the anthracite mining law 
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of 1885. In my judgment this is hopelessly defective. Section 6 of 
article III of the Constitution provides: 

"No law shall be revived, amended or the provisions 
thereof extended 1or confined by reference to its title 
only, but so much thereof as is revived, amended, ex­
tended or confined shall be re-enacted and published at 
length." 

In the act of 1903 (P. L. 359) this provision is violated in almost 
every possible way. The existing law, so far as the employment 
of boys in bituminous mines is concerned, is contained in the act 
of May 15, 1893 (P. L. 76), to which the act of 1903 makes no refer­
ence whatever. I am unable to see how the courts can rule that 
either the act of 1885, which is dead, or the act of 1893, which was not 

"mentioned, is amended by the act of 1903. 
I am, 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 

COAL MINE INSPECTOR-ELECTION FOR SUCCEEDING TERM-RE­
EXAMINATION-ACT OF JUNE 8, 1901. 

A mine inspector, under the act of June 8, 1901, P. L. 535, to succeed himself, 

must be elected at the November election preceding the expiration of his term, 
and must qualify for such election by again passing the examination required 
by that act. 

Office of the Attorney General, 
Harrisburg, Pa., February 13, 1903. 

Michael J. Brennan, Esq., Inspector of Coal Mines, Eighth Anthracite 
District, Pottsville, Pa.: 

Sir: Your letter of the 12th inst. has been received, stating 
that your term of office expires April 19, 1904, and asking whether, 
in order to succeed yourself, you must again run for the office at the 
November election in 1903, and asking further whether you must 
again pass a successful examination with the Board of Examiners. 

Both of these questions I answer in the affinnative. You were 
elected for a definite term, and the term expires by its own limita­
tion. The examination by which you were qualified for your place 
relates solely to that term and to no other. 'l'he vacancy that will 
occur through the expiration of your term must be filled by elec­
tion as prescribed in the act of 8th June, 19-01 (P. L. 535). A can­
didate must qualify in the manner prescribed by the act. The fact 
that you were qualified as a candidate for your present term does 
not dispense with the necessity of qualifying in like manner for a 
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new election. A successful examination does not qualify for all time 
or for as many times as the successful incumbent sees fit to an-. 
nounC€ himself as a candidate. The examination in each case is 
only for the term then to be filled, and its efficacy extends no further. 
If you do not run as a candidate at the November election, 1903, 
and no successor is chosen at that time, I am of opinion that, under 
section 11, you would hold over until your successor is duly elected 
and qualified. Of course you could be that successor, claiming by a 
new election. Section 13 relates only to vacancies in case of death, 
resignatiqn, removal or other vacancies before the expiration of a 
term. 

Very respectfully, 
HAMPTON L. CARSON, 

Attorney General. 
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OPINIONS GIVEN TO THE S'fATE HIGHWAY DEPARTMENT. 

COUNTY COMMISSIONERS-STATE HIGHWAY DEPARTMENT-

MANDAMUS-ACT OF APRIL 15, 1903, SEC. 22. 

The duty required by the act of April 15, 1903, Sec. 22, P. L. 188, of county com­
missioners, county engineers and officers of cities, boroughs and townships tq 
furnish information to the State Hig~way D epartment can b e enforced by 
mandamus. 

State Highway Department-Cost and damages-A ct of April 15, 1903, Sec. 3, Clause 2, and 
Sec. 20, C!ause 1. 

Clause 2, of section 3, and cla use 1, of section 20, of the act of April 15, 1903, 
P. L. 188 , are not in conflict. The -term cost, as used in section 3, relates to .the 
expense of surveys, grading, materia l, construction, relocation, changes of 
grade a nd expenses in connection with the improvement of highwa ys. The term 
damages, as used in section 20, relates to such pecuniary m easure of compen­
sation as can be properly applicable to injuries resulting from changes of grade, 
or the t aking of land to alter the location of any highway which may be im­
proved under the act. 

Road !aw-Acts of June 26, 1895, and Ap1' i! 15, 1903. 

All tha t is left of the act of June 26, 1895, P. L . 336, is the authority of the 
county commiss ioners to take a ny township road over as a county road and pay 
the local part of the expense of so doing. If the county m a k es an application 
under the act of April 15 , 1903, to build or improve ·a road, so .taken under the 
ac.t ·of June 26, 1895, P. L. 336, the provisions of the act of 1903 have to be 
complied with. 

Office of the Attorney General, 
Harrisburg, Pa., S~ptember 17, 1903. 

Hon. Joseph vV. Hunter, State Highway Commissioner: 

Sir: You ask me how the county commissioners of any county 
can be compelled to furnish the State Highway Department with 
the number of miles of township roads by townships in said county. 

Section 22 of the act "Providing for the Establishment of a State 
Highway Department,'' approved the 15th day of April, 1903 (P. L. 
188), reads as follows: 

"County commissioners or county engineers of the 
several counties of this State, and the officers of all 
cities, boroughs and townships in the State, who now 
have, or may hereafter have by law, authority over the 
publi c highways and bridges, shall, upon the written 
request of the State Highway Department, furnish said 
Department with any information relative to the mile­
age, cost of building, and mnintenance, condition and 
character of the highways under their jurisdiction, and 
with any other needful information relating to the said 
highways." 
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This language is sufficiently. explicit and mandatory and scarcely 
needs construction. Under its provisions it becomes the duty of the 
county commissioners and county engineers, as well as other officers 
of cities, boroughs and townships in the State, to obtain and fur­
nish, at the earliest possible moment, upon request of the State 
Highway Commissioner, an accurate statement ~f the number of 
miles of roads in each township of their respective counties, and 
a failure to do so after such request will render them liable to 
proceedings in mandamus. 

You ask also "How is proYiso second of the third section of the 
act of 1903 to be construed?" and further ask whether there is any 
antagonism or inconsistency between the second clause of the third 
section and the first clause of section 20 of the act of 1903. 

·without quoting the language of th~se clauses, which is familiar 
to you, I am of opinion that there is no inconsistency or antagonism 
between them whatever, because there is a substantial difference be­
tween "the cost of the same" and "damages arising from." The 
term "Cost," as used in section 3, relates to the expense of surveys, 
grading, material, construction, relocation, changes of grade, and 
expenses in connection with the improvement of highways. These 
are to be borne by the State, the county and the townships in the 
proportions mentioned in the act. The term "Damages,'' as used 
in section 20, has no relation whatever to the costs just described, 
but relates to such pecuniary measure of compensation as can be 
properly applicable to injuries resulting to persons or corporations 
from changes in grade or by the taking of land to alter the location 
of any highway which may be improved under the act. The law 
provides for a method by which such damages can be ascertained 
upon proper proceedings in court, in case the injured parties and 
the county commissioners cannot agree on the amount of damages 
sustained. Inasmuch as the two sections of the act relate to two 
legally distinct and separate subjects, there is and can be no conflict 
or antagonism between them. 

You ask further as to the effect of the proviso in section 3 of the 
act of 15th of April, 1903, upon the act of June 26, 1895 (P. L. 336). 

In my judgment, all that is left of the act of 1895 is the authority 
of the county commissioners to take any township road over as 
a county road, and pay the local part of the expense of so doing. 
If the county makes an application under the act of 1903 to build 
or improve a road, so taken under the act of June 26, 1895, all officers 
will have to comply with the provisions of the act of 1903 in regard 
to the method of application and all subsequent steps. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 
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NORTHAMPTON COUNTY ROAD-COUNTY ROADS-ACTS OF' JUNE 26, 
1895, AN<D APRIL 15, 1903. 

Where county commissioners take charge of, reconstruct and operate a road 
as "' county road under the act of June 26, 1895, P. L. 336, and some 4,000 feet 
thereof are swept away by an extraordinary flood, the county is entitled to re· 
ceive 'from the State its ·proportionate share of the expense of rebuilding the 
road and putting it in proper condition, under the act of April 15, 1903, P. L. 188, 
in the same manner and subject to the sam~ conditions and restrictions as if 
the same were an original undertaking. 

Office of the Attorney General, 
Harrisburg, Pa., November 25, 1903. 

Hon. George Statler, Assistant Highway Commissioner, Harris­
burg, Pa.: 

Sir: In reply to your letter, asking whether State aid can be 
given to the constrnction of a road which was taken over by a 
county under the act of 1895, and which has since been washed out 
by a flood, I advise you that the act of 1903, page 190, provides 
that any county constructing county roads under the provisions 
of the act of June 26,1895,and supplements and amendments thereto, 
shall be entitled to receive the same amount of State aid as if said 
roads were constructed under the provisions of 'this act. I think 
this language is entirely clear, and answer you that State aid may 
be given a road constructed under the act of 1895. 

You ask further whether portions of such road, which do not equal 
in standard that set by your Department, can be reconstructed by 
State aid. 

As to this question, the act of 1903 is also clear. 
Section four of said act provides that all highways improved under 

the provisions of this act shall conform to the standard of construc­
tion established by the State Highway Department. Therefore, 
roads that are not equal in standard to that established by the 
Highway Department may not be reconstructed by State aid. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 
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NATIONAL ROAD-HIGHWAY COMMISSIONER. 

The act of April 15, 1903, does not authorize the use of any unexpended bal­
ance of the maintenance fund upon the improvement and r econstruction of 
the national road through Fayette and Washington counties. 

Office of the Attorney General, 
Harrisburg, Pa., May 26, 1904. 

Hon. Joseph W. Hunter, State Highway Commissioner: 

Sir: Replying to your letter of April 28th, in relation to the 
improveme~t and reconstruction of the National road through the 
counties of Fayette and Washington, I have examined with care 
the provisions of the act of 15th of April , 1903, and can find nothing 
which would authorize the use of any unexpended balance of the 
maintenance fund lWOil this road. The act is silent as to cases of 
this character, and the omission, which is a serious one, must be 
supplied by future legislation. However grave the situation, and 
however interesting or important the road may be, these are cir­
cumstances with which you cannot deal in the absence of the proper 
authority. Very truly yours, 

STATE HIGHWAY COMMISSIONER. 

HAMPTON L. CARSON, 
Attorney General. 

The cost of the bonds given by the Highway Commissioner ·and Assistant 
Highway Commissioner is not properly payable out of the contingent fund of the 
Highway Depart:rµent, but should be met by the officers named. 

Office of the Attorney General, 
Harrisburg, Pa., September 17, 1903. 

Hon. Joseph W. Hunter, State Highway Commissioner, Harris­
burg, Pa.: 

Sir: You ask me whether the cost of the bond that you re­
quire of the Assistant Commissioner and chief Clerk can be made 
a proper item of charge to be paid out of the contingent fund, appro­
priated to the State Highway Department. 

I am clear that the cost of the bond required by you as Commis­
sioner of Highways, from your assistant and chief clerk is not a 
proper charge to be paid for out of the contingent fund, appropri­
ated to the State Highway Department, and am of opinion that 
these bonds should be at the proper cost and expense of the officers 
named. I am unable to find anything in the law or custom which 
will warrant tl).~ir being paid for out of the contingent fund of the 
Departmep,.t1 Very truly yours, 

i ·• HAMPTON L. CARSON, 
-~ · • Attorney General. 
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OPINIONS GIVEN 'fO THE COMMISSIONER OF FISHERIES. 

COMMISSIONER OF FISHERIES-ACT OF MAY 29, 1901. 

The Attorney General's Department does not decide questions as to. the con­
~titutionality of acts of Assembly-the best way is to rigorously enforce the acts, 
and let others raise the question before the courts. 
It is impossible to prevent committing magistrates exercising their discretion 

in a certain way, but where offenders have been discharged where a clear case 
has been made out, there is nothing to prevent a re-arrest before "another mag­
istrate. 

Office of the Attorney General, 
Harrisburg, Pa., April 30, 1903. 

l\fr. vY. E. Meehan, Corresponding Secretary, Pennsylvania Com­
missioners of Fisheries. 

Sir: Your letter 1of recent date, to this Department asking for 
an opinion on sev('ral questions r<::'lating to the act of May 29, 
1901, entitled "An act to declare the species of fish which are game 
fish and those which are food fish,'' &c., received, and contents care­
fully noted. I have also carefully read the letters which you en­
closed therewith. 

In reply to your inquiries, wbich are mainly directed to the con­
stitutionality of the act, I desire to say that it is not the custom of 
this Department, neither is it within its province, to decide this 
question. Every law must be presumed to be constitutional until 
the courts decide otherwise, and the best way to secure a speedy 
determination of this question is by insisting upon its .. strict enforce­
ment ir: all cases, and to instruct your wardens to bring the cases 
of violation of its terms before justices of the peace or other magis­
trates who are fearless and honest enough to impose the penalties 
which it provides for sueh violations. It is impos<iible to compel 
commi1.ting magistrates to exercise their discretion in a particular 
way, or to prevent their discharging offenders against whom a clear 
case is made out, but of course such discharge will not shield the 
offender from re-arrest and another hearing before a different magis­
trate. 

From the information contained in the ll'tters which you enclosed 
I am of the opinion that the ease in Green county is a very clear 
one, and it ought to be prosecuted vigorous ly. 

I return herewith the letters which you enclose. 
Very r0spectfnlly yours, 

FR:EDERIC W. FLEITZ, 
Peputy Attorney General. 
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COMMISSIONER OF FISHERIES-ACT OF MAY 29, 1901. 

Gigging and spearing of fish not authorized. The Commissioner should re­
turn the bonds to those who gave them, the aot r equiring bonds having been 
repealed. 

The Department of Fisheries may authorize the remov·al of carp by persons 
who act as its representatives, and name the kind of net to be used; it may also 
receive a sum of money in lieu of selling the fish, said moneys to be used for 
the purpose of fish propagation and proteqtion. 

The act of May 8, 1876, P. L. 146 is the only law the Department can employ 
to prevent the pollution of streams. 

The right to ca_ncel lease of the Allentown Hatchery site not decided, because 
copy of lease not furnished. 

Harrisburg, Pa., June 23, 1903. 

Hon. w·. E. Meehan, Commissioner of Fisheries, Harrisburg, Pa.: 

Sir: In reply to your inquiries contained in your letter of the 
11th instant, I answer that sectfons 2, 7 and 8 of the act of May 29, 
1901, prescribe the lawful methods of taking fish in this State. 

1. Gigging and spearing are not authorized. 
2. In my judgment the Commissioner of Fisheries should return 

the bonds to. those who gave them, the act requiring those bonds 
having been repealed by the act of March 20, 1903. 

3. 1'he Department of Fisheries can authorize persons to remove 
carp from the waters of this Commonwealth as its representatives, 
and name the kind of net to be used by such representatives. There 
is nothing to prevent the acceptance of · a sum of money by the 
Department in lieu of selling the fish, said moneys to go to the 
Department of Fisheries for the purpose of fish protection and propa­
gation. 

4: The act of May 8, 1876 (P. L. 146), is the only law covering the 
subject of pollution of streams which your Department can employ. 

5. I am unable to answer the question whether you have the legal 
right to cancel the lease of the site of the Allentown Hatchery on 
giving three months' notice, inasmuch as I have not the lease before 
me for examination. If you desire my opinion upon this point, be 
kind enough to send me a copy of the instrument. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 
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COMMISSIONER OF FISHERIES. 

Held that the course of E. C. Staggers, district attorney of Greene county in 
applying to the court for a rule on Samuel Montgomery, justice of the peace to 
show cause why he should not impose sentence on George Mitchell and Walter 
McClellan in accordance with the law, is the proper mode of procedure. 

Office of the Attorney General, 
Harrisburg, Pa., September 9, 1903. 

Hon. \Y. E. Meehan, Commissioner of Fisheries, Harrisburg, Pa.: 

Sir: In relation to the letter ·of H . C. Staggers, dis tri.ct a ttor 
ney of Green county, sent to me for my consideration, let me reply 
that I approve of the course taken by. Mr. Staggers by which an ap­
plication will be made to the court for a rule on Samuel Montgomery, 
justice of the peace, to show ca use why he should not impose sen­
t ence upon George Mitchell and ·watter McClellan in accordance 
with the law. He must certainly answer this rule and the court can 
then deal with the matter as it sees fit. I know of no other method 
of proceeding. 

Very truly yours, 
HAMPTON L. CARSON, 

, Attorney General. 

FISH COMMISSIONER. 

Fishing with "' line through "' hol e in the ice by a "tip up" is "' legal means of 
taking fish, provided it be confined to one line with not more than three ·hooks. 

A series of holes through which hand lines are used amounts to -a set device, 
which is n ot permitted by law. 

Office of the Attorney General, 
Harrisburg, Pa., December 11, 1903. 

Hon. ~V. E. Meehan, Fish Commissioner: 

Sir: Replying to your request for an opm10n, I reply that, in 
my judgment, fishing with a line through a bole in the ice, at­
tached to a short stick spanning the bole, popularly known as a 
"tip up,'' is a legal means of taking fish, provided it be confined to 
one line with not more than three hooks. It may be fairly construed 
as a hand line, but a series of holes, through which hand lines are 
used, connected as they are by the solid mass of ice, and multiply­
ing the hands of the owner in taking fish, amounts in effed to a 
set device, which is not permitted by existing acts. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 
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OPINIONS GIVEN TO BOARD OF PUBLIC GROUNDS AND 
BUILDINGS. 

SUPERINTENDENT OF CONSTRUCTION. 

249 

Under the act of 2d of July, 1895 , P. L . 422, the Board of Public Grounds and 
Buildings has the right t o a ppoint a Superinte ndent of Construction for the State 
building to be erected at Allentown as "' homeopathic hospita l ; but has n o such 
right to ·appoint a Superintendent of Construc tion for the P ennsylvania Build·­

-ing at the .St. Louis Exposition or for the State Capitol Building at Harris-
burg. 

Office of the Attorney General, 
Harrisburg, Pa., June 1, 1903. 

Mr. John E. Stott, Secretary Board of Public Grounds and Buildings: 

Sir: I have considered the questions involved in the resolution 
passed by your board, reques ting me to furnish it with an opinion 
as to whether or not the said board has the authority, under the act 
approved the 2d day of July, 1895 (P. L. 422), to appoint a superin­
tendent of construction to superintend the erection and construction 
of the P ennsylvania Building at the St. Louis Exposition; also the 
State bv.ilding to be erected at Allentown as a homoeopathic hos­
pital for the insane ; and also a superintendent of construction to 
superintend the State Capitol Building now being erected at Harris­
burg. 

I am of opinion, after a careful consideration of the matter , that 
the Board has no such power in the first and third instances, but 
can act in the second. 

The act of 1895 makes it the duty of the Board, in connection with 
the expenditure of each and every fund appropriated by legislatiYe 
a ct for the building of State institutions to employ for each separate 
construction a capable superintendent of construction, under whose 
personal supervision such fund shall be expended. It is made the 
duty of the superintenden,t so appointed to give his time and per­
sonal supervision to the work. In the case of new buildings it is 
made his duty to see that the plans and specifications of the archi­
t ect, prepared and adopted for such new buildings, additions and 
repairs, shall be faithfully carried out by the contractor. It is fur­
ther made his duty to define, determine and decide all questions 
of the proper interpreta tion of the plans and specifications which 
may be raised by the contractor or architect during the progress of 

-the work; and it is further dedared that the superintendent of con-
17 
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struction shall be the direct representative of the State, and shall 
be responsible to and be required to report to the Board of Com­
missioners of Public Grounds and Buildings at such times and in 
such manner as may be prescribed by the Board as to the progress 
of anu condition of the work under his charge. 

I am satisfied that the jurisdiction and authority of the Board 
do not extend to the superintendence of the erection and cionstruc­
tion of the Pennsylvania State Building at the St. Louis Exposition. 
By joint resolution of the 4th of February, 1903, a commission of 
thirty-two members was created, and that commission, after organ­
ization, was empowered to make the necessary arrangements for the 
proper representation of the Commonwealth, "including the erection 
of a suitable State building, and aiding exhibitors as in their judg­
ment shall be proper and meet, in order to secure a proper exhibit 
on the part of this Commonwealth," and it was further provided 
that when the Exposition shall be closeq all property belonging to 
the Commission shall be sold and the proceeds thereof paid into the 
general fund of the State Treasury. 

It is clear to me that it never was intended that the Board of 
Public Grounds and Buildings should have any such control or 
share in the control as is specifically stated in the act of July 2d, 
1895; nor can the two acts be read together. They are inconsistent. 
The act of July 2d, 1895, looked to a permanent system for the con­
trol of the expenditure of funds appropriated by legislative act for 
the building of State institutions. It cannot be said that the Penn­
sylvania Building at the St. Louis Exposition constitutes, in the 
sense of the act of July 2d, 1895, a State institution. Nor can it 
be that the authority and responsibility conferred upon the St. 
Louis Commission by the joint resolution was intended to be sub­
ject to the superintendence or control of a superintendent of con­
struction, as designated in the act of July 2d, 1895. If such were 
the case, it is clear that upon final analysis the St. Louis Commis­
sion would be obliged to submit itself -to the action of the Board 
of Commissioners of Pu.blic Grounds and Buildings, "·hose juris­
diction, as I read it, does not extend outside of the State and was not 
intended to extend to a temporary structure or a temporary occa ­
sion, even though it be one in which the State should participate. 

The same line of reasoning applies to the case of the State Capitol 
Commission. That Commission was created under the act of 18th 
of July, 1901, and dearly vests the entire responsibility for the 
erection of the State Capitol Building in the Commission, as therein 

• constituted. The Commission is specifically authorized and empow­
ered te> construct, build and complete the State Capitol, and to em­
ploy an architect to make such modifications in the construetfon 
of the buildings already erected, and in the plans and specifications 
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for the contemplated additions as it might deem advisable. The 
Commission is to let contracts to the lowest, best and most respon­
sible bidder, and has the right to reject any and all bids, and is re­
quired to make contractors give bonds satisfactory to the Commis­
sion. The aggregate cost for the construction of said Capitol Build­
ing is fixed, and the manner of payment, upon warrants drawn by 
the Auditor General upon the State Treasurer upon the presentation 
to him of specially itemized vouchers, approved by the proper offi­
cers of said Commission, is also specifically fixed by the act. All 
other acts or parts of acts inconsistent therewith are repealed. 

It is clear that the provisions of this act are inconsistent with 
those of the act of July 2, 1895. It would be impossible for the 
superintendent of construction, as appointed by the Board of Public 
Grounds and Buildings, to superintend the plans and specifications 
of the architect, to see that the work of the co.ntractor shall be 
faithfully carried out, and define, determine and decide all questions 
of the proper interpretation of the plans and specifications which 
might be raised by the contractor or architect during the progr.ess 
of the work, without coming in conflict with the Capitol Building 
Commission at many points. In my judgment ,there is such an in­
consistency between the two acts that, even if they were to be read 
together, the later act must prevail. I find in the Capitol Building 
Commission act no limitation of authority, nor any expression o.f 
an intention to subject it to the jurisdiction or superintendern,:e, either 
direct or indirect, of the Board of Public Grounds and Buildin~s. 
Such, ~owever, is not the case with regard to the State building to 
be erected at Allentown for a homoeopathic hospital for the insane. 
That case is entirely within the terms, meaning and spirit of the act 
of July 2, 1895. 

Very truly yours, 
HA:MPTON L. CARSON, 

Attorney GPneral. 
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OWNERSHIP OF MATERIAL IN OLD BUILDINGS TO BE REMOVED. 

Where a contract for the removal of the old buildings on the site of the new 
Capitol was silent as to the ownership of the structural irnn work, washstands, 
plumbing, radiators, &c., the question as to the o_wnership of such property is 
not clear, but unless clear and indubitable proof can be shown that by custom 
such property belongs to the owner of the buildings, suit should not be brought 
to recover the property from the contractor who tore them down. 

Office of the Attorney General, 
Harrisburg, Pa., June 1, 1903. 

Hon. J. M. Shumaker, Superintendent of Public Grounds and 
Buildings: 

Sir: You have asked me to advise you to whom the woodwork, 
structural ironwork, washstands, nickel and brass plumbing, radi­
ators, valves and steam heating apparatus, large electric arc lights 
and electrical fixtures, ventilating system and machinery, doors, win­
dows and other hardware, already removed and being removed from 
the new Capitol Building, belong ; that is to say whether these 
articles, or any of them, still belong to the State or have become thr 
property of the contractors of the new building. 

This is a question of difficulty, and I have taken time to consider 
it. It is one upon which there is a surprising dearth of authority, 
but such authority as there is points in favor of the ownership of 
the contractor, except as f,, the items of personal property which 
constitute no part of the real estate removed or torn down. The con­
tract itself is entirely silent, and the only reference to the subject 
of the demolition and removal of the old buildings is to be found 
in the following clause in the specifications: 

"The two brick buildings now occupied by the Secre­
tary of Internal Affairs and other Departments of the 
State Government, and the Secretary of Agriculture and 
other departments of the State Government, now lo­
cated on the site of the capitol building, shall be care­
fully taken down and removed from the premises by the 
contractor. Any old, good, sound hard brick and build­
ing stone, which is appro ,·ed by the architect, after be­
ing thoroughly cleaned of all mortar, may be used in the 
new work." 

In "The Law of Building and Buildings," by Lloyd, which was 
published in 1894, it is declared "Where a building rontract makes 
no reference to the old structure standing upon the land, the mate­
rials I.herein belong to the builder and the ownt>r is not entitled to 
an allowance therefor." 
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In Wait's "Engineering and Architectural Jurisprudence," pub­
lished in 1901, section 265, it is said: 

"There is a popular belief among contractors and 
builders that when they have undertaken works by 
contract which require the razing, demolition and re­
moval of old structures, or the removal of materials 
from the ground, or old ruins, that those structures or 
materials belong to the contractor or builder. The 
source of this belief is probably that it is to their inter­
est and profit to make such claim, and their chief ar~u­
ment is that nothing being said or agreed to the con­
trary, it will be taken for granted that the contractor 
was to have the materials. The ownership of materials 
under such a contract is one of intention, to be gathered 
from the contract as a whole, and from the customs and 
usages in vogue in the locality. It has been held that a 
contract to excavate for the erection of a building does 
not imply a transfer to the contractor of the title to 
materials of value removed in the performance of the 
contract." 

This was the result reached in the case of Jones vs. Wick, 30 N. 
Y. Supplement, 924, but this case is in conflict with that of Cooper 
vs. Kane, 19 Wendell, 386. There it was held that, where there was 
a contract for the excavation of lots in a city so as to make them 
conform to a general profile or plan of the corporation, and the con­
tract was silent as to the person to whom should belong the sand 
and other material taken from the lots, and a custom existed, long 
established and well known, that the sand, earth or other material 
removed in making the excavation belonged to the excavators and 
not to the owner of the lots, the custom might be shown as evidence 
of the contract of the parties. 

In the case of Morgan vs. Stevens, 6 Abbott's New Cases (N. Y.), 
356, it was ruled by a referee that if the owner of land, covered by 
houses, entered into a contract for the erection of other buildings 
upon the same land, and did not provide for the use of the mate­
rials of the old buildings in the new, or did not remove them before 
the contractor took possession under his contract, he waived his 
right to them and they belonged to the contractor. 

This case, it will be observed, is based upon thi; special feature of 
the contract, that there was nothing contained therein as to the old 
structure standing on the land and no reference was made to the 
materials o.f such structures. Mr. Wait, after a consideration of the 
matter, concludes that it must be a matter of intention, to be gath­
ered from the contract and the circumstances and conduct of the 
parties; and he suggests that to remove any doubts as to the inten­
tion of the parties, it is good practice to insert in the contract saving 
clauses by a stipulation enabling the contractor to estimate the 
value of the materials which the job will certainly supply, and if 
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by the contract he be permitted to use them in the new structure, 
he could reduce his price for the work by so much as they are reason­
ably worth. 

In the case of Agate vs. Lowenbein, 58 N. Y. Reports, 605, where 
a tenant under a clause in his lease was authorized to make such 
inside alterations as he might think proper, provided that · he did 
not injure the premises, it was held that the right to make altera­
tions conferred by said clause did not confer upon the tenant the 
ownership of the materials severed by him, and for the appropria­
tion thereof he would be liable, e.ven when he was unimpeachable 
for waste. This case, however1 involves the relation of landlord 
and tenant and not that of owner and contractor. 

In the case of Bonnet vs. Glattfeldt, 120 Ill., 166, it was held that 
where a contract for. the taking down of defective walls of a build­
ing and rebuilding the same, provided inter alia that all the old brick 
on the premises should become the property of the contractor, which 
might be used in rebuilding the walls, all the old brick, including 
that not used in the rebuilding of the walls, became the property of 
the contractor. 

This case is quite similar in its facts, so far as this clause in the 
contract is concerned, to the one now under consideration, inas­
much as the specifications in the present instance provided that 
"any, old, good, sound, hard brick and building stone, which is ap­
proved by the architect after being cleaned of all mortar, may be 
used in the new work." In the Illinois case the language was: "All 
the old brick on the premises will become the property of the brick 
contractor, which may be used in rebuilding the walls," and it was 
contended that the construction of that clause of the contract should 
be as if it read thus: "All the old brick on the premises, which may 
be used in rebuilding the walls, shall be the property of the brick 
contractor. If any are left, they shall be the property of the owners 
of the building." The court said: "This may have been what the 
parties intended, but it is not what they expressed in the contract. 
The plain reading of that seems to be that all the old brick on the 
premises should be the property of the brick contractor. We are 
not at liberty to adopt a conjectural meaning, but must take the 
meaning of the parties as it is expressed by the language they have 
used." 

These are the only authorities which I have been able to find 
bearing upon the point. So far as I know, they constitute the only 
authorities, and they leave the matter in much doubt. So far as the 
language of the contract itself is concerned, there is complete si­
lence upon the subject, the only reference being, as heretofore 
pointed out, in the specifications themselves, and so far as the 
language of the specifications is concerned, they would seem to fol­
low the Illinois case. 
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I have made inquiries of. many competent builders and contractors 
in the city of Philadelphia, and I find that there is a very general 
impression prevailing among them that there is a custom by which 
the material of the old structure removed belongs to the man who 
removes it, unless there be an express reservation of ownership on 
the part of the owner. They claim that the contract to remove in­
volves largely the destruction of the existing building; that when 
destroyed it becomes waste; that they have never failed to claim 
own.ership of the material removed, and have even gone so far as 
to dispose of certain parts of it by sale; and that, if the contract to 
build includes also a contract to remove, performance of the con­
tract to remove is necessarily a condition precedent to the perform­
ance of the contract to build; and that this is particularly so where 
there is no provision in the contract stating how the removal should 
take place or to what spot. In other words, they claim that, inas­
much as the burden of removing the material and of finding a place 
for it is placed upon the contractor, it necessarily follows that he 
must dispose of it in order to enable him to comply with the further 
terms of the contract to build. 

Under such a state of the law and such uncertainty with regard 
to custom, I am strongly inclined to the opinion that the case in 
Wendell's Reports is the one which should govern; to the effect 
that where a contract is silent as to the person to whom the mate­
rial removed shall belong, and a custom exists, long established 
and well known, that the material removed belongs to the party 
removing it, and not to the owner of the lot, that that custom may 
be shown in evidence as the contract of the parties. I thereforE! con­
clude that, unless the State can show that there is a prevailing cus­
tom under which the material removed belongs to the owner of the 
lot and not to the contractor, any attempt on the part of the State to 
claim ownership in the materials removed would be met by evidence 
of the custom prevailing among contractors and builders to which 
I have referred, which, coupled with the silence of the contract it­
self, and the clause in the specifications relating to the use by the 
contractor of old material approved by the architect, would, under 
ttie authority of Lloyd; relying upon the referee's report in 6 Abbott's 
New Cases, make it so doubtful as to the chances of the success 
gf the Commonwealth in a litigation, that I could not advise such 
a claim to be made, unless I were furnished, in the first place, with 
the most clear and indubitable proof of the existence of a custom 
under which the owner had claimed and always received the old 
material removed. Of course, proof of a custom requires that it 
shall be certain, continuous and uniform, and such proof, if met 
by proof such as the contractors and builders generally contend for, 
would be fatal to the success of the claim. 
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I am further infol'med that the old material has been distributed 
so widel;y among so many people, under a claim of right on the part 
of the contractor, that it would be a difficult task on the part of the 
Commonwealth to reclaim it without engaging in a multitude of 
suits at great expense, and, in my view, with very doubtful chances 
of success. 

Very truly yours, 
HA:MPTON L. CARSON, 

A Horney General. 

BOARD OF PUBLIC GROUNDS AND BUILDINGS-STAT'E BRIDGE. 

Where a petition for a State bridge has been duly filed, and viewers have been 
appointed and made a favorable report, which report has been confirmed by the 
court, and the bridge cHdered to be rebuilt in accordance with the report of the 
viewers, and no discontinuance of the proceedings has been filed, it is the duty 
of the Board of Public Grounds and Buildings to proceed with its duty in the 
premises. 

Harrisburg, Pa., June 18, 1903. 

John E. Stott, Esq., Secretary Board of Public Grounds and Build 
ings, Harrisburg, Pa.: 

Sir: I have examined the papers in the matter of the petition for 
the rebuilding of a county bridge over the Schuylkill river, in the 
county of Schuylkill, at or near a point called Schollenberger's Cross­
ing, now pending in the court of common pleas of Dauphin county, 
No. 2::rn; Commonwealth Docket, 1902. 

I find that the petition was filed on NovembPr 12, 1902; that the 
viewern were appointed and duly filed thPir report, which was con­
firmed by the court through Judge Simonton, on the 12th of January, 
1903; and it was ordered and decreed that the said bridge be rebuilt 
in conformance with the findings of the report of the viewers. An 
examination of the rpcord discloses the fact that there has bePn no 
discontinuance of these proceedings, and I am informed that the 
protbonotary has no recollection of writing a letter to the Commis­
sioners that there bas been a discontinuance. It is unimportant, 
however, whether or not such a letter was written. The record fails 
to disclose any discontinuance or any application for permission to 
diseontinuP. The decree of the court is, in my judgment, operatiYP 
and binding, and there is nothing therefore to restrain the Board of 
Public Grounds and Buildings fro1v- proceeding with its duty in the 
premises. 

I return herewith the paperH. 
Very. sincerely yours, 

HA:MPTON L. CARSON, 
Attorney General. 
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SUPERINTENDENT OF PUBLIC GROUNDS AND BUILDINGS . 

. The Office of the Superintendent of Public Grounds and Buildings in the mat­
ter of supplying furniture, supplies, &c., is purely executive and ministerial 
and not discretionary. The responsibility is upon the Board ·of Public Grounds 
and Buildings. 

As 'to requisitions for articles that are not on the schedule these should be 
submitted to the Board, and should be paid for out of the contingent fund pro­
vided by the appropriation act of 1903. 

Office of the Attorney General, 
Harrisburg, Pa., December 31, 1904. 

Hon. J. M. Shumaker, Superintendent Public Grounds and Buildings: 

Sir: I have carefully considered your request for an opinion 
as to your duties and powers in the matter of furnishing supplies 
of furniture and the making of repairs for the several Departments 
of the State government under the act of the 26th of March, 1895 
(P. L. 22). 

Your duties are purely executive and your powers are ministerial 
and not discretionary. The approval of the lists and schedules, re­
ferred to in the :fifth section, rests with the Board. T'hP responsi­
bility is solely theirs. 

Under the eighth section the responsibility rests upon the heads 
of the Departments making requisitions for articles contained in 
t_he original lists. As to these, the lists. having been approved by 
the Board, it is not necessary to submit for approval the requisitions 
as made. It is your duty to comply as promptly as practicable. 

Under the sixteenth section, where requisitions are made for ar­
ticles not contained in the original lists, it is necessary . to submit 
them to the Board before supplying them. When the Board has 
approved, it is your duty to furnish the articles called for upon the 
responsibility of the head of the Department making the requisition. 

I perceive nothing in the act which authorizes you to exercise a 
discretion as to the amounts of supplies or repairs called for. That 
must rest upon the officer making the requisition. Being without 
discretion, you are free from responsibility. 

As to requisitions for articles or repairs named in the original 
lists, but not included in the schedules, I am of opinion that they 
must be submitted to the Board. 

In my judgment they should be paid for out of the contingent 
fund provided for by the appropriation act of the 15th of May, 1903, 
(P. L. 502), which I read as an enlargement of the sixteenth section 
of the act of the 26th of March, 1895. 

Very truly yours, 
HAMPTON L. CAR.SON, 

Attorney General. 
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BRIDGE MATERIAL-WRECKED BRIDGES-ACT OF JUNE 3, 1895. 

Bridges rebuilt by the State under the act of June 3, 1895, P. L. 130, are 
donated to, and become the property of, the county, and hence the material of 
those subsequently wrecked belongs to the county. 

Office of the Attorney General, 
Harrisburg, Pa., April 21, 1904. 

Hon. James M. Shumaker, Superintendent of Public Grounds and 
Buildings: 

Sir: You ask me to advise yiou whether the wrecked bridges 
belong to the State or fo the counties upon whose petition they 
were erected, and you state that a number of the bridges rebult 
by the State under the act of 3d of June, 1895 (P. L. 130) have been 
destroyed by the recent floods, and that the structural iron thereof 
is niow lying unprotected in and along the various streams of this 
Commonwealth. 

I answer that the same question was raised under the adminis­
tration of Governor Stone, and, after consultation with the Attorney 
General, it was decided that, inasmuch as the bridge which was de­
stroyed was the property of the county, through the donation of the 
State, all of the material resulting from the w.reck belonged also 
to the county. It was also held that, although the Stat'e built these 
bridges, they became immediately the property of the county and 
must be kept in repair by the county. 

I concur in this interpretation of the law. I also point out that 
it is important to observe the distinction between a wrecked bridge 
and one that is destroyed. I shall maintain the position taken 
by my predecessor, that the Commonwealth is not obliged to re­
build a bridge unless it be destroyed and that means a tota.I de­
struction. 

The Dauphin county court of common pleas, speaking through 
Judge Simonton in a recent opinion, held, in the case of the bridge 
across Towanda creek in Bradford county, at Monroeton, where ex­
ceptions were filed by the Attorney General, that the bridge alleged 
to be destroyed was not entirely carried away by the flood within 
the meaning of the act, a portion of the bridge remaining, and there­
fore the Commonwealth was under no obligation to rebuild. A 
similar position was taken by. Judge Jacobs upon exceptions filed 
to the bridge over the Lehigh river at Allentown, and, although the 
two cases may be distinguished from each other, yet the line of judi­
cial reasoning is similar. 

It is quite clear that the business of bridge-building during the 
coming years, so far as the superintending and providing for their 
€onstruction is concerned, will not only prove a great burden to the 
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Commonwealth but also prove a serious draft upon the State Treas­
ury. It is important, therefore, that strict compliance with the 
terms of the act of Assembly· shall be insisted upon, and, in my judg­
ment, it would be unwise for you to commit any act in the way of 
reclaiming material or wreck, inasmuch as that act might be in­
terpreted to mean the assumption of an obligation on the part of the 
Commonwealth to rebuild in cases where such liability does not 
clearly exist; or perhaps a waiver of the right of the Commonwealth 
to maintain the position herein indicated. Besides this, it might 
lead to a doubt on the part of the counties upon whom the obliga­
tion of maintenance and repair rests, as to whether or not they had 
been relieved by the act of the Commonwealth from the perform­
ance of the necessary duty, either through the deprivation of ma­
terial which might be used for purposes of repair or through the as­
sumption of an ob.ligation to remove wrecked material which might 
cause damage to the traveler, or constitute a trespass upon prop­
erty of some riparian owner. 

In my judgment, therefore, you should abstain from the collection 
of any of this material, whether a bridge be destroyed wholly or in 
part. Moreover, inasmuch as the material, once paid for by the 
State, had, through the action of the State, been donated to the 
county, and therefore become a gift to the county, and title vested 
in the county, it would be difficult to see on what principle of law 
the Commonwealth could claim title to the material in revocation 
of its prior gift. 

I am, 
Very truly yours, 

HAMPTON L. CARSON, 
Attorney General. 

BOARD OF PUBLIC GROUNDS AND BUILDINGS-STATE BRIDGES. 

The Board ~f Public Grounds and Buildings have authority to accept the 
proposition of the Delaware and Hudson Railroad Company in re. the rebuild­
ing of the highway bridge at Seelyville, Wayne county, on account of the 
great benefit to the traveling public and the small additional cost to the State. 

Office of the Attorney General, 
Harrisburg, Pa., June 15, 1904. 

John E. Stott, Secretary Board of Public Grounds and Buildings, 
Harrisburg, Pa.: 

Sir: I have carefully examined the papers you left with me 
relative to the proposition made by the Delaware and Hudson Rail­
way Company in connection with the rebuilding of the highway 



260 OPINIONS OF THE ATTORNEY GENERAL. Off. ·Doc. 

bridge at Seelyville, Wayne county, Pa., a.nd am of the opinion that 
the Board of Public Grounds and Buildings have the power under 
the act to accept this proposition and to make the change requested. 
An investigation of the facts leads me to the belief that the Board 
would be justified in doing this on account of the great benefit to 
the traveling public and the very small additional cost to the State. 

Very respectfully yours, 
FREDERIC W. FLEITZ, 
Deputy Attorney General. 
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OPINIONS GIVEN TO SUPERINTENDENT OF PUBLIC 
PRINTING. 

PUBLIC PRINTING-DEALER-ACT OF MAY 1, 187i. 
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Under the act of May 1, 1876 , Sec. 17, P. L. 73, there must be satisfactory 
evidence furnished to the Superintendent of Public Printing by the person 
making a proposal •to furnish paper that he is a dealer in the description of 
paper which he proposes to furnii;ih. 

A dealer within the m·eaning of the act is one who buys and sells and is con­
stantly engaged in the business of buying and selling the article in which he 
deal1. 

Office of the Attorney General, 
Harrisburg, Pa., June 12, 1903. 

Hon. A. Nevin Pomeroy, Superintendent of Public Printing: 

Sir: In accordance . with your request for my opinion in regard to 
your duties in considering the proposals for paper to be furnished 
according to your advertisement, I state that the whole matter is 
comprised within section 17 of the act of 1st of May, 1876 (P. L. 73), 
entitled "An act tG carry out the provisions of section 12 of article 
III of the Constitution in relation to the public printing and bind­
ing and the supply of paper therefor." The section reads as follows: 

"No proposal will be considered, unless accompanied 
by bond, in conformity with the provisions of this act, 
nor unless accompanied by satisfactory evidence that 
the person or persons making such proposals are manu­
facturers or dealers in the description of paper and 
other supplies which he or they propose to furnish." 

The terms of this section requite that the proposal must be made 
by one who is a manufacturer or dealer in the description of paper 
which he proposes to furnish. I understand that no difficulty arises 
as to the meaning of the word ''Manufacturer," but the sole question 
is as to the proper interpretation to be placed upon the word 
"Dealer." 

In Berks County v. Bertolet, 13 P. S., page 524, Mr. Justice Rogers 
defines a "dealer" as one who "trades, buys or sells." This defini­
tion was modified, however, by Mr. Justice Black in the case of Nor­
ris Brothers v. The Commonwealth, 27 P. S., 494, who defined a 
"Dealer"· as follows: 
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"A dealer, in the popular, and therefore in the stat­
utory, sense of the word, is not one who buys to keep 
or makes to sell, but one who buys to sell again. He 
stands intermediately between the producer and the 
consumer, and depends for his profit, not upon the labor 
he bestows upon his commodity, but upon the skill and 
foresight with which he watches the markets." 

The American and English Encyclopedia of Law, title "Dealer," 
states: "A dealer is~ therefore, one who makes a business of buying 
and selling; he is the middleman between the producer and con­
sumer of a commodity." In a note in support of this text it is said: 
"To constitute one a dealer, buying and selling must be his busi­
ness; a single .instance of buying and selling is not sufficient; or a 
dealer is one who makes successive sales as a business." 

The Century Dictionary defines a dealer as follows: 

·"One who deals; specifically a trader, one whose busi­
ness is to buy and sell,. as a merchant, shopkeeper or 
broker. In law, a dealer is one who buys and sells the 
same articles in the same condition; th11s, a butcher 
is not a dealer, because he buys animals whole and sells 
them in ·a different state." 

A consideration of the foregoing definitions and authorities, as 
well .as an. examination .of various statutes, leads me to the conclu­
sion tha,t the prop~r definition of a dealer is one who buys and sells, 
and who is constantly engaged in the business of buying and selling 
the article in _whic)J. he deals. 

I have had filed with me various affidavits, which I herewith send 
you for your consideration. Under the act there must be satis­
factory evidence furnished by the person making the proposal that 
he is a dealer in the description of paper which he proposes to fur­
nish. This 'is a matter of which you yourself, and no one else, can 
judge. You will discriminate between _those which are positive and 
those which are negative, and you will also consider as to whether 
they are sufficiently definite as to tbe character of the article dealt in. 

Very respectfully, 
HAMPTON L. CARSON, 

Attorney General. 
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PUBLIC PRINTING-:--MEDICAL COUNCIL. 

There is no express legislative authority for the ordering of Public Printing 
by the Medical Council, yet where the Commonwealth creates a commission, 
and imposes duties upon its members serving without compensation, it is im­
perative tbat there be supplied it by the State the material absolutely necessary 
for it to discharge its functions, hence the right to order printing falls within 
the implied authority of the commission. 

Office of the Attorney General, 
Harrisburg, Pa., July 23, 1903. 

Hon. A. Nevin- Pomeroy, Superintendent Public Printing and 
Binding: 

Sir: I am in receipt of a communication from the Medical Coun­
cil of Pennsylvania, stating that it will require the following printed 
matter from the State Printer.: 

-Licenses-about 500 a year. 
Books-paged numerieally in whioh to record licenses. 
Cash :t;:loo4-showing fees received and disposition made of annual 

expense appropriation. 
Blanks--;-applicatiop.s for examina~ion. 

Certificates of medical educa~ion. 
c .ertificates of character., 
Preliminary certificates to be furnished after applicants 

~re examined by State Examiner, or presentation or 
credentials exempting .them from examination. 

Rules governing examinations. 
Notices of examination to accompany blank application 

sets. 
Instructions to applicants. 
Slips for furnishing candidates their averages obtained 

in examinations. 
Blank application envelopes. 
Blank express labels. 
Letter paper and envelopes. 
Quest~ons for preliminary examinations. 
Blanks for reports of preliminary ~xaminations. 
Blank report sheets. 

· Paper and envelopes for Examining _Boards; 

While there is no. express legislative authority, yet I am of opinion 
that, where the Commonwealth creates a commissiion, and imposes 
duties upon its members, and those members are serving without 
compensation, it is absolutely necessary that there should be supplied 
to it, at the expense of the State, the material absolutely necessary 
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to enable it to discharge its functions. I have carefully examined 
the foregoing list and I believe that it conta:ins such items as fairly 
fall within the implied authority heretofore indicated. 

PUBLIC PRINTING. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 

The Superintendent of Public Printing and Binding should add to the order 
of the hea'ds vf State Departments 200 copies, so that 200 copies of each docu­
ment published by the State may be furnished the State Library. "Documents" 
refers to bulletins., reports, or papers which fall within the definition of the 
word "document," but does not refer to circulars, blanks or books containing 
items of information or headings to enable purely ministerial officers to easily 
perform their duties. 

Office of the Attorney General, 
Harrisburg, Pa., July 23, 1903. 

Hon. A. Nevin Pomeroy, Superintendent of Public Printing and 
Binding, Harrisburg, Pa. : 

Sir: I have your letter of the 3d inst. , asking me to advice you 
whether or not, under the act 1of April 15, 1903 (P. L. 210), your 
Department is authorized to supply the State Library with two hun­
dred copies of each document published by the State, and, if so, in 
what sense the word "document" is to be understood. You sta tf:: 
that heretofore none of the Departments have included the two hun· 
dred copies for the Library in their orders, and you ask whether 
your Department is given authority to increase the order to cover 
the extra two hundred copies, and, if so, to what is that increase to 
be confined. 

The act of 15th of April, 1903, expressly provides that the State 
Library shall receive, in lieu of the number of copies now granted 
thereto by law, two hundred copies of each document published by 
the State, and sixty copies each of the Supreme and Superior 
Court Reports. The act of 24th of June, 1895 (P. L. 244), provides: 

"Of all documents or books printed at the expense 
of the Commonwealth, two hundred copies shall be al­
lotted and delivered to the State Librarian for the pur­
pose of exchange with the staks and t erritories of the 
United States, and such foreign countries with whom 
an international exchange can be secured, as well as 
for the distdbution to such other libraries as under 
the system may bt> of reciprocal advantage, less any 
number otherwise providt'd for·; and that the Superin­
tendent of Public Printing and Binding, in orderincr 
the pdnting of any such documents or books shall add 
to the same, if necessary, the number to be' furnished 
the State Librarian." 
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In these two acts you will find authority to add to the order for 
the printing of all documents or books printed at the expense of the 
Commonwealth the number to be furnished the State Librarian. 

As to the meaning of the word "Document,'' the Standard Dic­
tionary defines "Document" as 

"A manuscript or piece of printed matter of record re­
garded as conveying information or evidence; as politi­
cal or legal documents." 

The Century Dictionary defines "documents" as follows: 

"A written or printed paper containing an authority, 
record or statement of any kind; more generally any 
writing or publication that may be used as a source of 
evidence or information upon a particular subject or 
class of subjects." 

vVebster's Dictionary defines it as follow::;: 

"An original or official paper relied upon as proof or 
support of anything else-in its most extended sense, 
including an:y writing book or other instrument convey­
ing information in the case." 

Worcester in his dictionary defines "documents" as follows· 

"A writing or paper contain.iJ:ig some information, evi­
dence or directions; a written statement adduced for the 
purpose of showing or proving a claim or title." 
' 

I am of opinion that the purpose of the act of 15th of April, 1903, 
requiring that the State Library shall receive, in lieu of the number 
of copies now granted thereto by law, two hundred copies of each 
document published by the State, was to supply the absence rof 
copies. Whenever the number of copies hitherto granted has 
been short of two hundred you have authority to add thereto in 
order to bring the number up to the full number of copies mentioned 
in the act. The copies so furnished can be reasonably said to be 
the two hundred copies of bulletins, reports or papers which fairly 
fall within the definition of documents heretofore given.. Of course, 
"document" does not relate to circulars or blanks or books contain­
ing simply items of information or headings such as are necessary 
to enable purely ministerial officers to easily and intelligently per· 
form their duties. If you are in doubt as to the distinction, you 
can submit to m.e specimens of the various kinds of publications as 
to which you hesitate. 

18-

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 
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FREE LIBRARY COMMISSION. 

While the Free Library Commission is not in .strictness a department of the 
State Government within the meaning of Section 20, of the act of 1876, providing 
for State printing, yet the power to order printing may be inferred. Implied 
authority exists sufficient to authorize and sustain· reasonable orders for work 
to be done by the Public Printer and Binder. 

Office of the Attorney General, 
Harrisburg, Pa., September 18, 19-03. 

Hon. A. Nevin Pomeroy, Superintendent of Public Printing and 
Binding: 

Sir: You have sent me for examination an order upon you, ex­
pressed in these terms: 

"Furnish the following for the use of this Department: Binding 
31 volumes one-half calf." 

. I am of opinion that the order is not specific and is not properly 
signed. It is signed by the Secretary of the Free Library Commis­
sion, who, in my judgment, has no authority in the law for the giving 
of such an order. The order should be the act of the Commission, 
attested by the Secretary, and signed by the head of the Commission. 

The act of 5th of May, 1899 (P. L. 247) establishes a Free Library 
Commission and defines its powers and duties. The State Librarian 
is made ex-officio Secr:etary of the Commission. The duty is en­
joined on the Commission to give advice and counsel to all free li­
braries in the State and to all communities which may propose to 
establish them, as to the best means of establishing and administer­
ing said libraries, the selection of books, cataloguing and other de­
tails of library management. The Commission is clothed with the 
powers of general supervision and inspection of libraries in the sev­
eral school districts of the Commonwealth, except in cities of the 
:first and second classes. The right of requiring reports, which 
was formerly vested in the State Librarian by section 5 of the act 
of June 28, 1895 (P. L. 411), is now vested in the Commission. The 
Commission is also directed to establish and maintain, out of such 
sums as shall come into its hands by appropriation or otherwise, a 
system of travelling libraries as far as possible throughout the Com­
monwealth. Does the power to order such work as is called for by 
the order exist? If there be no express power, is there an implied 
power? There is but one general statute on the subject-that of 
1st of May, 1876. There is no special statute applying to the Free 
Library Commission, except the one already alluded to, and that is 
silent upon the subject of printing and binding. 

Section 20 of the act of May 1, 1876 (P. L. 69) requires that no 
work in the shape of public printing or binding shall be performed 
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or furnished to any Department or officers of the State Govern­
rµent unless ordered by the Superintendent, with the proviso that 
the Executive and heads of the several Departments of government 
be permitted to exercise such a .reasonable discretion as in their 
judgment shall best subserve the public service and interest; and 
provid~d also that t.he Superintendent of Public Printing and Bind­
ing shall receive no order for the printing of any papers, documents, 
blanks _or miscellaneous work unless the same be in writing, signed 
by the Executive or head of the proper department, and that the 
order shall contain a particular description of the work and ma­
t_erial required. 

It ,is unfortunate that th~ laws relating to public printing and 
binding, which are intended to carry out the provisions of section 12, 
article III of. the Constitution, are a:r;itiquated, and that the provi­
sions of the act of 1876 are inadequate to the requirements of new 
Commissions established since that date, and charged with import­
ant anp varied public duties. It is difficult .to reconcile the actual 
needs and proper ,requirements of existing Commissions with the ex­
isting provisions of the law. I .am bound to take the statutes as I 
find thein, and, being without legislative authority, I am not. at lib­
erty to supply omissions. I shall not attempt to stretch the lan­
guage of the statute. The Free Library Commission is not in strict­
ness a department of the State Government within the meaning of 
section 20 of the act of 1876, and if the power may not be inferred by 
necessary implication, then the hardship must be submitted to until 
legislative relief can be obtained. Can the power be inferred? 

It is manifest that, in order to properly discharge its duties, the 
Commission must enter into correspondence with many and disfant 
parts of the State. It is also clear that if all the correspondence 
must be conducted in writing, it would require a large clerical force, 
as well as consume much time on the part of the State Librarian. 
It is equally clear that if the information can be put into printed 
form, distribution becomes simpler and more easily accomplished. 
Much of the information useful to libraries and librarians in differ­
ent parts of the State must be similar in form and substance. The 
futility -of communicating all this information in the shape of writ­
ten .correspondence is apparent; hence it is reasonable to conclude 
that the information so furnished may properly be in printed 
form, such as pamphlets, circulars, bulletins, or leaflets chosen by 
the Commii::;sion as proper vehicles of instruction of information. 
The power to -order .such printing is indispensable to the efficient 
discharge of the duties · of the Commission. It is also necessary 
that there should be a certain amount of binding done for the 
preservaHon of the · literature of the Commission. I conclude that 
implied . authority exists sufficient to authorize and sustain rea-



268 OPINIONS OF THE ATTORNEY GENERAL. Off. Doc. 

sonable orders for work to be done by the Public Printer anq 
Binder. I emphasize the word reasonable. Whatever is strictly 
necessary to the discharge of the duties of the Commission is reason­
able. But this cannot be extended to unlimited amounts, or to what 
the Commission would like to do if it could exercise a broad dis­
cretion. Hence it is necessary that the orders .should specify what 
they are for, with particularity and exactness. 

The form in which such orders for printing or binding are given 
should adhere as closely as possible to the provisions of section 20 
of the act of 1876. It is clear that in these respects the order which 
you have submitted to me is insufficient. 'l'he order is signed by 
the Secretary of the Free Library Commission, who has no authority 
as such to give such an order or to sign it in his official capacity; 
nor does the order sufficiently describe the work and material re­
quired. In these respects it is defective. An order given by the 
authority of the Free Library Commission and attested by the Sec­
retary under the authority of the Commission duly recited, and 
signed by the President or head of the Commission, would be proper. 
It should also specify what the volumes are for which binding is re­
quired. 

I return the order. 

PUBLIC PRINTING. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 

The General Printing Act of 1876. contains ample authority for the ordering 
by the heads of State Departments the printing and binding in pamphlet form 
of the laws bearing directly upon the respective departments, and the Super­
intendent of Public Printing and Binding should execute such orders. 

Office of the Attorney General, 
Harrisburg, Pa., February 24, 1904. 

Hon. A. Nevin Pomeroy, Superintendent of Public Printing: 

Sir: I have considered your faYor of the 9th inst., in which you 
state that you are in receipt of orders from the rnrious Depart­
ments requesting the printing and binding of such laws in pamphlet 
form as bear directly upon the work of the respective Departments, 
and requesting my opinion as to your authority in the matter. 

I am of opinion that authority for ha \'ing this class of work done 
is contained in the general printing act of 1876, one of the provi­
sions of the act being as follows: 

"It shall be the duty of said Superintendent to re­
ceive orders for all blanks, blank books, miscellaneous 
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printing and binding that may be needed by the Legis­
lature or either branch thereof or any of the Depart­
ments of the Commonwealth, have them executed, etc." 
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A further section of said act provides that the Executive heads 
of Departments be permitted to exercise a reasonable discretion in 
ordering printing and binding and miscellaneous work, as to the 
kind and quality of tqe paper to be used, and as to the style and 
execution thereof, as in their judgment shall best subserve the 
public interest. 

This language means that such work as may be needed by the 
different departments, when ordered by the head thereof, shall be 
printed at the public expense, and the form of the printing and 
binding is within the discretion of the head of the Department 
ordering the work to be done. 

Believing that it is useful, if not necessary, to have the laws af­
fecting a department of the State Government collated and printed 
in a concise form, and that these laws, when so fully collected and 
consecutively printed, are of the utmost service and aid to the De­
partment, I conclude tha't the authority of -the statute, as herein­
before quoted is ample and justifies you in executing the order. 

PUBLIC PRINTING. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 

The contract for public printing and binding expires on January 15 , 1905. The 
act of May 1, 1876, P. L. 68 provides that t~e contract for public printing shall 
be let on the fourth Tuesday of January, 1877, and on the fourth Tuesday of 
January every fourth year •thereafter. This act is mandatory and must be fol­
lowed until either amended or repealed. 

Office of the Attorney General, 
Harrisburg, Pa., September 22, 1904. 

Hon. A. Nevin Pomeroy, Superintendent of Public Printing, Har­
risburg, Pa.: 

Sir: I have taken time to consider the question propounded by 
you in your letter rof July 12. You state that the contract now 
in operation for printing and binding expires on the 15th of Janu­
ary, 1905, before a new law could possibly be passed by the next Leg­
islature, and you ask whether, in my opinion, there is any way by 
which the letting of the next contract can be postponed until a new 
law is passed. You state further that a new act would probably not 
become operative under the term of the next contractor, or until 
1909. 

I answer that the act of May 1, 1876 (P. L. 68) provides that the 
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Secretary of the Commonwealth shall receive proposals for the pub­
lic printing and binding on the fourth Tuesday of January, 1877 .• 
and on the fourth Tuesday of January of every fourth year there­
after for the term of four years from the first day of July following, 
and that he shall open said proposals at twelve o'clock M., of said 
day in the presence of bidders, and shall publicly allot the contract 
to the lowest bidder, the allotment, howev.er, to be approved by 
the Governor, Auditor General and State Treasurer, and to be of no 
effect unless approved by them. 

It is clear that, unless this act of Assembly, which is the one 
that now governs your action, is repealed before the fourth Tues­
day of next January, it will be obligatory upon the Secretary of the 
Commonwealth to act under its terms. The Secretary of the Com­
monwealth having received bids and alloted the contract, the Gov­
ernor, 'Auditor General and State Treasurer might possibly refuse 
to approve the same on the ground that there was an act of As­
sembly in course of passage that would change the procedure; if, in 
point of fact, such a new act were actually in contemplation anq be­
fore the Legislature for action, but such a course would scarcely be 
in strict accordance with fair dealing to the bidders who had made 
their bids in accordance with existing law. 

I see no method of securing the introduction of a new system 
under a new act of Assembly so as to prevent the operation of the 
present law upon the contract which expires on the 15th of Janu­
ary, 1905. The most that could be done would be to present for 
legislative consideration a carefully drawn act which would cover all 
of the omissions and deficiencies of the present law, and place the 
matter of public printing upon a new, advanced and up-to-date basis, 
but the act could not become operative until the year 1909; for it 
is clear that no law would be constitutional which would in any 
way impair the obligation of the contract entered into between the 
State and the bidders upon the faith of an act of Assembly unre­
pealed, and which, by its terms, invited bids to be. made for a term of 
four years. Hence, whatever suggestions occur to you in the way of 
an improved act must necessarily be practical contributions on your 
part to the improvement of the legislation of the State, the benefit 
of which, however, could not be reaped until after the contract to 
be entered into next January has expired. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 
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LEGAL ADVERTISEMENTS-GERMAN NEWSPAPER-ACT OF APRIL 
30, 1901. 

Under the act of April 30, 1901, P. L. 109, legal advertisements required to be 
published in counties containing a population of 40,000 who are imigrants from 
Germany must be ·published in one German newspaper in addition to the two 
English newspapers previously required. Hence, advertisements for bids for 
supplying paper, &c., to the various branches of the State government must be 
inserted in two English and one German newspaper, both in Philadelphia and 
Pitts bur&". 

Office of the Attorney General, 
Harrisburg, Pa., May 8, 1903. 

Hon. A. Nevin Pomeroy, Superintendent Public Printing: 

Sir: I am in receipt of your favor of May 1, stating that you will 
be obliged, under the act of May 1, l.876 (P. L. 68), governing your 
office, to advertise for bids for supplying -paper, envelopes, etc., to 
be printed for the Senate, Legislature and various branches of the 
State Government for the next two years; that act requiring adver­
tisement for proposals to be published in two daily newspapers in 
the cities of Philadelphia, Pittsburg and Harrisburg; and asking me 
whether, under the act of April 30, 1901 (P. L. 109), you are com­
pelled to publish said advertisement also in a German paper in the 
cities of Philadelphia and Pittsburg. 

The act of 30th of April, 1901, is difficult of interpretation, be­
cause of its oddities of construction and its inaccurate use of the 
singular and plural numbers in referring to a newspaper or news­
pap~rs. It has never been judicially construed so far as I know. 
A prior act of somewhat similar character was .declared to be uncon­
stitutional; th's act was drawn to meet that decision, and in the ab­
sence of judicial determination to the contrary, I am bound to as-

r . . 
sume its constitutionality. It provides, in substance, that in coun-
ties containing, according to the · last census taken by the United 
States ·Government, a population of over forty thousand persons, 
who emigr.ated from Germany, in addition to the publication of legal 
advertisements required by law to be published in a newspaper 
printed in the English language, there shall also be published an 
adverti~ement in one German daily newspaper of general circula­
tion printed in such county in the German language. 

I cannot give effect to the words "in addition to" and to the word 
"also" as contained in the act, unless I construe the act to mean 
that there shall be a publication in a German paper in addition 
to the publications already required by law to be made in newspapers 
printed in English. In other words, I do not read the act to mean 
that the German advertisement is to be substituted for one of the 
English publications. I, therefore, instruct you that your duty is 
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to advertise in two English papers in both Philadelphia and Pitts­
burg, and in one German paper published both in Philadelphia and 
Pittsburg. 

PUBLIC PRINTING. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 

There is no express authority lodged in law with the Superintendent of S·tate 
Printing, whereby he shall be required to order printing for the State Medical 
Council, Valley Forge Commission, State Board of Undertakers, Board of Game 
Commissioners, Dental Council or Free Library Commission, since they are not 

departments of the State government. The act of May 1, 1876 controls th\! 
matter. 

Office of the Attorney General, 
Harrisburg, Pa., June 12, 1903. 

Hon. A. Nevin Pomeroy, Superintendent of Public Printing and 
Binding, Harrisburg, Pa.: 

Sir: I have examined the acts of Assembly, creating the State 
Medical Council (P. L. 1893, page 94); the Valley Forge Commission 
(P. L.1893, page 183; P. L.1893, page 508); the State Board of Under­
takers (P. L. 1895, page 167); the Board of Game Commissioners (P. 
L. 1895, page 273); the Dental Council (P. L. 1897, page 206); and the 
Free Library Commission (P. L. 1899, page 247). 

I find no provision made therein with regard to printing or the 
State Printer. The act of May 1, 1876 (P. L. 73); also found in 
Brightly's Purdon's Digest, Vol. 3, page 1757, contains the general 
provisions of the law with respect to public printing. Section 30 
provided: 

"No public printing or binding shall be performed for, 
or supplies furnished to, any department or officers of 
the State Government, or for or to any person acting on 
behalf of the same by the public printer or printers, 
unless previously ordered or authorized in writing by 
the Superintendent of Public Printing, except only the 
laws, journals of the two housf's of the Legislature, 
the volumes of the legislative and executive documents, 
and the reports of the several heads of executive de­
partments * * * Provided, also, That the Superintend­
ent of public printing and binding sha 11 receive no 
order for the printing and binding of any papers, docu­
ments, blanks or misePIJaneous work, unless the same 
be in writing, signPd h;r the ex<·entiYe or head of the 
proper department." 

There does not app<'nr to be any express authority lodged by law 
with the Superintendent of Public Printing, whereby he shall be re-
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quired to order pri~ting for the Commissions named, since they are 
not, in my judgment, Departments of the State Government. 

l have also examined the acts of Assembly relating to public 
printing passed subsequent to the act of May 1, 1876. The acts of 
April 16, 1887 (P. L. 54), and May 2, 1889 (P. L. 178), relate to the 
printing, binding and distribution of public documents, and there 
are several other acts which relate to the printing and distribution 
of certain works, such as the Pennsylvania Archives; but, in none of 
them can I find any provision wh~ch can be made to cover the r1~ports 
of State Boards or Commissions. In my judgment, the act of May 
1, 1876, controls the matter concerning which you seek information. 

In regard to the act of 5th of May, 1899 (P. L. 247), entitled "An 
act to provide for the appointment of a free library commission, 
and to define its powers and duties," let me add a word. 

The second section provides: 

''The commissi()n shall give advice and counsel to all 
free libraries in the State, and to all communities which 
may propose to establish them, as to the best means of 
establishing and administering such libraries, the selec­
tion of l)ooks, cataloguing, and other details of library 
management. The commission shall have the powers of 
general supervision and inspection, and the right of re­
quiring reports which is vested in the State Li.brarian 
by section five of an act, entitled 'An act for the estab­
lishment of free libraries in t,he several school districts 
of the Commonwealth, except in cities of the first and 
second classes,' approved the twenty-eighth day of June, 
one thousand eight hundre<l and ninety-five. The com­
mission shall also establish and maintain, out of such 
sums as shall come into their hands by appropriation or 
otherwise, a system of traveling libraries as far as pos­
sible throughout the Commonwealth.'' 

I cannot find in this act, even when read in connection with the 
act of 1876, any authority which would require you to direct print­
ing to. be done for the Free Library Commission. 'I'he Commission 
has no technical or legal connection with the State Library. The 
State Librarian is but one member of the Commission. The work 
of the Commission forms no part of the work of the State Library, 
as provided for .by the act of the 13th of May, 1889 (P. L. 209). 

The acts establishing free libraries in cities of .the first, second 
and third classes, while subjecting them to the supervision of the 
State Librarian, do not require you to have printing done for them 
through the State Printer. 'I'here is a fund raised specially by taxa­
tion, in the instance of free libraries, but this fund must bear its 
own expenses, and so far as the expenditures of the State Librarian 
are concerned they must all be made under the direction of the trus-

http://to.be
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tees of the State Library. On the whole question I am of opinion 
that there is not sufficient authority in law to justify the Superin­
tendent in ordering the State Printer to do this printing for the 
Commission. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 
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OPINIONS GIVEN TO DAIRY AND FOOD COMMISSIONER. 

OLEOMARGARINE LICENSES-CONSTRUCTION OF SECTION 2 OF THE 
ACT OF ' MAY 29, 1901. 

The holders of oleomargarine licenses must confine their business to the place 
of business designated on the face of the license. In order to sell oleomargarine 
in stalls of markets, a license must be obtained for each place where it will be 
offered for sale. 

Office of the Attorney General, 
Harrisburg, Pa., January 29, 1903. 

Jesse K. Cope, Esq., Dairy and Food Commissioner, Department of 
Agriculture; 

Sir: I have your letter of January 28th, stating that it has been 
the policy .of .Your Department fo issuing oleomargarine licenses, 
under the provisions of section two of the act of May 29th, 1901, 
to compel holders of licenses to confine their business strictly 
to one place of business, which place is designated upon the face 
of the license, and further stating that you now have an application 
from parties who' have established places of business in the city of 
Harrisburg, but who wish to sell from stalls in two different and .dis­
tinct markets in the city, embodying the proposition to sell from the 
stall of one upon one day of the wee:k, and from the stall of the other 
upon another day of the week, transferring their license to and 
fro with their business, .and asking me for a legal opinion upon the 
quest.ion. 

I find that on the 25th of July, 1900, . Attorney General Elkin 
gave you an opinion that the granting of a license fo a person to sell 

I • ' . 

oleom~rgarine at a particular place did not give him the right to 
transact busin.ess at any other place; that the license is in terms 
granted to the licensee to do business at a particular place, the la.w 
requiring certain !iligns to be put up at that place where the business 
is to be transacted. Both the place as well as the man are, in con­
tei;nplation. of the act · of Assembly, within the authority given you 
to grant a license; and, when you have exercised that authority 
by thei$suing of a license, for a specific purpose, to transa~t business 
at a specific place, the authority ends. If the same person desires 
to transact a 'Oimilar business at another place, either in the same 
or an~ther city, he ' must take out a new license to do so. 
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I am of opinion, aftt->r due conside1·ation, that this is a s.ound 
exposition of the law, and I can see no warrant for the thought that 
the license could be made to ·operate as a roving commission. As 
it would disturb the practice of your department as well as the 
interpretation placed upon the act by my predecessor, I advise you 
that the request should be refused. 

Very respectfully, 
HAMPTON L. CARSON, 

Attorney General. 

PUBLIC OFFICERS-SUSPENSION FROM OFFICE-SALARY DURING 
SUSPENSION AND EXPENSES OF DEFENCE. 

An officer of the Commonwealth , whose conduct was such as to invite an in­
vestigation and suspensi·on from office ad interim, is not entitled to his expenses 
in defending himse lf , nor to his salary or wages during the period of suspen­
sion, although acquitted and reinstated. 

Office of the A.ttorney General, 
Harrisburg, February 13, 1903. 

Jesse K. Cope, Esq., Dairy and Food Commissioner: 

Sir: I find in this Department a leHer from you, requesting an 
opinion under the following circumstances: 

Robert M. Simmers, an agent of your Department, was on account 
of alleged irregularities, discharged by Major ·wells, in May, 1900. 
After the resignation of Major 'Velis, Secretary of Agriculture Ham­
ilton \Vas made temporary Dairy and Food Commissioner and re­
instated }fr. Simmers, but suspended him pending an investigation of 
the allr.ged charges. The matter was referred to a committee, which, 
after full hearing, decided that, while all the charges had not been 
proved, yet Mr. Simmers was guilty of one of them, but as Major 
\Veils had made a formal request to the Governor for his suspen­
sion, and had afterwai·ds withdrawn his request and had retained 
Mr. Simmers, he could not at this time ask for his removal on those 
grounds; but the committee was of opinion that his suspension was 
sufficient punishment for the act and recommended his reinstate­
ment. Mr. Simmers was reinstated about October 1, 1900. As Mr. 
Sinuners was suspended by Professor Hamilton, he requested him 
to clm;0 up his cases and render his bill for services. He has re­
ceived certain amounts and now makes a demand for the balance 

. ' 
which he claims to be due him, of three hundred and thirty-four dol-
lars, and a~torneys fees at inYestigation of seventy-five dollars. 
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Upon the foregoing facts you request an opinion whether there 
is any warrant of law by which this amount cari be collected. 

I am of opinion that the view expressed May 17, 1901, by Attorney 
Genei>al Elkin upon the case of Ambrose Little was a correct exposi­
tion of-the law and covers this case . . In the Little case a claim was 
presented for salary during suspension, and the A.ttorney General 
wrote you: 

"The law authorizes payment only for services actu­
ally rendered, and as the agent, while he was suspended, 
did not render any service at all, I do not see how you 
could pay him under authority of law." 

The present claim is for wages or salary, and for moneys expended 
for attorneys fees in defending against the charges which led to the 
suspension. The claim wears two aspects, and these shall be dealt 
with separately. 

1. As to the claim for salary. 
The words "wages" and "salary" are synonymous. The most ap­

proved lexicographers so regard them_, and such is the view taken 
by the Supreme Court of Pennsylvania in the case of Commonwealth 
ex reL ·wolfe vs. Butler, 99 P. S. 535. Salary is a sum of money 
periodically paid as compensation for services rendered. Such is 
the opinion of Chief Justice Sharswood, who points out that if there 
is any difference in the popular sense between salary and wages, it 
is only in the application of them to more or less honorable services, 
but that there is no legal distinction. The same view is taken in 
New York. In the case of Sniffin vs. New York, 4 Sanford, 163, it 
was held that the term •·salary" of itself imports a compensation for 
personal services. 

Inasmuch as suspension prevents the rendering of the services, 
it is clear that there is nothing earned during the period of suspen­
sion. If it were otherwise suspension would be ineffectual, for it 
would give the pecuniary benefit to the suspended officer, while 
exacting no equivalent in service in re turn. The entire loss would 
then fall upon the public and not upon the officer. Reinstate­
ment, while restoring the status of the individual, and giving him 
the right to earn in future the salary attached to the post, gives him 
no claim for salary or wages during the period of suspension. There 
was and could be no opportunity during suspension tO render the 
services for which the salary constitutes the compensation. This 
is necessarily involved in the very idea of suspension, which is not 
simply a moral but a legal discipline, involving a double loss-a 
loss to the suspended ofiker and a loss to the public; for the services 
of the officer are irrecoverably lost and can nevPr be made up to the 
Comrnonwea!th. If a substitute be employed, the expense is at the 
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cost of the public; if there be no substitute, the crippling of the 
service is still a loss to the State. Hence it is clear- that the sus­
pended officer cannot point" to the hardship of his own position and 
assert that the hardship falls upon him alone. I find no authority, 
either in the general principles of law or in the statutes, which 
would authorize the payment of salary or wages to a man under 
such circumstances, even though he be reinstated. 

Th~re are several instances in the federal s.ervice where such a 
thing has been done, but it was under a special state of facts not 
found in the present case, and also under the authority of law. Such 
was the case in Collins vs. United States, 15 Court of Claims Reports, 
page 23; Kilburn's case, same volume, page 41; and .Collins' case, 16 
Opinions of Attorneys General of the United States, 624. These 
cases differ materially from the one sub Judice. In the present case 
the feature of legislative authority covering the point is entirely 
lacking. 

2. As to the claim for expense and attorney's fees. 
A man whose conduct is such as to invite an investigation, fol­

lowed by a suspension from office ad interim, and who, during the 
time of suspension renders no service and cannot render service to 
the State, can have no legal claim for the payment of the expenses 
he is put to in defending himself; nor does the fact that he is sub­
sequently acquitted of the charge and reinstated entitle him to pre­
sent such a claim. 

In i.he case of Godman vs. Meixwell, 65 Indiana, 32, it was held 
that there could be no reimbursement for expenses caused by the 
officer's own default or negligence or violation of duty. There is no 
warrant of law for the payment of attorney's fees for legal services 
rendered to himself at his request during the investigation, even 
though such services result in the establishment of his innocence. 
Nor can he recover from the State the amount of his mileage or wit­
ness fees. In this regard he is in no worse position than anyone 
who, though innocent, is charged with an offense in the criminal 
courts, and is subsequently acquitted. He cannot expect the Com­
monw·Pa lth to pa;r bis attorney's or bis witness fees, :rnd I know of 
no instance in practice or under the authorities which would justify 
such a conclusion. If it were a civil .suit, he could not claim, even 
though successful in its prosecution or in its defense, that the losing 
party should pay his fees or traveling expenses, in a case affecting 
himself; he is bound to be present either in person or by attorney, 
and this means at his own expense. Whatever costs are allowed in 
civil cases to the successful litigant are taxed by the courts and 
allowed because of express statutory provisions or by rules of court 
and long-established practice. None such existing in the present 
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case_. I am of opinion that there is no authority of law for the claim, 
and that it must be disallowed~ 

Very respectfully yours, 
HAMPTON L. CARSON, 

Attorney General. 

OLEOMARGARJ;NE IN CHARITABLE OR PENAL INSTITUTIONS-· 
DAIRY AND FOOD COMMISSIONER-ACTS OF MAY 21, 1885; MAY 23, 1893; 

MAY 26, 1893; JUNE 26, 1895; MAY 5, 1899, AND MAY 29, 1901. 

Under the acts of May 21, 1885, P . L. 22, May 23, 1893, P. L. 112, and May 26, 

1893, P. L. 152, the Dairy and Food Commissioner can prosecute the directors 
of the Jefferson county almshouse for furnishing oleomargarine to the inmates 
of that Institution. 

The act of May 23, 1893, P. L. 112, forbidding the use of oleaginous substances 
in ·charitable or penal institutions, is not repealed by the acts of June 26, 1895, 

P. L. 318, May 5, 1899, P. L. 241, and May 29, 1901, P. L. 327, which permit their 
manufacture and sale provided they are properly marked. 

Office of the Attorney General, 
Harrisburg, Pa., July 23, 1903. 

Hon. B. H. Warren, Dairy and Food Commissioner: 

Sir: In regard to the matter of the prosecution instituted against 
the dir<:ctors of the Jefferson County Almshouse for using oleomar­
garine, I am of opinion that you have ample grounds, provided you 
can prove the facts by which you expect to sustain the prosecu­
tion. 

The act of 21st of May, 1885 (P. L. 2:Z), entitled "An act for the 
protection of the public health and to prevent adulteration of dairy 
products and fraud in the sale thereof," specifically prohibited the 
manufacture and sale of any oleaginous substance or any compound 
of the same other than that produced from unadulterated milk or 
the cream from the same, or of any article designed to take the place 
of ·butter or cheese produced from pure, unadulterated milk or cream 
from the same, or of any imitation or adulterated butter or cheese. 

The act of 23d of May, 1893 (P. L. 112), specifically declared that 
it should not be lawful for any charitable or penal institution in 
the State of Pennsylvania to use or furnish to its inmates any -sub­
stance, the manufacture and sale of which are prohibited by section 
one of the act entitled "An act for the protection of the public 
health, and to prevent adulteration of dairy products and fraud 
in the sale thereof," approved May 21st, 1885. 

To sustain the prosecution, you will be obliged to prove, as a 
. matter of fact, that the article or articles described in the first 
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sectiou of the act of 21st of .:\Iay, 1885, were used or furnished to 
the inmates of a charitable or penal institution in the State of Penn­
sylvania. Assuming that the testimony will bear out the charge, 
and keeping in mind that it is incumbent upon you to specifically 
prove the offense alleged, and that the description of the article so 
furnished must exactly conform to the description given in the first 
section of the act of 1885, I am of opinion that you can sustain a 
prosecution under section two of the act of 23d of May, 1893, inas­
much as the act of 26th of May, 1893, authorizes and empowers the 
Dairy and Food Commissioner to enforce all laws theretofore or 
thereafter enacted in relation to the adulteration or imitation of 
dairy products, particularly as the first section of the act of 26th of 
May, 1893, which created the office of Dairy and Food· Commissioner, 
charged the State Board of Agriculture with the enforcement of the 
provh;ions of the act of May 21, 1885. 

I reserve for future consideration the question as to whether you 
can prosecute the seller and manufacturer of oleomargarine under 
section three of the act of 1893. 

I have examined the act of 26th of June, 18!)5 (P. L. 318); the act 
of 5th of ~fay, 1899 (P. L. 241); and the act of 29th of May, 1901 , 
(P. L. 327), and am of opinion that .. while they certainly modify the 
provisions of the law with regard to the manufacture and sale of 
oleomargarine, and in many particnlats are inconsistent with the 
provisions of the earliest act, yet they do not repeal the act of 23d 
of May, 1893 (P. L. 112). 

In iny judgment, the laws above referred to relate to two totally 
different acts committed or liable to be committed by two distinct 
sets of persons. There is a manifest distinction between an offense 
committed by a manufacturer or a seller and an offense committed 
by the managers of a penal institution. 'l'he act of 1885, which in 
terms prohibited the sale of oleomargarine or any similar substance, 
was modified by the later acts so far as the manufacture and sale 
of thP. atticle was concerned, by permitting th<' manufacture and 
sale to take place, provided the product were properly marked. 
This was for the information of the purchasn, and it l'ested entirely 
with the purchaser to say wlwtber 01· not he should become a pur­
chase1' or a consumer. Notice of the eharacte1· of the article so 
bought or consumed by him was to be giwn in the manner desig­
nated in the act, and a neglect to mark the packages in the manner 
described in the nd is to be risited by tlH· penalties and punish­
ment prescribed in the act, and to be visited upon the manufacturer 
or seller. This, howev(·t·. is a totally dilfrrent kgal provision in its 
charnder from that c·oYet·ed by thL, t('t·ms of the art of Assembly 
of the '..!3d of May, 1893, whieh prohibits the use in any charitable 
or penal institution in the State of Pennsylvania, or the furnishing 
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to its inmates, of the substance described in the act of May 21, 
1885, and it can be well seen that there is a r eason for the distinction. 

The inmates of such charitable or penal institution have no option 
in the matter, either in the purchase or in the consumption of the 
article. They are not clothed with the discretion vested in all other 
citizens of the Commonwealth as to whether or not they shall buy 
or use the article so manufactured and sold after receiving, through 
the marking of the package, full notice of its contents. They are 
obliged to take exactly what i;s furnished to them, and, inasmuch 
as it is prescribed by the act of 23d of May, 1893, as a part of the 
management of charitable and penal institutions that the inmates 
shall not be furnished or compelled to use the substance described 
in the act of May 21, 1895, I view this as a regulation, not of the manu­
facture and sale of oleomargarine, but as a part of the regulation 
and discipline of a penal and charitable institution. 

I find nothing in the act of May 5, 1899 (P. L. 241), or the act of 
May 29, 1901 (P. L. 327), which indicates any intention on the part 
of the Legislature to repeal the act prohibiting the use of the articles 
described in the act of 21st of May, 1885. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 

PUBLIC OFFICERS-CONSTITUTIONAL LAW-INCOMPATIBLE OF­
FJ:CES-UNITED STATES DISTRICT ATTORNEY-ATTORNEY FOR DAIRY 

AND FOOD COMMISSIONER. 

A United States District Attorney may be employed by the Dairy an'd Food 
Commissioner as an attorney for his department. Such an employment is not 
an "appointment" within the meaning of Article II, 8ection 6 of the ConsUtu­

tion. 

Office of the Attorney General, 
Harrisburg, Pa., July 31, 1903. 

Hon. B. H. Warren, Dairy and Food Commissioner: 

Sir: You have stated to me that your attention has been called 
to the suggestion that the Hon. S. J. M. McCarrell, being a United 
States District Attorney, is disqualified from acting as an attorney 
for your division of the Department of Agriculture, and you have 
asked for my official opinion upon this matter. 

Article II, section 6 of the Constitution of Pennsylvania has no 
application to the case. The matter. must be determined by a proper 

. 19 
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interpretation of section 2 of article XII. That section provides as 
follows: 

"No member of Congress from this State, nor any per­
son holding or exercising any office or appointment of 
trust or profit under the United States, shall, at the 
same time, hold or exercise any office in this State, to 
which a salary, fees or perquisites shall be attached. 
The General' Assembly may by law declare what offices 
are incompatible." 

There can be no doubt that Mr. McCarrell is holding and exercis­
ing an office of trust and profit under the United States, but the ques­
tion is whether his acting as an attorney-at-law or counsel in aid­
ing the Dairy and F'OOd Commissioner in the discharge of his duties 
by conducting prosecutions or preparing evidence is holding or exer­
cising "any office in this State to which a salary, fees or perquisites 
shall be attached." 

It is observable that the Constitution expressly provides that the 
General Assembly may by law declare what offices are incompatible. 
The only legislative declaration upon this subjed is to be found in 
the provisions of the act of 15th of May, 1874 (P. L. 186), which, after 
enumerating the State and federal offices which are incompatible, 
does not include in that enumeration a declaration that a United 
States District Attorney shall not practice his profession. There is 
a declaration that no district attorney shall be eligible to a seat in 
the Legislature or to any other office under the laws and Constitution 
of the State during his continuance in the office, and there is a fur­
ther declaration that no alder.man or practicing attorney shall be 
eligiblr:. to the office of an inspector of the county prison, but neither 
of these provisions cover the case in question. 

The act of 18th of May, 1876 (P. L. 179), has no application. The 
act of 15th of May, 1874, before referred to, is substantially a re-en­
actment of the act of February 12, 1802, which was supplemented by 
the act of 1812. Neither of these acts, nor the act which borrowed 
sections from them, is as broad in its scope as the constitutional pro­
vision. In fact, they are much narrower than the Constitution by 
reason of their enumerating only a few offices in the State as incom­
patible with federal offices and appointments. The constitutional 
provision excludes all federal officials and appointees holding places 
of trust or profit from holding or exercising, at the same time, any 
office in the State to which a salary, fees or perquisites are attached, 
while the act of the Legislature limits its provision to a few local 
or municipal offices. 

In the case of Commonwealth ex rel. Bates v. Binns, 17 Sergeant 
& Rawle, 219, a majority of the Supreme Court held that John Binns 

' an alderman of the city of Philadelphia, who had been appointed to 
print the laws of the United States, was not exercising an office; 
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appointment or employment incompatible with his office of alder­
man, under the eighth section of Article II of the c~mstitution of 
1790, and the act of As.sembly of February, 1802, above cited. Mr. 
Justice Todd, in delivering the opinion of the majority, said : 

"The question of incompatibility is no new one. The 
established rule is to give the striCtest possible con­
struction to· every part of a Constitution, and to every 
act of Assembly declaring State offices incompatible 
with offices or appointments under the Federal Gov­
ernment, or declaring different State offices incompati­
ble with each other, and never to hold anything to be 
within the prohibition unless expressed and named, 
and to take in no possible case by construction." 

It may, therefore, be fairly contended that the act of the Legisla­
ture, being passed under an express constitutional provision that the 
General Assembly may by law declare what offices are incompatible, 
was a legislative declaration upon the subject sufficiently broad to 
cover the present case, and that, until the Legislature exercised 
more liberally its reserved power, a question of incompatibility 
would not arise, but, aside from this view of the question, which 
might be considered a narrow one, and because of the fact that the 
decision of the Supreme Court in the Binns case was not unanimous, 
and because of some criticisms of that decision since expressed by 
Mr. Buckalew in his work upon the Constitution of Pennsylvania, 
page 321, the larger question remains whether the duties at present 
discharged by .Mr. Mccarrell, in acting as an attorney-at-law and as 
professionally representing you in the matter of prosecutions and 
the conduct of causes, constitute the holding or exercise of an office 
in this State, to which a salary, fees or perquisites shall be attached. 

I am of opinion that Mr. Mccarrell, in representing your Depart­
ment in the. conduct and prosecution of causes, is acting simply in 
a professional capacity, and does not hold an office. The term 
"office," as defined by Anderson in his Law Dictionary, is "A public 
station or employment conferred by the appointment of government, 
and embracing the ideas of tenure, duration, emolument and duties." 
In no sense of the term can Mr. McCarrell's appointment by you be 
considered an appointment, and in no sense can his discharge of 
professional duties be considered as the exercise of an office. 

I have dwelt upon these features of the question in an opinion 
this day rendered at the request of the Factory Inspector, and it 
becomes unnecessary for me to enter into any further discussion. 
I herewith enclose a copy of that opinion, which you must read as 
a part of this. 

My conclusion is that Mr. Mccarrell is not exercising under you 
an office. incompatible with that held by him under the government 
of the United States. His employment by you is a matter of your 
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own discretion, terminable at your own will, inasmuch as he holds 
no commission, has taken no oath, has no fixed term of service, and 
there are no emoluments, fees or perquisites attached by legislative 
act to the discharge of his duties. His compensation for the ser­
vices rendered you is a matter depending entirely upon your agree­
ment with him. You have the right, unquestionably, under the stat­
utes relating to your office, to employ an attorney or attorneys. The 
act of 26th of May, 1893 (P. L. 152), by the second section, authorizes 
and empowers the president of the State Board of Agriculture to 
appoint an agent of the Board, who shall be known by the name and 
title of the Dairy and Food Commissioner, which agent is charged 
under the direction of the Board with the execution and enforce­
ment of all laws, now enacted or hereafter to be enacted, in relation 
to the adulteration or imitation of dairy products. The third section 
authorizes the Dairy and Food Commissioner, subject to the approval 
of the State Board of Agriculture, to appoint and fix the compensa­
tion of such assistants, agents, experts, chemists, detectives and 
counsel as may be deemed by him necessary for the proper discharge 
of the duties of his office, and for the discovery and prosecution of 
violations of the said laws, provided that the entire expenses of the 
said agent and of all his assistants, agents, experts, chemists, detect­
ives and counsel, salaries included, shall not exceed the sum appro­
priated for the purposes of this act. 

These provisions are not affected by the act of March 13, 1895 
(P. L. 17), establishing a Department of Agriculture, nor are they 
affected by the acts relating to the manufacture and sale of oleo­
margarine, butterine and other similar products, with the enforce­
ment of which you are specially charged as Dairy and Food Commis­
sioner. The general appropriation act of 15th of May, 1903, page 
515, apart from a provision for the payment of your salary and the 
salaries of other officers, expressly appropriates the sum of $50,000, 
or so much thereof as may be necessary, for the payment of the 
necessary expenses of the Dairy and Food Commission for a period 
of two years. Under this appropriation, and under the express terms 
of the act of 1893, as well as under the provisions of the act of 29th 
of May, 1901 (P. L. 327 et seq.), as well as under the principle of the 
case of Commonwealth ex rel. Appellant v. Gregg, 161 P. S., 588, you 
are undoubtedly fully empowered to employ such counsel as you 
find necessary to represent you in the conduct of the prosecutions 
and the enforcement of the laws, at such compensation as you and 
they may agree upon, of course within the limitations of the appro­
priation heretofore mentioned as covering all the necessary expenses 
of your office during the next two years. 

Very respectfully, 
HAMPTON L. CARSON, 

1; . Attorney General. 
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DAIRY AND FOOD COMMISSIONER. 

The Dairy and Food Commissioner is in honor bound to pay the costs on suits 
brought by his predecessor in office. 

Office of the Attorney General, 
Harrisburg, Pa., December 31, 1903. 

Dr. B. H. Warren, Dairy and Food Commissioner: 

Sir: Replying to your letter .of the 22d instant, enclosing a 
copy of one from Q. A. Gordon, I would say that the acts of May 
26, 1893 (P. L. 152, section 6), and of July 5, 1895 (P. L. 605, section 5), 
provide for the payment of the charge, accounts and expenses of 
the Dairy and Food Commissioner and his assistants by the State 
Treasurer in the same manner as other accounts and expenses of the 
Board of Agriculture are now paid as provided by law. 

There is a special fund for the purpose provided by law, and the 
question whether you shall pay the costs on suits brought by your 
predecessor in office is not so much a matter of law as it is one of 
honor. If, after examination of the facts and the records, your coun­
sel should have no reason to doubt the correctness or honesty of the 
claim, then I believe that the claim should be paid, even though it 
was contracted during the term of your predecessor in office. I do 
not think that the amount of the claim or even the aggregate amount 
of such claims have anything to do with the case. Should your coun­
sel, on examination of the law, discover anything which would lead 
him to doubt whether your fund should be taxed with the costs of 
the prosecutions brought by your predecessor, be good enough to 
request him to communicate with me. I have found no limitation in 
the law, so far as by examination has gone, but I do not believe that 
it would be wise or reputable policy to allow the costs of prosecu­
tions brought by the Department to remain unpaid merely because 
the head of the Department changes from time to time. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 

RENOVA'l".ED BUTTER-LICENSES-DAIRY AND FOOD COMMISSIONER 

-EXTENDING TIME OF PAYMENT. 

Under the act of May 29, 1901, P. L. 327, the Dairy ·and Food Commissioner is 
without power to extend the time of payment of the fee for a license to sell 
renovated butter at wholesale . . 

Office of the Attorney General, 
Harrisburg, 'Pa., December 31, 1903. 

B. H. Warren, M. D., Dairy and Food Commissioner: 

Sir: I have received, through Mr. Shock, the Assistant Oom­
missioner, a . copy of the communication received from a Philadel-
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phia firm holding a license to sell renovated butter at wholesale. 
The firm is also an applicant for a license from the first day of Jan­
uary next, and requests to be informed whether you will extend the 
time for the payment of the license fee for 1904 for a month or two 
months. 

Having examined the act, I am of opinion that you have no dis· 
cretion whatever in the matter and that payment of the license fee 
must be made at the time of the issuance of the license. I per· 
ceive no authority for granting the concession asked for. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 

STATE LABORATORY AT HARRISBURG. 

There is no authority of law for the purchase of land and the erect.ion of a 
State Laboratory for the purpose of making analyses for the Secretary of Agri­
culture and the Dairy and Food Commissioner. 

There is no objection to the fitting up a. room connected with the Department 
with laboratory appliances, nor to renting a room for that purpose. 

Office of the Attorney General~ 
Harrisburg, Pa., March 21, 1904. 

Hon. B. H. Warren, Commissioner o.f Dairy and Food Division, De­
partment of Agriculture: 

Sir: I can find no proper authority in the acts of Assembly 
for the establishment of a State laboratory at Harrisburg for the 
purpose of making analyses for the Secretary of Agriculture and 
the Dairy and Food Commissioner. If such a proposition involves 
the purchase of land, the erection of a suitable building and the 
equipment of the building with the proper appliances, it will be 
necessary to seek legislative authority sufficient to cover the pur­
pose and also making an appropriation specifically for that pur­
pose. 

If, on the other band, the proposition involves simply the utiliza­
tion of a room already connected with the Department and the instal­
lation of the laboratory therein, the purchase of a suitable amount 
of appliances and the employment there of your chemists, I can see 
no objection, nor can I see any objection to the renting of a room 
for such purpose; meaning thereby that, if you find the work of 
the Department can be more conveniently and economically admin­
istered by having such an establishment at the State Capital, it 
would seem to fall fairly within your implied powers. 

I am very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 
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BULLETINS OF THE DAIRY AND FOOD COMMISSIONER. 

Instructions to the Dairy and F ood Commissioner as to the issuing nf monthly 
and semi-anriual bulletins. 

Office of the Attorney General, 
Harrisburg, June 8, 1904. 

0. D. Schock, Esq., Assistant Dairy and Food Commissioner: 

Sir: Replying to your letter in relation to the publication of SP.mi· 
annual bulletins of the Dairy and Food Commissioner, in which you 
state that the :Monthly Bulletins hitherto printed and distributed 
contain all the information required to be contained in a semi-annual 
bulletin, as well as complete lists of licensed dealers, and much other 
matter relating to the enforcement of the laws placed under the 
administration of the Dairy and Food Commissioner, and asking 
whether it is mandatory for the Dairy and Food Commissioner to 
reprint or republish the report semi-annually of matter already dis­
tributed in the shape of monthly bulletins, I answer, upon considera­
tion, that I see no necessity for reprinting all this matter, entailing 
not only a large expenditure of time and money, but the preparation 
of copy and the printing of bulky pamphlets, for which there would 
be but little demand because of the fact that the information has· 
already been more speedily supplied. 

I suggest that you take such copies of the Monthly Bulletins as 
you have on hand and bind six of them together, so that if a demand 
be made for distribution you can supply, in concrete form, the exact 
matter which has already been distributed and which in character 
exactly answers the requirement of a semi-annual bulletin, In view 
of the fact t:hat most of those who would require the information, 
and who would otherwise be likely to call for semi-annual bulletins 
have already been supplied with the information and are in posses­
sion of the pamphlets, I can see nothing which would imperatively 
call for the reprinting of this matter. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 
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OPINIONS GIVEN TO THE GAME COMMISSION. 

GAME LAWS-CRIMINAL LAWS-JUSTICE OF THE PEACE-CHILDREN 

-JUVENILE' COURT ACT OF APRIL 23, 1903. 
Children under sixteen years of age are not privileged to violate the game 

laws, and it is the duty of the justice of the peace to commit a child who does 
violate them. 

The juvenile court act of April 23, 1903, P. L. 274, does not exempt juvenile of­
fenders from arrest and commitment, although the further disposition of rt·he 
case depends upon the provisions of the act. 

Office of the Attorney General, 
Harrisburg, Pa., September 23, 1903. 

Hon. Joseph Kalbfus, Secretary of the Game Commission: 

Sir: In your letter of September 20th you state that you hav(: 
been informed that one of the game protectors of the State ar­
rested a boy in Centre county on the 4th of August last for killing 
a deer out of season. The lad, while hunting ground hogs, saw a 
deer in a corn field and shot it to death, after chasing it. It was 
claimed by the child's attorney that no punishment could be imposed 
because the boy was but twelve years old, which was under the age 
limit fixed by the act of 23d of April, 1903 (P. L. 374), generally 
known as the juvenile court act. The justice of the peace who acted 
in the matter, believing this to be the law, discharged the pris­
oner. 

You state further that you are constantly in receipt of letters 
complaining of violations of the game laws by boys under the age 
of sixteen, especially in the matter of killing song and insectiverous 
birds. You ask whether the magistrate acted correctly in the first 
instance and whether boys, offending against the game laws, are 
subject to arrest and punishment. 

I answer emphatically that the magistrate did not understand 
his duty. He was strangely imposed upon by the argument of coun­
sel. It should be distinctly understood by all magistrates, as well 
as by all children, whether boys or girls, and by parents and guar­
dians, that children under the age of sixteen are not privileged to 
violate the game laws or any other laws o.f the State. If such 
notiong should prevai1 generally, there would soon be a large and 
constantly increasing class of juvenile law-breakers. The laws must 
be re:;,pected and observed by children as well as adults. 

The juvenile court act was intended to cover just such cases. Chil­
dren are classified as "dependent," "neglected," "incorrigible" and 
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"delinquent." The statute expressly says "The words 'delinquent 
child' shall mean any child, including such as have heretofore been 
designated 'incorrigible children,' who may be charged with the vio­
lation of any law of this Commonwealth, or the ordinance of any 
city, borough or township." The powers of the court of quarter 
sessions of the peace, as provided in the act, may ..be exercised (sec· 
tion 2, paragraph 2): 

""Whenever any magistrate or justire of the peace, in 
committing a child arrested for an indictable offence, 
shall certify that, in his opinion, the good of the child 
and the interests of the State do not require a prosecu­
tion upon an indictment, under the criminal laws of the 
Commonwealth." 

"Section 3. Whenever, after return made by a magis­
trate of the proceedings, upon the arrest of such delin­
quent child for an indictable offence, the district attor­
ney of the county, either before or after the indictment, 
shall certify that, in his opinion, the good of the child 
and the interests of the State do not require a prosecu­
tion upon an indictment, under the criminal laws of 
this Commonwealth." · 

"(4) vYhenever, upon the trial of any indictment of 
such delinquent child, the judge trying the cause is of 
opinion that the good of the child and the interests of 
the State do not require a conviction under the crimi­
nal laws of this Commonwealth." 

Nowhere in the act is any authority given to a justice of the peace 
to discharge a delinquent because of his age. On the contrary, it 
is expressly declared by section 11 that "Nothing herein contained 
shall be in derogation of the powers of the courts of quarter ses­
sions and oyer and terminer to try, upon an indictment, any delin­
quent child who, in due course, may be brought to trial." It was 
the plain duty of the magistrate to commit the child, and to set 
the machinery of the court in motion by a proper certificate under 
section 2, clause 2 of the act. The burden would then have been 
thrown upon the court, whose action is regulated by the statute. 
You are at liberty to pursue the ordinary course of making an ar­
rest, no matter what the age of the offender, provided the evidence 
be such as to satisfy you that it is your duty to act. The further 
disposition of the case must then conform fo the provisions of the 
statute. 

Very truly yours, 
HAMPTON L. CARSON, . 

Attorney General. 
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SECRETARY OF THE BOARD OF GAME COMMISSION. 

The Sund·ay law against fishing being before the court, ,the fish wardens. have 
been instructed to make no more arrests for Sunday fishing until the courts 
have finally passed upon the question. 

The law will not support an absurdity-taking a carp out of the stream and 
immediately replacing Jt could not be held to be a misdemeanor. 

All questions submitted to the secretary of the Board of Game Commission 
about fish should be referred by him to the Fish Commissioner. 

Office of the Attorney General, 
Harrisburg, Pa.; June 21, 1904. 

Dr. Joseph Kalbfus, Secretary of the Game Commission, Harris­
burg, Pa.: 

My Dear Doctor: I had a long talk with Mr. Meehan, Commis­
sioner of Fisheries, relative to the matters which you submitted to 
me in your letter of June 8th. 

In reference to the Sunday law against fishing Mr. Meehan in­
forms me that this question is now before the courts, having been 
raised in the Wyoming county case, and that he bas instructed all 
of his wardens to refrain from making any arrests on this score 
until the courts have definitely and finally fixed the law in this 
matter. 

On the question of the right to take fish other than game or 
food fish, the position that Mr. Meehan holds in this matter seems 
to me to be tenable. While the title of the act is somewhat ambigu­
ous, it must be held to be broad enough to cover all species of fish 
in this State. While I agree with you as to the worthlessness of 
the carp, the sucker, the catfish and the eel, I can readily under­
stand how a permission to take them in a manner not permitted by 
the act would prove a great handicap in the way of protecting the 
game and food fish which would certainly suffer along with their 
less favored brethren. Of course, the inconsistency you mention in 
the law, especially in section 27, which prohibits the introduction 
of carp in any of the waters of the State, and the question you raise 
as to the peculiar position of the man who finds he has taken a 
carp in an illegal way, subjecting him to a penalty for keeping it 
and a much larger penalty for releasing it, is absurd; but there ii!! 
a well-defined rule that the law will not support an absurdity and 
taking a fish out of a stream and immediately replacing it could not 
be held to be a misdemeanor. 

I also talked at some length with Mr. Meehan relative to the divi­
sion of aut~ority over the constables who are both game and fish 
wardens, and I have suggested that in the case of inquiries from 
them to him the matters affecting game be referred to you, which be 
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assures me is being done, and I suggest that all inquiries coming to 
you about fish had better be referred to Mr. Meehan in order that 
there may be no clashing between the heads of Departments relative 
to an enforcement of the laws. 

Very truly yours, 
FREDERIC W. FLEITZ, 

Deputy Attorney General. 
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OPINIONS GIVEN TO STATE BOARD OF HEALTH. 

SECRETARY STATEI BOARD OF HEALTH-POWERS OF. 

Secretary of State Board of Health referred to the decision of the Supreme 
Court in the case of Commonwealth v. Yost, 197 P. S. 177. 

Office of the Attorney General, 
Harrisburg, Pa., July 23, 1903. 

Dr. Benjamin Lee, Secretary State Board of Health, Philadelphia, 
Penna.: 

Sir: I have carefully considered your letter of the 29th of 
June, 1903. I fully appreciate the practical difficulties in your 
way, but I can see no escape from them except in the early meeting 
of the Board. The matter is settled by a decision of the Supreme 
Court in the case of Commonwealth v. Yost, 197 P. S., 177. The 
meat of the matter is contained in the following extract from the 
opinion by Mr. Justice Brown, delivered on the 11th of July, 1900. 

"We feel, however, that as we cannot concur with 
the Superior Court in its view, as expressed by the 
learned judge speaking for it, as to the power and au­
thority of the Secretary of the State Board of Health, 
we ought to refer to what he says, lest our failure to 
do so be misconstrued as approving it. The statute au­
thorizes the board to act, and the learned trial judge in 
the court below correctly held that there could be no 
conviction on these two counts, because nothing bad 
been shown except some action by the Secretary. He 
very properly said: 'We have ruled in that matter 
that there was no action of the State Board of Health 
in this case such as would warrant the conviction of 
the defendant on these two counts. * * * The State 
Board of Health should have a regular organized meet­
ing of its board, decide upon a complaint, and then 
the secretary give notice.' vVitbout formal action by 
the board, directing a nuisance or the cause of any spe­
cial disease or mortality to be abated and removed 
its secretary can neither speak nor act for it in order~ 
ing t~e abatement and remo~al of the nuisance; and 
the disregard of any order so givPn is not indictable. 
In the a.bsence of any .action by the board as to a partic­
ular mnsance romplamed of, we cannot aO'ree with the 
Superior Court, that because the duties 

0

of the secre­
tary are defined by the by-laws and regulations, 'he 
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speaks for, acts for, and virtually is the board itself,' 
in ordering the abatement and removal of the nuisance, 
even if, as in the case before us, he does so in the name 
of the board." 

293 

This fully covers the subject-matter of your letter. 
Very truly yours, 

HAMPTON L. CARSON, 
Attorney General. 

SECRETARY STATE BOARD OF HEALTH-STATE HOSPITAL FOR THE 
INSANE AT DANVILLE. 

The purpoEes of the appropriation to the State Hosp.ital for the Insane 
at Danville are clearly stated in the act, ·and it is improper to dispense with 
any of the provisions.· To discharge the asylum filth in the river in its crude 
condition is improper and the matter should be referred to the State Board of 
Charities to prevent their approval of such a condition. 

Harrisburg, Pa., July 9, 1903. 

Benjamin Lee, M. D., Secretary State Board of Health, Philadel­
phia, Pa.: 

Sir: I have your letter in relation to the appropriation made to 
the State Hospital for th~ Insane at Danville. 

The purposes to which the appropriation can be applied are speci­
fically stated in the act, $95,000, being appropriated for "erecting 
additions and extensions to the main building of said hospital in 
order to provide wash rooms, bath rooms, water closets, etc., and 
the necessary fixtures therefor." 

Fifteen thousand dollars for "a plant and the piping necessary 
in connection therewith for the proper disposal of the sewage from 
the said hospital." 

Eleven thousand dollars for "a filtration plant and the proper 
increase of boilers, stacks, and the apparatus made necessary by 
the same and for the enlargement of buildings to accommodate the 
same." 

It is expressly provided that the plans and specifications of the 
said buildings, extensions and additions shall be drawn under the 
supervision of the Board of Trustees of the said Hospital and ap­
proved by the State Board of Public Charities . . Such being the pro­
visions of the act, I do not understand how it would be proper to 
dispense with any of these provisions, and it would be quite im­
proper to discharge the asylum filth into the river in its crude con­
dition. I would advise your bringing the matter to the attention of 
the Board of Charities, so -that the approval which that Board is 
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required to give shall be properly exercised, and thus guard against 
the consequences which you dread. Should the matter be brought 
to my consideration in any way I certainly shall examine into the 
whole question with care. · 

STATE BOARD OF HEALTH. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 

The act of April 22, 1903 (P. L. 259) does not apply to the preparation known as 
"Vin Mariani," there being but a trace of cocaine in that preparation. 

Office of the Attorney General, 
Harrisburg, Pa., July 23, 1903. 

Benjamin ~ee, M. D., Secretary State Board of Health, Philadel­
phia, Pa.: 

Sir: You have asked me whether the act of April 22, 1903 (P. L. 
259), entitled "An act regulating the sale or prescription of cocaine, 
or of any patent or proprietary remedy containing cocaine, and pre­
scribing penalties for the violation thereof," applies to the prepara­
tion known as "Vin Mariani." 

You have sent me two reports-one by_Prof. Samuel P. Sadtler; 
the other by Dr. F. A. Genth, both chemists of the first standing in 
Philadelphia-of the results of an analysis of Vin Mariani made by 
them at your request, with the object of determining whether or not 
the preparation contains cocaine. 

I observe that Prof. Sadtler made several assays, with the result 
of finding in one specimen, by one process, .013 of one per cent. 
and by another process, .012 of one per cent. of cocaine contained, 
with certain cocoa alkaloids which could not be separated from it. 
This, it is stated, would diminish somewhat the percentage of co­
caine. From another sample Prof. Sadtler obtained, by a somewhat 
different process, .0096 of one per cent. of cocaine. 

Dr. Genth found "traces" of cocaine, the amount of which is in­
definitely determined, but which, he stated, -would not exceed fifteen 
one-thousandths ·of one per cent. 

These analyses, I observe, are in harmony with the result reached 
by a leading pharmacist consulted by you some years ago, whose 
tests failed to disclose more than a slight trace of cocaine, and agree 
essentially with those of the chemist of the Ohio Pure Food Com­
mission, who made an examination of the preparation in order to de­
termine whether or not it was in conflict with the pure food laws 
of that State. The latter found that .001 of one per cent. of cocaine 
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could be recovered. This, you state, is much less than the per­
centage of caffeine which could. be recovered from an ordinary cup 
of coffee, and would be less injurious. The French analyses sub­
stantiate these results. 

It is also stated that Vin Mariani is a preparation which has been 
in the market for nearly forty years and is well known to physi­
cians. It is made of a pure French Bo.rdeaux wine, representing 
in addition the aromatic and desirable properties of two ounces of 
fresh cocoa leaves, carefully selected with reference to their mini­
mum alkaloid properties. 

Upon these analyses and reports you state that you have concluded 
professionally that the presence of cocaine in the preparation known 
as "Vin Mariani" is incidental to its manufacture and not inten­
tional, the amount being variable, and the amount, even if the larg­
est estimate be taken as a standard, is too small to lead to the sus­
picion of cocaine, as such, having been added to obtain its medicinal 
effects. You state further that the average dose of cocaine, when 
prescribed medicinally, is one grain. 

Upon these facts you request my opinion whether the preparation 
"Vin Mariani" is covered by the recent act. 

The language of the act of Assembly is as follows: 

"That no person shall sell, furnish or give a way any 
cocaine, or any patent or proprietary remedy containing 
cocaine, except upon the prescription of a registered 
practlcing physician, or of a dentist, or of a veterinar­
ian; nor shall any such prescription be refilled; nor shall 
any physician, dentist or veterinarian prescribe cocaine, 
or . any patent or proprietary medicine containing co­
caine, for any person known to such physician, dentist 
or veterinarian to be an habitual user of cocaine: 
Provided, That the provisions of this act shall not ap­
ply to persons engaged in the wholesale drug trade, 
regularly selling cocaine to persons engaged in the re­
tail drug trade." 

I am of opinion, assuming all the facts to be as stated, that the 
law was intended to apply to such preparations or proprietary or 
patent medicines as contain cocaine intro4uced bodily and inten­
tionally into the preparation as an ingredient, in such quantities as 
to produce medicinal effects, an\} does not apply to preparations in 
which a mere trace of its presence can be detected, such trace be­
ing a mere incident of its preparation and not an intentional result. 

I herewith return the original reports of Prof. Sadtler and Dr. 
Gen th. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 
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MISCELLA:~rnous OPINIONS. 

VICKSBURG BATTLEFIELD COMMISSION. 

The act providing for an appropriation for the Vicksburg Battlefield Commis­
sion contemplates the expenditure of the amount appropriated before June 1, 
1905, otherwise the amount appropriated will merge in the general fund, and 
It will be necessary to ask for a new appropriation. 

Harrisburg, Pa., December 29, 1904. 

Hon. Samuel K. Schwenk, Chairman Vicksburg Battlefield Commis­
sion of Pennsylvania, New York City: 

Sir: You inform me that the Vicksburg Battlefield Commis­
sion of Pennsylvania has purchased ground on which to erect 
certain monuments but has not yet awarded a contract for con­
struction, and that the question arises whether it would be neces­
sary to enter into such contracts before the -ensuing meeting of the 
General Assembly of Pennsylvania in January next, in order to 
prevent the merging of the appropriation made under the act of May 
15, 1903 (P. L. 415), and in reply thereto I answer that the case 
falls under the general rule with reference to the unexpended bal­
ance of the appropriation. I have no hesitancy in declaring that 
such unexpended balance ot the amount appropriated by the Legis­
lature under the act of May 15, 1903, will merge into the general 
fund in the State Treasury on June 1, 1905. Action must be taken 
therefore prior to that date, and in order to receive the benefit of 
the present appropriation, the Commission should enter into con­
tracts for construction and consume the appropriation before the 
date already mentioned as otherwise it will be necessary to apply 
to the incoming Legislature for a new appropriation. 

I am, 
Very truly yours, 

HAMPTON L. CARSON, 
Attorney General. 
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VICKSBURG BATTLEFIELD COMMISSION. 

Under the act ·of May 15, 1903, the Vicksburg Battlefield Commission may 
use the entire sum appropriated for the purchase of land and the erection of 
one monument. 

Office of the Attorney General, 
Harrisburg, Pa., February 24, 1~04. 

Hon. Samuel K . Schwenk, Chairman Vicksburg Battlefield Commis­
sion of Ptmnsylvania, 708 N. 42d St., Philadelphia, Pa.: 

Sir: I have your letter of the 12th inst., stating that the 
Vicksburg Battlefield Commission of Pennsylvania was appointed 
under the provisions of an act of the General Assembly, approved 
May 15, 1903, and the sum of fifteen thousand dollars appropriated 
"for the purchase of ground and the erection of suitable monuments 
and memorial tablets to mark the position occupied in the line of 
entrenchments around the City of Vicksburg, Mississippi, by each 
of the commands of the Pennsylvania Volunteer soldiers which par­
ticipated in the siege of that city during the Civil War." 

You state further that, while it has been contemplated to erect 
five different monuments, yet it has been suggested that it might 
best serve the real object of the appropl'iation to apply the entire 
amount, or so much thereof as may be necessary, to erect one large 
handsome monument to represent the Keystone State and all the 
organizations engaged. You request my opinion as to whether the 
Commission appointed by the Governor to act in conjunction with 
the committees from the different commands has the authority in its 
discretion, under the provisions of this act, to erect either one monu­
ment or five monuments, the additional memorial tablets being nec­
essary to mark the various positions occupied by said organizations, 
provided the Commission and different committees should be unani­
mous in their opinion. 

In my opinion, this question is precisely similar to that raised in 
the Germantown battlefield monument, and I take pleasure in send­
ing you a copy of that opinion. It appears to me that the various 
committees and Commission may, by unanimous consent, agree to 
the erection of a single monument with suitable tablets, without in 
any way violating the letter or spirit of the law. 

20 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 
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VICKSBURG BATTLEFIELD COMMISSION. 

Under the act providing for the Vicksburg Battlefield Monument, and the 
conditions that have arisen, the Commission has the sum of $12,500 available for 

the land and monument. 

Office of the Attorney General, 
Harrisburg, June 8, 1904. 

Hon. Samuel K. Schwenk, Chairman Vicksburg Battlefield Commis. 
sion, Philadelphia, Pa.: 

Sir: Supplementing my opinion rendered February 24, 1904, I ad­
vise you that, in my judgment, the condition precedent to the Com­
mission having $12,500 available for the purchase of land and the 
building of a monument is "that, if it shall be necessary to purchase 
land for the erection of the monuments herein provided for, a sum 
not exceeding two thousand five hundred dollars shall be allowed 
for the land and monument for each of said commands." This 
would give the sum of $12,500 for the land and monument. Inas­
much as it has been necessary to purchase land and the purchas.e has 
actually been made, the condition precedent has been fulfilled, and 
the Commission now has the sum of $12,500 with which to buy 
the land and to erect a suitable monument. 

I am, 
Very truly yours, 

HAMPTON L . CARSON, 
Attorney General. 

ANTIETAM BATTLEFIELD MONUMENTS. 

The Commission appointed by the Governor under the act of April 14 , 1903, 
is clothed with the n ecessary power to contract for the purcha s e and erection of 
the monuments, and the Survivors' AssociaUon is recognized only for the purpose 
of consultation on the d esign, place of location and other preliminary matter. 

Office of the Attorney General, 
Harrisburg, Pa., April 21, 1904. 

Mr. R. A. Reid, Secretary of the Survivors' Association of the Forty­
eighth Regiment of P ennsylvania Veteran Volunteers, Pottsville, 
Pa.: 

Sir: I reply to y.our letter I answer thnt the act of 14th of April, 
1903 (P. L. 174), providing for the erection of memorial tablets or 
monuments on the field of Antietam, enacts in its second section 
as follows: 
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"That the Governor shall appoint three commissioners 
whose duty it shall be to act in conjunction with the rep­
resentatives or committee from each of said commands 
for the purchase of ground when found necessary to 
do so, and in the selection of the site, design, material 
and inscription for the monument or tablet to mark the 
position of each command on the battlefield; that it 
shall be the further duty of the said commissioners to 
contract for the erection of each monument or tablet, 
etc." 

29~ 

It is apparent from this language that the commissioners ap· 
pointed by the Governor are clothed with the necessary power to 
make contracts for the purchase and erection of these monuments, 
and that the Survivors' Association is recognized only for the pur­
pose of consultation on the design, place of location and other pre-
liminary matter. · 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 

GERMANTOWN BATTLEFIELD COMMISSION. 

The act of May 15, 1903, P. L. 453, providing for "' monument on the battle­
f\led of Germantown, contains no provision limiting the appropriation, so far 
as the time o.f payment is concerned, and there can be no question as to th~ 
availability of tl:ie appropriation on December 21, 1904, provided the other pro­
visions of the act are complied with. 

Office of the Attorney General, 
Harrisburg, Pa., July 20, 1904. 

Arthur H. Brockie, Esq., Secretary of the Commission to Erect a 
Monument on the Battlefield of Germantown: 

Sir: Replying to your favor ·of the 6th inst., I answer that the 
act of May 15, 1903 (P. L. 453), provided for the erection of a JIJOnu­
ment on the Battlefield of Germantown. It contained no provi­
sion limiting the appropriation, s·o far as the time ·Of payment is 
concerned. The monument provided for is to be completed on De­
cember 21, 1904. There can be no question as to whether the ap­
propriation is available at that time, provided the other provisions 
of the act as to payment are complied with. · 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 
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STATE PHARMACEUTICAL EXAMINING BOARD. 

There is no authority of law for the State Pharmaceutical Examining Board 
to make rules requiring pharmacists from foreign countries to have two years' 
experience in the retail business in the United States and to become citizens 
of the United States before they are eligible for examination. 

Office of the Attorney General, 
Harrisburg, Pa., June 8, 19-04. 

Louis Emanuel, Esq., Prelilident State Pharmaceutical Examining 
Board, Pittsburg, Pa.: 

S'ir: In reply to your faYO·r of May 16, I am of opuuon that it is 
not oompetent for the Board to adopt the following rules: 

"(1) That all pharmacists from foreign countries must have at 
least two years experience in the retail business in the United States 
before they are eligible for examination." 

"(2) That all foreigners must be citizens of the United States be­
fore they are eligible for examination." 

The act of the 24th of May, 1887 (P. L. 189) creating the State 
Pharmaceutical Examining Board defines its powers and duties. 
J find nowhere in this act nor in the subsequent acts of Assembly 
relating to this subject any enactment which specifically authorizes 
the Board to make rules similar to those just quoted. On the con­
trary, section IV of said act states that "It shall be the duty of said 
Board to ........ and examine all persons who shall desire to carry 
on the business of retail apothecary." 

In my judgment Rule No. 3, tbat "All examinations must be con­
ducted in the English language" is a reasonable one and there is 
ample authority to sustain it. 

Vei·y truly yours, 
HAMPTON L. CARSON, 

Attorney General. 

THE STATE PHARMACEUTICAL EXAMINING BOARD. 

The act of May 25, 1897 (P. L . 85) authorizes the Pharmaceutical Examining 
Board upon complaint to employ an a n a lyst or ch emist exper t to · examine a 
drug for adulterants, and if his report justifies a criminal prosecution, the Board 
should place the matter in the h ands of the district attorney of the proper 
county for prosecution. 

Office of the Attorney General, 
Harrisburg, Pa., September 22_, 1904. 

To the President and Officers of the State Pharmaceutical Examin­
ing Board: 

Gentlemen: You have informed me that numerous manufacturers 
and deal ers in this State are making and selling what are in reality 
inferior preparations of formulae that are present in the Pharma-
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copoe.ia and National Formulary, but which are labeled in a manner 
different from that usually pursued by makers and vendors of stand­
ard preparations, and you give, as an instance, that. instead of the 
'l'incture of Ginger, U. S. P., which is usually labeled "Essence of 
Jamaica Ginger,'' there is a preparation made, consisting principally 
of Capsicum, Grains of Paradise, or other pungent or hot drug a:µd 
water with just sufficient alcohol to keep it from souring, and a small 
quantity of ginger to impart certain of the characteristics of the 
genuine article, the product being then labeled "Climax Picnic 
Ginger," "Gilt Edge Ginger," this system of labelling being carried 
out with all the preparations made in the manner indicated. 

You ask the question whether it would be proper for your Board 
to bring suit against the manufacturers and vendors in order to 
prevent the adulteration, alteration and substitution of drugs and 
medicinal preparations. 

I answer that the whole matter is fully covered by the act of May 
25, 1897 (P. L. 85), which is an act specifically providing that no per­
son shall within this State manufacture for sale, offer for sale or 
sell any drug which is adulterated within the meaning of the act. 
The term "Drug" is defined to include any medicinal substance or 
any preparation authorized or known in the "Pharmacopoeia of the 
United States" or "The National Formulary,'' or the "American 
Homeopathic Pharmacopoeia" or the "American Homeopathic Dis­
pensatory." 

The act further declares that drugs shall be deemed adulterated 
if any substance or substances have been mixed with it so as to de­
preciate and weaken its strength, purity or quality, or if any quality, 
substance or ingredient be abstracted so as to deteriorate or affect 
injuriously the quality or potency of the said drug, or if any in­
ferior or cheaper substance or substances have been substituted in 
whole or in part for it, or if it is an imitation or is sold under the 
name of another drug. It is further declared that if the drug shall 
be so altered that the nature, quality, substance, commercial value 
or medicinal value of it will not correspond to the recognized 
formulae or tests of the latest edition of the "National Formulary" 
or of the "Pharmacopoeia of the United States," or the "American 
Homeopathic Pharmacopoeia" or the "American Homeopathic Dis­
pensatory" regarding quality or purity, then such drug shall be 
deemed to be adulterated. 

Upon a complaint be-ing entered, the State Pharmaceutical Ex­
amining Board is empowered to employ an analyst or chemist ex­
pert whose duty it shall be to examine into the so-called adultera­
tion and report upon the result of bis investigation, and if said re­
port justifies such action, the Board shall duly cause the prosecu­
tion of the offender as provided in the act. The act further declares 
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that the violation of its terms constitutes a misdemeanor, and any­
one so violating its terms, upon conviction shall be fined a sum not 
exceeding one hundred dollars, or undergo an imprisonment not ex­
ceeding ninety days or both. 

I am of opinion, therefore, that if a proper complaint be made to 
you, it is your duty to employ the analyst or chemist expert to make 
the examination, and if his report justifies, in your judgment, a 
r.riminal prosecution, then your Board should place the matter be­
fore the district attorney of the proper county in order that a prose­
cution may be properly instituted to punish the offender. 

Very truly yours, 

BOARD OF PUBLIC CHARITIES. 

HAMPTON L. CARSON, 
A ttorriey General. 

General Agent and Secretary Board of Public Charities instructed to give 
the certificate requested by the trustees of the Western Pennsylvania Hospital 
for the substitution of a fireproof wall for one that is not so. 

Office of the Attorney General, 
Harrisburg, Pa., April 26, 1904. 

Cadwalader Biddle, Esq., General Agent and Secretary Board of 
Public Charities: 

Sir: I am in receipt of your letter of April 20, and have given it 
careful consideration. I do not think that the matter calls for a 
general official opinion inasmuch as the facts and circumstances are 
special in their nature and do not admit of a general application. An 
opinion might be misconstrued. 

In this instance, however, I instruct you, without hesitation, in 
view of the exigencies of the case, the extreme danger of fire, the 
helpless condition of the inmates as bereft of reason, and the reason­
able character of the contention that it is but the substitution of a 
fireproof wall for one which is not so, and not, therefore, strictly an 
improvement or enlargement of the building, amounting really to 
the safeguarding of the .institution, which is a most' vital part of 
maintenance, and, therefore, in a certain sense, a necessary repair, 
that you may give the certificate requested by the trustees of the 
Western Pennsylvania Hospital. 

It occurs to me that it is like the substitution of furnaces or a 
steam heating plant for the antiquated method of heating by 
stoves; or the substitution of water closets and sanitary plumbing 
for the old-fashioned single chambers; or the laying of fireproof 
floor as a substitute for a wooden one. These might be viewed as 
improvements and changes, but they really constitute maintenance 
so as to secure to an existing institution an actual condition in ac­
cordance with approved modern methods of safety and of health. I 
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·do riot believe that the statute should be read so narrowly as to ex­
clude so desirable a result. 

I therefore instruct you that you can give the certificate requested 
by the trustees. Very truly yours, 

HAMPTON L. CARSON, 
Attorney General. 

PUBLIC INSTITUTIONS-SCHOOL STORE~SUPPLIES FROM MANAGER 
-ACT OF APRIL 23, 1903 . 

. The act of April 23, ·1903, P. L. 285, renders it unlawful for a manager or 
trustee ·of a State Normal S'Chool to sell any supplies, whether in the nature 
of school badges, pins, class devices or otherwise, to a store maintained and 
conducted ·by tne institution. 

The purpose of the act is to forbid a manager from maintaining a pecuniary 
or business or 'Creditor relation to the institution of which he is an officer. 
Whether he makes a profit, or whether the institution makes a profit, or 
whether the convenience of the students is promoted or the State directly gains 
or loses or is unaffected by the transaction, is not the question. 

October 30, ·1903. 

Mr. E. 0. Lyte, Principal, First Pennsylvania State Normal School .. 
Millersville, Pa. : 

Sir: I have considered your request for an opinion upon the fol­
lowing facts: 

·You state that there is connected with the State Normal School 
at Millersville a store for which a license is paid to the county. In 
this store, in addition to books, a number of articles are kept to sell 
to students and others. ;Among the miscellaneous articles are 
school pins, alumni badges and literary society pins. These pins 

. and badges are sold to students and others at a small profit, they 
having been purchased from a jeweler who is one of your trustees. 

You ask whether the act of 23d of April, 1903, P. L. 285, prohibits 
'hi~ · from selling these articles to the store in the future, and you 
state that it occm;s to you that gold and silver pins can not properly 
be classed as school supplies, and you are anxious to make no mis­
take in the matter. 

I appreciate the candor and spirit of your inquiry, and also the 
desire of the manager and trustees to do nothing which the law for­
bids. 

The relation of the institution to the store is not stated with pre­
cision, but I take it that the institution maintains arid conducts the 
store, purchasing the articles dealt in and selling them to the 
students. I d.o riot perceive any authority for this, but as long as 

. the institution conducts the store, I am .satisfied that it belongs to 
'the ' in~titution, and therefore constitutes a part of it. It can not 
·be run 'as an indiv.idual enterprise. . As long as it exists, it must be 
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regarded substantially as the institution itself. Hence the sale to 
the store of articles dealt in must be viewed as a sale to the insti­
tution itself. 

The first section of the act of 23d of April, 1903, declares that "It 
shall not be lawful for any officer or member of the board of man-
agers of an institution, at a time ·when said institution is receiving 
State moneys from Legislative appropriations, to furnish supplies 
to such institution, either by direct sale or sale through an agent or 
firm, or to act as an agent for another in so furnishing supplies." 

A violation of the provisions of the act constitutes a misde­
meanor, punishable by a fine or imprisonment or both, at the dis­
cretion of the court. 

This is a penal statute and must be construed strictly. In the 
case of Trainer vs. \~' olfe, 140th P ennsylvania, 279, a question arose 
under the sixty-sixth section of the act of March 31, 1860, P. L. 400, 
by which members, officers and agents of any corporation or public 
institution were forbidden to be interested "in any contract for the 
sale or furnishing of any supplies or materia ls" to be furnished to or 
for the use of such corporation or institution. It was held that as 
the act made no mention of the purchase of real estate and was a 
highly penal statute, it could not be extended by implication beyond 
its precise meaning so as to apply to the purchase by a school board 
of real estate in which one of the directors was interested. 

Giving the act under consideration the strictest construction, I 
am of opinion that it is unlawful for the manager or trustee to sell 
anything-whether in the nature of badges, pins, class devices or 
otherwise--to the store. The sale is to the institution. The re­
sale to the students does not change the character of the original act. 
The purpose of the law was to forbid a manager from maintaining a 
pecuniary or business or creditor relation to the institution of which 
he is an officer. \Vhether he makes a profit or not, is not the ques­
tion; or whether the institution makes a profit or not is not the 
question; or whether the convenience of students is promoted or 
not is not the question; nor is it even a question whether the State 
directly or indirectly gains or loses or is unaffected by the transac­
tion. The act is aimed at the suppression and extinction of the 
business relation of the manager to the institution. 

The word "supplies," while generally supposed to mean suste­
nance, which is food, fuel, bedding, or articles of daily necessity, has 
a broader meaning. It may mean the act of supplying what is 
wanted, or that which is supplied; means of bringing relief; suffi­
cient for use or need; a quantity of something supplied or on hand; 
a stock; a store. (Century Dictionary.) 

If it be convenient to furnish class pins to students, it would be 
equally so to furnish bats, balls, tennis rackets, golf clubs, hats, 
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caps, trousers, knee caps, shoes, sneakers, sweaters, boxing gloves, 
foils, et cetera, until the list of articles dealt in compri..;ed almost 
everything sought or likely to be sought by students of varied tastes 
and demands. The only safe course is to buy nothing from a man­
ager or to close the store and thus compel the students to do their 
own purchasing direct. 

PUBLIC SCHOOLS. 

Yours very truly, 
HAMPTON L. CARSON, 

Attorney General. 

There is no legal authority for treating or certifying a half day as a day in 
the matter of k eeping open the public schools. 

There is a discr etio.n in the t ea ch er to dismiss the school for the time being 
to protec t the health of the pupils. 

O:ffi.ce of the Attorney General, 
Harrisburg, July 6, 1904. 

David B. Oliver, Esq., President Board of School Controllers, Alle­
gheny, Pa.: 

Sir: I do not believe that there is legal authority to treat a 
half day as a day in the matter of keeping open the public schools 
nor do I think that th·ere is any authority for certifying that a 
half day session is equivalent to a day. I do believe that., in the 
event of excessively hot weather, just as in excessively cold 
weather, if the health of pupils is in any way endangered, there is a 
discretion existing in the teacher to dismiss the school for the time 
being so as to protect the health of the pupils. This is a matter of 
delicate discretion, which must be dealt with wisely, but which can­
not, under any circumstances, be carried to the . length of making a 
declaration, either in form or substance, that a half day legally 
amounts to a day. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 
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RIGHT OF A RAILROAD COMPANY TO MINE COAL. 

The Attorney General will not advise a private individual as to the right of 
a transportation company to mine coal. 

Office of the Attorney General, 
Harrisburg, Pa., June 11, 1903. 

James Walker, Esq., President The Philadelphia Coal Exchange, 
The Bourse, Philadelphia, Pa.: 

Sir: I have your letter, asking me whether the Philadelphia 
and Reading Railway Company, or any other transportation com­
pany, which is also a miner of coal, has a right, either directly 
or indirectly, to engage in the transportation over their lines of 
the coal mined by them or by mining companies owned or controlled 
by them. 

This is a question which you must refer to your private counsel, 
and if they desire to make the matter a subject of communication 
to me, in order to test the question in a legal form, they can present 
it in the form of a petition in the usual way, giving notice to the 
railroad companies to be affected by a service upon them of a copy 
of the petition and the request to me to fix a time for a hearing. I 
cannot express my views except upon a proceeding properly insti­
tuted and regularly conducted. 

I am, Very truly yours, 

QUO W ARRANTOS. 

HAMPTON L. CARSON, 
Attorney General. 

Writs of quo warranto affecting local or county offices must be brought at 
the relation of the District Attorney. 

Office of the Attorney General, 

Harrisburg, Pa., April ~3, 1903. 

Mr. John L. Rouse, Attorney-at-law, York, Pa.: 

Sir: Attorney General Carson dire.cts me to reply to your letter 
of the 21st instant, which has just been received. 

It is the practice of this Department to require that writs of quo 
warranto affecting county or local offices be brought at the relation 
of the district attorney; this can be done under authority of a deci­
sion printed in 4lst Legal Intelligencer, page 320. I therefore return 
the papers with the suggestion that you proceed under the relation 
of the district attorney of York county. 

Very respectfully yours, 
GUY H. DAVIES, 

Chief Clerk. 
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APPLICATION FOR A CHARTER. 

The 'Governor refuses to approve an application for a charter in which the 
word "Company" is abbreviated by "Co." 

Office of the Attorney General, 
Harrisburg, Pa., May 8, 1903. 

Ralph Longenecker, Esq., Attorney-at-law, St. Nicholas Building, 
Pittsburg, Pa.: 

Sir: In reply to your letter of the 4th instant, asking whether 
there had been a ruling made in regard to the use of the abbrevia­
tion "Co." instead of the word "Company" by corporations in an 
application for a charter, I beg to say that the Governor has refused 
to approve an application in which such an abbreviation appeared. 

Very truly yours, 
HAMPTON L. CARSON,. 

Attorney General. 

ACT OF 7TH OF MAY, 1887, P. L. 94. 

An applicant for a proceeding under the act of 7th of May, 1887, should file 
his petition with the Attorney General, serve same on the other side, and be 
present at •the day fixed for the hearing ready to substantiate his petition. 

The act of 1887 does not compel the Attorney General to place the wh-ole power 
of the Commonwealth at the disposal of the complainant upon the mere affi­
davit of two reputable citizens. 

Office of the Attorney General, 
Harrisburg, Pa., October 8, 1903. 

Charles Pearce Hewes, Esq., Attorney-at-law, Erie, Pa.: 

Sir: It has been the practice of this Department adhered to 
hy myself to require notice of an application under the act of 7th 
of May, 1887 (P. L. 94), to be given to the company to be affected. 
If, therefore, it is your desire to make application for proceed­
ings on the part of the Commonwealth, be good ~nough to put 
the matter in the form of a petition, serve a copy upon the other 
side, and I will fix the day and time for hearing. 

Such proceedings involve the Commonwealth in such intricate and 
expensive litigation that, while I do not sit to determine the merits 
of the controversy, yet I must be satisfied of the substantial char­
acter of the complaint. In a hearing which I had only a few weeks 
ago, involving a railroad company in the western part of the State, 
and incidentally involving millions of securities, notice was given 
by the counsel for the petitioners without hesitation to the respon­
dents, and both sides appeared before me represented by counsel. 
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I do not read the ad of 1887 as compelling me to place the whole 
power of the Commonwealth at the disposal of the complainants, 
upon the mere affidavits of two reputable citizens, residents in the 
region traversed by the line of the railroad. Such an interpreta­
tion would involve too absolute an abdication of all my official dis­
cretion as to justify it in my judgment, nor do I so read the deci­
sion of Cheetham vs. McCormick, 178 Pa. St. 192. 

Very truly yours, 

EDITOR OF CITY AND STATE. 

HAMPTON L. CARSON, 
Attorney General. 

The Attorney General does not ins titute proceedings upon the basis of rumors 
or anonymous communications, but only in the regular and formal way by peti­
tion fil ed, and service upon the other side of same, with proof at the hearing of 
the facts contained in the pe tition. 

Office of the Attorney General, 
Harrisburg, Pa., September 17, 1903. 

To the Editor of "City and State," 1305 Arch Street, Philadel­
phia, Pa.: 

Sit: If your correspondent, whose identity is not revealed but 
whose letters appear in Y'our issue of September 10, 1903, under 
date of September 5th, o,·er the signature of "Citizen," has any 
facts and t estimony to submit to me relating to the control of the 
Baltimore and Ohio Railroad by the Pennsylvania Railroad Com­
pany, he is at libert;r to submit them to me in the shape of a sworn 
petition, embodying the facts and disclosing the sources o.f bis 
knowledge or information. A copy of this petition must be served 
upon the l'ennsylvania Railroad Company, and proof of service, 
accompanied by a request for a public hearing, must be presented 
to me with the petition. I will then name a day and hour at which 
both parties can be heard in person or by counsel. After considera­
tion of the matter thus presented, I will determine whether it is my 
official duty to proceed. 

It is not the practice of this Department to institute proceedings 
upon the basis of rumors or of anonymous communications. I must 
be advised fully of the facts and of the charncter of proof by which 
allegations of fact are to be supported before involving the Common­
wealth in legal proceedings, which, if unsuccessful, would result 
in great expense to the State. I must also have an opportunity to 
judge of the sufficiency of proof. This is the universal practice in 
guo warranto proceedings and in all applications made, for the use 
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of the name of the Commonwealth, as well as in proceedings against 
railroads for alleged violations of law. It is true also of informa­
tions filed ew officio. 

It is the right of those having knowledge or information of facts 
concerning the public interest to bring those facts or information to 
the knowledge of the Attorney General, so that he may pass upon 
the question whether or not it is _his duty to proceed. Having no 
personal knowledge of his own he cannot be charged with official 
knowledge unless it be brought to him officially. When that is 
done in a proper way it becomes his duty to consider it. Whether 
it be sufficient to induce him to proceed is a matter which concerns 
him under his oath of office. If the duty be plain, it must be per­
formed; if it be doubtful, he is not obliged to proceed. The responsi­
bility of determining this must rest with him. His duties cannot be 
usurped by others. 

The whole matter is fully covered by the opinion of the Supreme 
Court in the case of Cheetham et al. vs. McCormick, 178 P. S., page 
192. In that case the Supreme Court, speaking of proceedings 
sought to be instituted under the act of 1887, used the following 
lang~age: 

"The Attorney General is the law officer of the Com­
monwealth and represents her in all her litigation. In 
proceeding under the act of 1887 he must use the name 
of the Commonwealth, and the costs, if he is unsuccess­
ful must fall on the Commonwealth. When a complaint 
reaches him an inquiry into the facts may satisfy him 
that the complainants have been misled, or that they 
really have no information on the subject, but are act­
ing from malicious motives or for stock jobbing pur­
poses. He may see very clearly that to proceed under 
the act would be unwise, would invite certain defeat, 
and fasten a bill of costs unnecessarily on the Com­
monwealth. Under such circumstances, it is the duty 
of the Attorney General, under his official oath, to say 
to the complainants 'You have no case,' and it is his 
right to decline to ask for the complainants relief he 
is satisfied they have no right to. If then the com­
plainants have any proofs to submit in support of their 
complaint, they should present them." 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 
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ATTORNEY GENERAL'S OPINION. 

The Attorney General does not advise individuals, his duty is to give legal 

advice to the heads of the State Departments. 

Office of the Attorney General, 
Harrisburg, Pa., December 17, 1904. 

Mr. F. B. Comstock, Secretary, North East, Pa.: 

Sir: I have considered your letter of the 7th instant, stating 
that the councils of your borough are divided over the question of 
steel railway franchises. The statement of facts discloses no publie 
question in which the Commonwealth is interested, and I am for­
bidden by the rules and practice of the Department from giving 
an official opinion to any except State officers. The matter should 
be referred to your private counsel. 

There is another feature which makes it improper for me to ex­
press any official opinion, and that is the connection between the 
franchise granted by the borough of North East and the Erie Rapid 
Transit Street Railway Company. There is a proceeding pending 
in the courts to which the Commonwealth is a party and the matter 
is still undetermined. I cannot, therefore, embarrass the court or 
my own administration by the expression of opinions upon matters 
which may come before the courts. Were this a question which af­
fected the interests of the Commonwealth at large, the case would 
be different. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 

PAYMENT OF TEN PER CENT. OF CAPITAL STOCK IN CASH-CON­
STRUCTION OF ACT OF APRIL 29, 1874 (P. L . 75) . 

The act of April 29, 1874 (P. L. 75) r equires the payment of ten per cent. 
of the whole capital stock to the treasurer of the intended corporation in cash. 
This payment cannot be made in property. 

Office of the Attorney General, 
Harrisburg, February 26, 1903. 

T. M. Daly, President Continental Title and 'rrust Company., Twelfth 
and Chestnut Streets, Philadelphia, Pa.: 

Sir: I have examined the correspondence which you enclosed, 
relating to the incorporation ·of the Hall Yarn and ·waste Manu­
factming Company, and which I now herewith return. 

I am of opinion that the position taken by the Secretary of the 
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Commonwealth is the correct one. The seventeenth section of the 
act of April 29, 1874 (P. L. 75), must be read in connection with 
the third section, which is mandatory. That section requires that 
the certificate shall set forth, inter alia, that "ten per centum of 
the capital stock thereof has been paid in cash to the treasurer of 
the intended corporation." While other property may be taken 
for stock, ten per centum must be paid in cash, and it must be on 
the whole capital. It may all be paid by one stockholder, or one­
tenth paid by each. But the .act requires that it shall be paid. 
These sections are consistent with each other, may both stand to­
gether and be made operative. Where this can be done the whole 
act must stand. The object of the act is to have a cash capital as 
a basi~ for business. Such has been the uniform ruling of this 
Department, and I see no reason for departing from it. See Report 
of the Attorney General for 1895-1896, Appendix, page 308; also 
page 325, the latter opinion being dated April 26, 1876. 

· Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 

FRENCH'S PETITION-CITIES OF FIRST CLASS-COUNCILMEN­
QUALIFICATIONS OF-INCOMPATIBLE OFFICES-ACT OF FEBRUARY 
2, 1854. 

Under the 35th section of the act of February 2, 1854, P. L. 21, the select and 
common councils of 'the city of Philadelphia are the sole judges of the qualifica­
tions of their own members. The courts can neither pass on the qualifications 
of members nor declare a forfeiture for an alleged ineligibility by reason of a 
violation of the proviso to the 4th section of the act, "that no member of ·said 
legislature, nor any one holding office or employment from or under the State 
at the time of said election, shall be eligible as a member of said councils;" and 
this, whether the alleged ineligibility is caused by the acceptance of a State 
office while a. member of councils or by an election as a councilman while hold­
ing a State office. 

Hence, a petition for a writ of quo warranto to test the right of the same 
·person to hold the office of mercantile appraiser and select councilman was re­
fused. 

Office of the Attorney General, 
Harrisburg, Pa., October 26, 1903. 

In re petition of French for writs of quo warranto against Rans­
ley et al. 

This was an application for the use of the name of the Common· 
wealth in writs of quo warranto to test the separate right of Henry 
C. Ransley, Harry J. Trainer and Joseph H. Klemmer to h-0ld the 
offices. of select councilmen in the city of Philadelphia while serving 
a~ m~J.'{!fl.~me appraisers. 
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My attention has been directed to the fact that in a petition to 
my predecessor asking for the use of the name of the Common­
wealth in a writ of quo warranto against Samuel G. Maloney, to 
determine by what right he held the office of select councilman while 
serving as harbor master for the port of Philadelphia, the prayer of 
the petition was granted; and the said Maloney subs1~quently, while 
the case of quo warranto was pending in the common pleas of Phila­
delphia, resigned as select councilman. No information is given of 
the causes of MalonPy's resignation, nor of the reasons upon which 
his action was based, nor am I informed of the basis of the con­
clusion reached by my distinguished predecessor; nor do I . know 
whether the question of jurisdiction was argued before him. 

The case before him was that of harbor master; the cases before 
me are those of mercantile appraisers. The facts are undisputed. 
The respondents were elected at the February election in 1903, to 
serve as select councilmen of the city of Philadelphi~ for a term 
of three years from the first iMonday of April following. At the 
time of their election, they were serving as mercantile appraisers, 
appointed the preceding December, but not commissioned, for a 
term of three years, by the Auditor General of the Commonwealth 
and the city treasurer of the city and county of Philadelphia, acting 
as the fiscal agent of the State. It was their duty to collect and 
pay over mercantile taxes into the hands of the city treasurer of 
the city and county of Philadelphia, as the agent of the State. They 
receive their compensation out of the taxes so collected upon orders 
approved by the Auditor General, and their accounts are audited 
by the Auditor General, being forwarded to him by the city treas­
ure·r. 

It is alleged by the petitioner that at the time of the election of 
the respondents as select councilmen they were ineligible because 
of their positions as mercantile appraisers, on the ground that they 
were State officers within the meaning of the terms of the well­
known Consoldation act, dated the :2d of February, 1854 (P. L. ~1), 
which provides, inter alia, as follows: "Tllat no member of said 
Legislature, nor any one holding office or employment from or under 
the State at the time of said election, shall be eligible as a member 
of said councils -x- * -rn 

In iii and orderly discussion, before attempting to consider 
wheth_er mercantile appraisers a1·v themselves State officers, or 
whether they at'e merely employes, agents or deputies of the Auditor 
GPneral and the city treasurer,-the first undoubtedly a State officer, 
and the latter undoubtedly a Rtn te agc•nt ,-it is necessary to deter­
mine the question of jurisdiction, for it is plain that if the courts 
cannot determine the contrO\·ersy, ·it is idle to request them to do 
so. If th(' lack of jurisdiction be plain, the Attorney General will 
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not institute a proceeding against his judgment and discretion. If 
the question be doubtful, the application should be allowed. 

The question involved is one of eligibility, which involves capa 
bility of being legally chosen and of legally holding, the word em­
bracing both ideas. It is important to observe that the prohibition 
of the act of the 2d of February, 1854, "that no member of the State 
Legislature, nor any one holding office or employment from or under 
the State, at the time of said election, shall be eligible as a member 
of said councils," appears in the shape of a proviso to section four. 
'l'herefore, it cannot be read as an independent provision, but is to 
be considered with the body of the section. It can only operate as 
a limitation of the main thought. The body of the section, after 
providing that the legislative powers of the city of Philadelphia 
shall be vested in two chambers, to be called the select and the 
eommon councils, contains an express provision that the members 
of seiect council "shall have the same qualifications as is requirt>d 
by the Constitution of the Commonwealth for the members of the 
Senate," and that the members of common councils "shall have the 
same qualifications as are required for members of the House of 
Representatives." This refers to the constitutional requirements as 
to age, citizenship and residence. It is clear from this that the 
proviso, containing a restriction upon eligibility, relates to the quali­
fications of the m-embers of councils as prescribed in the body of 
the section, and operates as a disqualification of persons holding 
certain specified positions. The main thought relates to qualifica­
tions. It is important also to observe that in the thirty-fifth section 
of the same act it is expressly provided that: "The returns of all 
municipal elections in the -city of Philadelphia, except of members 
of the select and common councils, shall be subject to the inquiry 
and determination of the court of common pleas of the county of 
Philadelphia," and that in the same section it is provided: "That 
the select and common councils respectively shall, in like manner 
as each branch of the Legislature of this Commonwealth, judge 
and determine upon the qualifications of their members." 

1'hcre is no sanction expressed in the statute, there is no penalty 
prescribed in case or a violation of its terms; tht>re is no forfeiture 
of office imposed as a consequence. There is no condition established 
to invite the intervention of a court. Everything is left to the action 
of councils. The statute is silent in other respects. The questions 
then arise whether the power to determine the qualifications of its 
members rests in councils alone, or whether, the select council not 
having passed as a matter of fact upon the qualifications of the 
respondents, but having admitted them to membership, has, because 
of its neglect to pass upon the question of qualificati.on, left it open 

21 
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to the courts to determine the question of forfeiture of the office 
of councilman, because of a lack of capability to hold. 

Dealing with these questions separately and taking them in turn, 
I proceed to the consideration of the exclusive character of the juris­
diction of councils. 

The point has been expressly ruled by Chief Justice Lowrie in 
two cases which are directly pertinent. The first is that of Common­
wealth ex rel. Duffield vs. Loughlin et al., 20th Legal Intelligencer, 
p. 100; the second is that of Commonwealth. ex rel. Field vs. Barger, 
Ibid, P.· 101. 

In the first case it was held that the common council of the city 
of Philadelphia alone has power to judge of the qualification of its 
memhers, and that the Supreme Court would not interfere by man­
damus to restore a member removed by councils from his office 
because of the acceptance by him of another office which was, in 
the judgment of councils, incompatible with the office of council­
man. Chief Justice Lowrie used the following language: 

"The Common Councils removed the relator because dur­
ing his term as Councilman he had accepted an office 
under the United States and because they supposed that 
he had thereby become disqualified to exercise the office 
of Councilman * * -r.- We have no difficulty in defining. 
the function which the Council was exercising when it 
removed the relator. It was judging of the qualifica­
tions of one of its members. The question of holding 
an incompatible office, as well as those of age, residence 
and citizenship, is always a question of qualification and 
is everywhere so spoken of, and this question may be 
raised at any time, and as well after the person elected 
has been sworn into office as before. Very often the 
incompatible office is accepted during the continuance of 
the one in relation to which the qualification arises. 
'l'he case is therefore quite distinct from a case of con­
tested election or of expulsion for misbehavior in office 
or for the commission of some infamous crime * -* -* 
What then is the tribunal that is to decide whether a 
Councilman has become disqualified by the acceptance 
of an incompatible office? The answer to this ques­
tioi;i is found in the Charter Act of 183±, section 35, 
which declares that the respective Councils shall "In 
like manner as each branch of the Leo-islatme J·udo-e 

d d . "' ' "' an eterimne upon the qualifications of their mem-
bers." 

The application for the mandamus was rdused. 
In the case of Commonwealth ex rel. Field Ys. Barger, Chief Jus­

tice Lowrie used these words: 

"T~1is is n _motion for a wi-it of quo waLTanto to try 
the title of Mr. Ba1·ger to a seat in the Common Coun-



No. 21. OPINIONS OF THE ATTORNEY GENERAL. 

cils of Philadelphia. The allegation is that during his 
term. as Councilman, he was elected a m.em.ber of the 
Legislature, and has accepted that office, which is in­
compatible with the other, and that thereby his seat 
as Councilman is vacated. The law applying to the case 
is in the Charter Act of 1854, section 4, which declares 
that 'No member of the State Legislature shall be elegi­
ble as a member of Council.' The law is express that 
one who is a m.em.ber of the Legislature cannot be 
elected to Councils, but it does not say that a Council­
man on becoming a member of the Legislature loses his 
seat in Councils. Whether it .means this or not, we 
do not know, for it is not our duty to decide it. It is a 
question of the qualification of the members of Councils 
and the law comm.its the determination of such ques­
tions to the respective Councils and not at all to us, as 
we have shown in the case of Mr. Duffield. The two 
cases are very different, but the same authority tries 
them.. The motion is overruled." 

315 

These cases are expressly upon the point and have never been 
overruled or departed from. They are determinative of the first 
question and are adverse to the prayer of the petitioner. It is true 
that these were cases of ineligibility in the sense of incapability to 
hold the office because of a cause arising after a legal election to 
council; while those before m.e are cases of original ineligibility or 
lack of capability of being legally chosen. But the decisions draw 
no distinctions between the two phases of eligibility. On the con­
trary, the learned Chief Justice expressly says in the one case: 

"The question of holding an incompatible office, as well as those 
of ag~, residence and citizenship, is always a question of qualifica­
tion, and is everywhere so spoken of, and this question may be raised 
at any time, and as well after the person elected has been sworn 
into office as before,'' while in the other case he says: "The law 
is express that one who is a member of the Legislature cannot be 
elected to councils, but ·it does not say that a councilman on becom­
ing a member of the Legislature loses his seat in councils. 'Vhether 
it means this or not, we do not know, for it is not our duty to de­
cide it.'' 

The statute draws no distinction between the two phases of eligi­
bility, but vests the power of decision upon the qualifications of 
their members, in the broadest sense, in councils alone. I cannot 
read into the statute a distinction which the Legislature has not 
seen fit to make; nor can I conclude that the statute meant to oust 
councils of jurisdiction in the very class of cases which it would 
be, most natural and proper for them to decide-that of original 
qualification. This would be to state a palpable absurdity, by say­
ing that councils could not pass on questioos of original qnalifica-
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tion when their members came to be sworn, or, if sworn, that they 
could not thereafter be ousted by the action of the body, but that 
the whole power of passing upon the qualifications of members was 
to be confined to cases arising subsequent to legal membership. 
The statute does not say so, and I perceive no reason for such a 
strained construction. There is nothing which limits the jurisdic· 
tiou of councils to the one class of cases, and deprives them of their 
jurisdiction in the other; nor is there any clause, sentence or line 
which makes a partition of jurisdiction between councils and the 
courts. In my judgment the jurisdiction of councils is exclusive. 

I take up the second question, which is more serious, whether, 
in view of the fact that the select council of the city of Philadelphia 
has not passed upon the qualifications of the respondents before ad· 
mitting them to membership, nor since, can the courts enforce a 
forfeiture? Or, to state it in the exact language of counsel: "The 
real i~sue then becomes, the select council having ·admitted the re­
spondents to membership, can the courts, nevertheless, enforce a 
forfeiture?" 

Exactly whence the idea of forfeiture is derived, it is difficult to 
determine. The statute does not suggest it, and in the absence of a 
statutory provision it does not follow a~ a necessary consequence 
of law. Forfeiture of what? Why s'elect the office of councilman? 
Why no1 the office of mercantile appraiser, if it be an offit·tJ, or why 
not both? ·what warrant in the law is there for any of these con­
jectures, and bow are they to be settled, if indulged in? I ·am led 
again to quote Chief Justice Lowrie: 

"The law is express that one who is a member of the Legislature 
cannot be elected to councils, but it does not say that a council­
man on becoming a member of the LegislatnrP loses his seat in 
councils. \\rhether it means this or not, " '<:' do not know, for it i;, 

not our duty to decide it." If in place of the words ''member of the 
Legislature" we read the words "mercantile appraisers," and assume 
for the sake of the argument that a mercantile appraiser is a State 
officer, the language of the Chief Justice applies with 0xactness. 
Doubtless the idea of forfeiture was suggested by the case of the 
Commonwealth vs. Allen, 70th P. S. Reports, 465. 

It was urged by counsel that the question had been ruled by the 
Supreme Court in that case, in which Mr. Justil'<:' .\.gnew deelared 
that there was no true analogy between thl' ~ta te Legislature and 
the councils of the city, their essential relations being wholly differ­
ent, and that, as the councils were in no sPnse a Legislature, all 
those decisions which eYince the unwillingness of cotuts to inter­
fere with the membership of the Legislature have no place in the 
argument. 

It is observable that the decisions of Chief Justice Lowl'ie above 
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quoted make no express reference whatever to judicial unwilling­
ness to interfere with the powers of the Legislature, but were ex­
pressive of a distinct refusal to usurp authority in the matter of 
passing upon the qualifications of members of city councils. More­
over, by the t erms of the act of 1854, which constitutes an amend­
ment to the act incorporating the city of Philadelphia, and thereby 
forms a part of the charter, it is expressly declared that city coun­
cils "shall in like manner, as each branch of the Legislature of this 
Commonwealth, judge and determine upon the qualifications ·Of their 
members." 

The case of Commonwealth vs. Allen is clearly distinguishable 
from those before me. In the cases before me, the proviso to sec­
tion four, while declaring "that no member of the State Legislature, 
nor any one holding office or employment from or under the State 
at the time of said election, shall be eligible as a member of said 
councils,'' does not in terms prescribe a forfeiture of the office so 
held, and imposes no penalty; whereas, in the case of Commonwealth 
vs. Allen, the liability to forfeiture arose out of the terms of the act 
of Assembly of March 31, 1860, which declared: 

"It shall not be lawful for any councilman * * * to be at the same 
time treasurer, sc>cretary, or other officer of any corporation, munici­
pality or public institution, or be surety for such officer," and fur­
ther provided that "any person violating these provisions or either 
of them shall forfeit his _membership in such corporation, munici­
pality or institution, and his office or appointment thereunder, and 
shall be held guilty of a misdemeanor, and, on conviction thereof, 
be sentenced to pay a fine not exceeding five hundred dollars." 
Here was distinct ground for judicial interposition. 

The question before the court in the Allen case was not one of 
qualification, but of the right of a court to issue a writ of quo war­
ranto to determine a forfeiture of office, because of an express statu­
tory provision that forfeiture should follow as a consequence of the 
commission of an act prohibited, and expressly made a misdemeanor, 
punishable, upon conviction, by a fine. No such consequences have 
been p1escribed by the act of 1854, as the proviso _contains no sanc­
tion which a court can enforce. A careful examination of the opinion 
of Mr. Justice Agnew satisfies me that the ratio decidendi was the 
presence of a stautory declaration of forfeiture as a penalty for the 
commfasion of an illegal act. There is nothing in the case of Com­
monwealth ex rel. Horr vs. the Common council of Philadelphia, 9th 
District Rieports, p. 257, which militates against this view, and there 
is nothing in the opinion of that most careful judge-the late Michael 
Arnold-which would give a court of equity power to declare a for­
feiture in the absence of a stautory provision. 

I determine the s~cond question in the negative. 
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The books are full of instances of refusal on the part of courts 
to interfere in matters where they have no jurisdiction. In the case 
of Commonwealth ex rel. vs. Leech, 44th Pennsylvania, p. 332, an 
application for a writ of quo warranto was refused by the Chief 
Justice in the matter of a contested election, the mode of trying such 
contested elections having been specially provided for in the city 
charter of 1854. The court declined to take jurisdiction, stating that · 

'"Where the whole duty of judging of any matter is 
committed to others, it would be sheer usurpation of 
office to take the decision out of their hands. Plain 
morality forbids it. The evil complained of can be only 
transient, but it is not so with the decisions of this 
Court; they live after us. They stand recorded as ex­
amples to be followed in the future, and we desire it to 
stand as an example that we judge no man in matters 
wherein we are not authorized to judge him; that we 
assume no authority not given to us by the Constitution 
and laws, even .to effect a purpose that may appear 
greatly beneficial. vVe do good when we exercise a 
vested authority in the correction of wrong, though we 
may sometime perform our duties erroneously; we du 
evil when we usurp authority, even in order to do good. 
If the election law is defective, the Legislature is com­
pentent to amend it; we cannot do it. If we set aside 
the law of the land in order to effect a purpose, we 
become merely arbitrary." 

To the same effect was the decision of the Supreme Court in the 
case of Commonwealth vs. Baxter, 35th Pennsylvania, p. 263; and 
also in Commonwealth vs. Garrigues, 28th Pennsylvania, p. 10. The 
principle un~erlying both of these decisions is that when a statute 
prescribes a mode for inquiring into and determining the regularity 
and legality of a municipal election and the returns made thereof, 
the remedy by the statute must be followed, to the exclusion of the 
common law mode of redress, and that the provisions of the act of 
2d of February, 1854, incorporating the city of Philadelphia, pre­
scribing the manner and form of inquiring into and determining 
elections for municipal office, excluded all other remedies for mat­
ters which might have been investigated in the mode prescribed by 
that act. 

There is nothing in the case of Commonwealth vs. Allen which 
modifies the principle of these decisions, because in the Allen case 
the statute contained the express sanction of a forfeiture; nor is 
~here anything in the case of Commonwealth vs. M-eeser, 44th Pa., 
p. 343. In that case the question was one of rncancy, involving 
the existence of the office itself, and the court decided that its duty 
must be confined to the decision of the question whethe1· there was 
an office or vacancy to be filled. The courts had ao authority to judge 
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whether the election was regularly conducted or not, for that duty 
was assigned by law to the ·councils. 

Following direCtly in the line of these decisions was the case of 
Commonwealth vs. Henszy, 81f Pa. S. Rep., p. 101. Chief Justice 
Read upheld the thirty-fifth section of the consolidation act of Feb­
ruary 2, 1854, and refused to follow the case of Commonwealth vs. 
Allen, declaring that as it was a case of forfeiture, it had no appli­
cation to the case before the court, and held distinctly that quo 
warranto would not lie to remedy an undue election. 

The decisions, therefore, are all in harmony with the •language 
of Chief Justice Lowrie in the Duffield case, when he declared that 
the question of holding an incompatible office, as well as those of 
age, residence and citizenship, is always a question of qualification, 
and everywhere so spoken of. 

In my judgment, based upon the language of Chief Justice Read 
in the Henszy case, the cases before me are equally distinct from one 
of forfeiture. In the still later case of Auchenbach vs. Seibert, 
Chief Justice Gordon declared: "It is very clear that the court of 
quarter sessions acted ultra vires in entering judgment of ouster 
against the respondents in this case. It had no jurisdiction to pro­
nounce upon the qualifications of Daniel Auchenbach as a council­
man. The act of Assembly vests that power not in the court, but 
in that branch of the municipal council to which the member may 
be elected." It is true that this case related to the qualifications 
of a member of councils in the city of Reading, arising under a dif­
ferent statute from that of 1854, but the principle of the decision is 
precisely the same, and is to the effect that where a determination 
of the question of qualification is by statute expressly vested in 
councils, the courts have no jurisdiction to determine the question. 

Having reached this conclusion it is unnecessary to discuss the 
broad question of incompatibility of office, which was well and learn­
edly argued on both sides. I cannot read in~o the statute a declara­
tion of forfeiture which does not there exist, nor can I create by 
construction a consequence which is nut even intimated ~or can 
I invite a court to take jurisdiction of a case which the Supreme 
Court has time and again refused to entertain and has denounced 
as an act looking toward the usurpation of power. 

Upon consideration of the whole case, the prayer of the peti­
tioner for the use of the name of the Commonwealth is refused. 

HAMPTON L. CARSON, 
Attorney General. 
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Office of the Attorney General, 
Harrisburg, Pa. 

In re Petition of French for Writs of Quo vVarranto 
vs. 

Ransley et al. 

Since the last hearing I have been informed that in the Maloney 
case my learned predecessor did not consider the question of juris­
diction, as it "·as neither raised nor argued before him. Therefore, 
I do not find myself in conflict with any deliberate conclusion of 
his. 

A re-argument was had in the present cases because of the import­
ance of the question involved as well as of the desire of counsel to 
add oral argument to the written brioefs "-hich had been submitted, 
to which I "·as willing to accede. I haYe re-examined the conclu­
sions previously reached and the authorities upon "·hich they were 
based. It is unnecessa1·y to restate them. I find nothing in the ad­
ditional cases which were called to my attention to cause a change 
in the ruling which I made after a careful examination of the law. 

In Commonwealth vs. DeGamp (177 Pa. State, 112), as in the Allen 
case (70 P. S. , 465), the decision rested upon an express statutory 
penalty, which is not to be found in the act of February 2, 1854. 
Chief Justice Sterrett, in passing upon precisely the same provision 
imposing a penalty which was considered in the Allen case, concisely 
said: 

"The illegal relation, which, among other things, is 
forbidden by the second clause of the section, began the 
moment he assumed to aet as Councilman and it con­
tinued until he was ousted from the office. Whether 
such relation should han' been declared illegal or not 
was purely a legislative question. It is enough for us 
to know that the Legislature more, than thirty-six years 
ago declared that and similar relations illegal and pun­
ishable by removal from office, indictment, etc." 

As there is no penalty imposed by the aet of Februai-y 2, 1854, I 
eannot read it into the statute. The statute dealt with in Com­
monwealth vs. Allen, and in Commonwealth vs. DeCamp, was the 
act of March 31, 1860, section G6, forming a part of the general 

criminal code as reYised. The ft>a tures of distindion bet\\"Pen these 
cases and the cases now undel" consideration are too palpable, sub­
stantial and manifest to be dis1'egarded. 

In Commonwealth ex rel. Ha wk ins (7() P. S., p. 1), the question 
of jurisdiction was not raised, the case turned wholly upon the 
validity of a special statute, which statute was upheld by the Su­
preme Court. No such feature exists in the present cases. 
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In Commonwealth vs. Pyle (18th P. S., p. 519), there was no ques­
tion of councilmanic holding involved. The case related to a notary 
public holding stock in a bank and there was no statutory gift of a 
special jurisdiction which would exclude the jurisdiction of the 
courts. The text of Dillon on "Municipal Corporations," section 
202, fourth edition, is based on language different in important par­
ticulars from that of our consolidation act. The language of the 
twenty-fifth sedion of our act is in these words: 

"The select and common councils respectively shall 
in like manner as each branch of the Legislature of this 
Commonwealth, judge and determine · upon the qualifi­
cations of their members." 

These words constitute a grant of power and the word "determine" 
expresses the idea of :finality of action. The only prescription of a 
method of procedure is limited to the case_ of a contested election, 
and the limitation does not affect the general grant of power. The 
text of Dillon is inapplicable to the Pennsylvania authorities which 
I have reviewed in my main opinion, and which it is ·unnecessary to 
repeat. I observe, however, that Dillon, without noticing that there 
was a special statute to explain the Allen case, remarks that that 
c'.'1se was against the judgment of the profession. He thus confirms 
my view on the main question. 

I find no basis in the consolidation act for a distinction between 
qualification and disqualification, the latter being but a negative 
way of stating the former. 'rhe qualifications and disqualifications 
in the act of February 2, 1854, appear, as to the former, in the body 
of the fourth section, and as to the latter in a proviso to the same 
section, which must be read as a part of the section. The disquali­
fications stated in the nineteenth section of article first of the Con­
stitution of 1838 relate to the great State offices or thosi; created by 
act of Assembly, and not to municipal positions. 

In ascertaining the Legislative meaning, as expressed in the act 
of February 2, 1854, as to the disqualifications of members of coun­
cils, as stated in the proviso of the fourth section, it is important 
to observe that the nineteenth section of the Constitution relates 
entirely to offices created during the term of any civil officer. The 
language is as follows: 

"No Senator or Representative shall during the time 
_for which he shall have been elected, be appointed to 
any civil office under this Commonwealth which shall 
have been created or the emoluments of which shall have 
been increased during such time." 

This presents a case totally different in its facts from those now 
under consideration. I find that our Supreme Court, through Chief 
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Justice Lowry, has decided that the holding of an incompatible 
office is a question of qualification, and that councils are the sole 
judges of the qualifications of their members. The cases confirma­
tory of this are discussed at large in my main ·opinion. 

This position is not shaken by the Allen case or the DeCamp 
case, where jurisdiction was taken by the courts because of a special 
statutory penalty imposed by the criminal code of the State, which 
is entirely lacking in the present cases. 

I do not decide that mercantile appraisers are State officers, nor 
do I decide that there are dual office holdings in the present in­
stances; nor do I decide that there are not dual office holdings. 
None of these questions are before me. Nor am I determining 
whether or not there are other remedies. I am deciding simply the 
question of jurisdiction in an application to me for a suggestion that 
a writ of quo warranto be asked for, and I find that jurisdiction ta be 
lacking. It would be easy to cast the entire burden upon the court 
by granting the prayer of the petition without discussion. Such an 
act, however, would involve a loss of self respect by avoiding a re­
sponsiLility which is clearly mine. 

An application to the Attorney General for the use of the name 
of the Commonwealth is in the nature of a hearing for a rule to show 
cause. The granting of it is not a matter of right. It must be con­
trolled by the discretion and judgment of that officer. He should 
not abdicate his office and surrender its powers to all those who 
would like to wield them. That would be to place in the hands of 
the petitioners in all cases the administration of the Attorney Gen­
eral's Department. That cannot be permitted. It must be the offi­
cial judgment and the discretion of the Attorney General which 
governs his acts, after having patiently heard the parties and their 
counsel. 

If there be defects in the law, I am powerless to remedy them. 
The change must be made by the Legislature. In my judgment it is 
idle to ask the courts to say over again what they have already said 
many times. Moreover, to ask the courts to set aside an alleged 
improper exercise of power by usurping a power in order to reach 
alleged offenders, would be to ask them to commit the very kind of 
act which they are called on to punish. T am unwilling to ask them 
to do any such thing. 

The prayer of the petition is refused. 
HAMPTON L. CARSON, 

Attorney General. 
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IN RE THE QUEMAHONING VALLEY COAL GOMPANY-CHARTERS­
TITLES-NAME OF LOCAL DISTRICT-EXCLUSIVE APPROPRIATION­
INTERFERENCE WITH PRIOR CORPORATION. 

For the purposes of a corporate title, the name of a district in a locality is 
incapable of exclusive appropriation when the article to which it is applied is 
a product of the place named. 

The name "The Quemahoning Valley Mining Company" does not conflict with · 
the name "The Quemahoning Coal Company," and a charter was allowed to a 
new corporation under the former title. 

The title "The Quemahoning Va'Iley Coal Company" not allowed. 
In considering the allowance of the charter · title of a new corporation, inter­

ference with t.he business of an older existing corporation, having the same or 
a similar title, should be considered. 

Similarity of corporation names, 12 District Reps. 373 , and In re Pennsylvania 
Correspondence School, 13 District Reps. 445, distinguished. 

Office of the Attorney General, 
Harrisburg, Pa., December 3, 19(}3. 

In re application for a charter by the Quemahoning Valley Coal 
Company. 

This is an application for a charter under the title of "The Que-. 
mahoning Valley Coal Company." It is protested aga'inst by the 
Quemahoning Coal Company, an existiirn corporation,' on the· ground 
of similarity of name. After unsuccessful efforts to find a name 
agreeable to both applicant and protestant, the matter was referred 
to me and was argued by counsel. It had been heard previously by 
the State Department, and, while it was suggested that the applica­
tion would be granted if the name "Quemahoning Valley Mining 
Company" were adopted, yet later it was determined to approve of 
no title in which the word "Quemahoning" appeared. This was be­
cause of a supposed modification of my opinion in West End com­
panies, 27 County Court Reports, 641, by my ruling, tiot yet reported, 
that the names "Pennsylvania Correspon!lence Institute" and "Penn­
sylvania Correspondence School" conflicted. I . intended no such 
modification and I perceive none. I adhere to the views expressed 
in West End companies. I ruled there that the words "West End" 
were no more capable of individual and exclusive appropriation 
than the words "Pittsburg" or "Philadelphia," and that, as the re­
maining words of the proposed titles related to corporations as dis 
tinct in legal character as banks, savings funds and trust companies, 
no confusion could arise between the titles "West End Savings and 
Trust Company," "The West End Trust Company of Pittsburg," and 
"The West End Savings bank." The conipanies were distinguished 
from each other, however, by their' distinctive legal characteristics, 
and in one of them the words "·of Pittsburg" were introduced as a 
part of the corporate title. 

In the Correspondence case I was not of opinion that it was the 
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word "Pennsylvania" which caused the conflict. Of course the word 
"Pennsylvania" would be incapable of exclusive appropriation, but, 
considering the titles as a whole, I was of opinion that "Pennsyl­
vania Correspondence School'' and "Pennsylvania Correspondence 
Institute" were too similar, particularly as the method of conduct­
ing the business by both was by correspondence, and both were to 
operate from the same territory. The vital word was "Correspond­
ence." This was intensified by the fact that "Pennsylvania Corres­
pondence" appeared in both as a similar collocation of words, and 
the distinction between "School" and "Institute," where both were 
educational establishments and not corporations dealing in articles 
of commerce, was deemed too slight to differentiate them. 

In the case now before me the word "Quemahoning" is the name of 
a district, of a locality, and is incapable of exclusive appropriation. 
Moreover, both the applicant and protestant are trading corpora­
tions, dealing in the same article of commerce, the product of the 
same district. As to these a distinct principle applies, the principle 
stated by the Supreme Court in Langhman's Appeal, 128 P. S., 1, 
where it was said of an effort to appropriate exclusively the word 
"Sonman :" 

"vYe do not say that a geographical name may not, in 
some cases or under some circumstances, be applied as 
a trade name; but we do say, that when the article to 
which it is applied is a product of the place named, the 
term cannot be used as a trade name by one to the ex­
clusion of others, owners of like products of the same 
place * * * But 'Sonman' is not the name of a private 
estate in this sense; it is the name of a large boundary 
of land containing a number of separate private estates, 
owned by a number of different persons, all of whom 
are engaged in the same business of mining and ship­
}Jing coal; and we bold that no one of these can assume 
and adopt, as a trade name, the name by \Vbich the place 
is genetally known in the geography of the country, to 
the exclusion of othf•ri,;." 

This case rules the use of the word "Quemahoning," and leaves 
it open to the applicant. Both applicant and protestant, howeYl'I', 
are coal companies, and the question remains whether the intro­
duction of the word "Valley" is sufficient to distinguish between 
them. 'l'he words "Quemahoning Valley" an· descriptive of the lo­
cality and do not protect the applicant against subsequent appro­
priation. Besides this, the protestant is entitled to consideration 
in the question of interference, within the spirit and letter of the 
opinion of Mr. Justice Mitchell in the recent case of American Clay 
Manufacturing Company v. American Clay Manufacturing Company, 
198 P. S., 196, where, in speaking of the corporation act, he says: 
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"Part of the intent of the act has always been under­
stood to be to prevent confusion of titles and to protect 
the first taker of the name which has assumed the re­
sponsibilities and paid for the privileges of incorpora­
tion. Accordingly it has been the practice both of the 
executive department and the courts to consider the 
question of interference with previous corporations hav­
ing the same or similar names: First Presbyterian 
Church of Harrisburg, 2 Grant, 240; in re Dimes Sav­
ings Bank, 26 vV. N. C., 77; in re Citizens' Trust, etc. Co., 
27 W. N. C., 437; in re Carlin Mfg. Co., 29 W. N. C., 158; 
in re York vVall Paper Co., 35 W. N. C., 574; in re Col­
umbia Security Otder, 27 ,V. N. C., 36; in re Waverly 
Red Cross, etc., 30 W. N. C., 257." 
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I am of opinion that the application should be approved if the 
title adopted by the applicant shall be made to read "The Quemahon­
ing Valley Mining Company." 

HAMPTON L. CARSON, 
Attorney General. 

PITTSBURG, SHAWMUT AND NORTHERN RAILROAD COMPANY 
ETAL. 

Affidavit of .two citizens h eld not sufficient to warrant a proceeding under the 
act of May 7, 1887 (P. L. 94). Duty of Attorney General discussed. 

Office of the Attorney General, 
February 18, 1904. 

In the matter of the information of Lee P. Snyder and Patrick W. 
Cashman 

vs. 
The Pittsburg, Shawmut and Northern Railroad Company, the In­

terior Construction and Improvement Company et al. 

This is an application under section 4 of the act of May 7, 1887 (P . 
L. 94), upon complaint of tw.o "reputable citizens resident in the 
region" traversed by the line of the railroad of the Pittsbur.g, Shaw­
mut and Northern Railroad Company, for the institution of pro­
ceedings at law or in equity in the name of the Commonwealth to en­
force the provisions of thoe act of 1887, and particularly that provi­
sion of section 3, which declares that "any stocks or bonds or cer­
tificates of indebtedness hereafter issued in violation of the terms 
of the act, shall be void," and also to restrain and prevent the com­
pany from continuing to issue, as it intends to d·o, both stocks and 
bonds without full and fair consideration, and in evasion of the 
terms and intendment of the act. 

The application is of so serious a nature and involves consequences 
of such magnitude that it must be scrutinized with the utmost care. 
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I cannot bring myself to the belief that the vast powers of the Com­
monwealth are to be set in motion upon the mere requisition of two 
citizens however reputable, even though resident in the region 
traversed by the railroad. Reputation and residence, it is true, are 
the qualifications prescribed by the act, but conceding these, they 
are not enough, in my judgment, to induce me, as Attorney General, 
to set in motion an inquiry of such momentous consequences. I 
cannot believe that mere formal affidavits are sufficient for the pur­
pose. My predecessors have viewed such applications with concern, 
and have invariably acted with caution. Their action and policy 
are sufficiently illustrated by the cases of Funk vs. Cambria Iron 
Company, 5th District Reports, 143; Cheetam et al.. vs. McCormick, 
Appellant, 178 P. S., 187; and Report of Attorney General Hensel for 
1895, page 18. 

Besides this, the attitude of the courts towards such an applica­
tion, where there has been delay amounting to laches, and where the 
rights of third persons are involved, is illustrated by the case of 
Commonwealth ex rel., Appel'ant vs. Reading Traction Company, 
204 P. S., 151. 

I am persuaded that the Attorney General is 'not to play the 
part of a mere automaton. He must be satisfied in the first place 
that the complainants have real information on the subject; that 
they have not been misled; that they are not acting from malicious 
motives; and, in the second place, that a proceeding under the act 
would be wise; that it is reasonably free from the danger of defeat; 
and that there is but little chance of the fastening of a bill of costs 
unnecessarily upon the Commonwealth. In short, proofs and not 
mere allegations are required to make it a pr1·ma /ada case. 

After hearing counsel and a careful consideration of the volumi­
nous papers submitted by them, as well as of the records of the Com­
monwealth bearing upon the question, I now proceed to state my 
conclusion. 

I am of opinion that the application must be refused. There are 
several material considerations which govern it: 

1. The affidavits of the complainants-who are not stockholders, 
bondholders or general creditors of the respondent~do not disclose 
personal knowledge of the matters contained therein, and fail to 
satisfy me of the competency of the witnesses. Theil' positions, 
even when in the employ of one of the underlying companies, were 
not such as to enable them to speak of the affairs of the companies 
from personal knowledge, and they lrnve not now, and at no time 

.have had, such relations to the ehief and real respondent, as would 
qualify them to speak. 

2. Their former and present relations to Burr M. Cartright, a 
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former official of one of the underlying companies, shed light upon 
.the source of their information and cast doubt upon its accuracy. 

3. The value of the affidavit of Mr. Cartright dated September 10, 
1903, presented to me and made a substantial part of the proofs 
offered, is largely, if not entirely, destroyed by its conflict in most 
material points with the affidavit made by the same gentleman as 
president of the Buffalo, St. Mary's and Southwestern Railroad Com­
pany, on the 15th of July, 1899, and filed in the office of the Secre­
tary of the Commonwealth on the 1st of August, 1899. 

4. The reports of capital stock and indebtedness of the various 
consolidated roads and companies, made for the purpose of adjust­
ing taxes with the Commonwealth in the years 1894-1895-1896-1897-
1898-1899-1900 and 1901, .relate chiefly to valuations. made as the 
basis of taxation of the companies concerned, and are not binding 
upon the Pittsburg, Shawmut and Northern Railroad Company. 

5. They relate to transactions covering a period of nearly ten 
years inextricably interwoven, which have never hitherto been chal­
lenged. 

6. Consolidation and merger was made under the act of the 13th 
of May, 1889 (P. L. 205) and the procedure prescribed by that act ap­
pears to have been followed. It is doubtful whether the act of 
1887 applies to such railway consolidations and mergers. 

7. It appears by the records of the Office of the Secretary of ·the 
Commonwealth that statements were filed by the Pittsburg, Shaw­
mut and Northern Railroad Company under the act of May 7, 1887, 
on the 2d of March, 1900, the 1st of August, 1902, the 22d of January, 
1903, and 31st of July, 1903; and that statements were also filed 
under said act in the case of St. Mary's and Southwestern Railroad 
Company on the 26th of September, 1894, by the Buffalo and St. 
Mary's and Southwestern Railroad Company on the 13th of July, 
1899, by the !Mill Creek Railroad Company on the 1st of August, 1899, 
by the Smethport and Olean Railroad Company on the 13th of July, 
l,899, by the Emporium .and Mt. Jewett Railroad Company, on t.he 
26th of May, 1897, and by the Mt. Jewett and Smethpo1;t Railroad 
Company on the 26tp of May, 1897. 

8. The application embraces a variety of ;matters, such as alleged 
ultra :vires acts; the non payment of taxes; the . pr even ti on of the 
building of other roads; the non payment of bonus; the attempt to 

.maintain a monoply of the coal mining business, all of which would 

.appear to be the appropriate subjects of other forms of proceedings 
than those contemplated by the act of 1887 . 

. 9. Because it is not clear what securities are sought to be as· 
sailed in this proceeding or what proper limits are to be placed upon 
the inquiry. 

10. It is not made clear that rights of third parties may not be 
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involved and the case would seem to be covered by the action of the 
Supreme Court in Commonwealth ex rel., Appellant vs. Reading 
Traction Company, 204 P. S., page 151. 

For the foregoing reasons the application is dismissed. 
HAMPTON L. CARSON, 

Attorney General. 

INSURANCE COMPANIES RATES-FIHE INSURANCE-DISCRIMINAT­
ING RATES IN DIFFERENT GEOGRAPHICAL SECTIONS. 

A discrimination in insurance rates for different geographical sections of the 
State, established by the Underwriters' Association, is not contrary to law. The 
Legislature could not compel the adoption of a level rate or compel a company 
to abandon the terms on which it is willing to underwrite risks in certain sec­
tions. The danger of any such attempt would be that it might leave that part 
of the State without insurance. 

Office of the Attorney General, 
Harrisburg, Pa., March 12, 1903. 

Hon. L. 0. McLane, House of Representatives: 

Sir: I herewith return the rate slip issued by the underwriters' 
Association of the Middle Department. The question which you 
raise is purely a business question and not a legal one. I am of 
opinion that, however open the discrimination may be to criticism on 
the ground of a gPographical distinction, yet it is one which is not 
forbidden by law, but being dictated by business considerations re­
quires judicious treatment and eannot be interfered with by legal 
action. No one can be compelled to enter into a contract with an­
other against his own consent or on terms which he is unwilling to 
adopt. The discrimination by railroad companies, which is gov­
erned by constitutional as well as statutory provisions, is based on 
the grounds of public policy concerning common earriers, and, 
equally with considerations of public policy against color discrimina­
tion, as found in the recent amendments to the Constitution of the 
United States, belongs to a differ<:'nt domain of jurisprudence from 
the field occupied by business corporations such as insurance com­
pani·es in the transaction of their business within the limits ef their 
charters. 

I therefore do not think that yon could by legislation compel the 
adoption of a level rate other than that adopted by the companies, 
or that you could compel the company to abandon the terms upon 
which it is willing to underm·ite risks in rertain sections of the 
State. The danger 'vould be great that such a course would leave 
that part of the State without insurance, and thus expose farm 
properties in the counties in which you are interested to the still 
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greater hardship of being entirely without insurance, rather than 
its present hardship of being compelled to insure at rates higher 
than those prevailing elsewhere. 

Very respectfully yours, 
HAMPTON L. CARSON, 

Attorney General. 

SEAL OF JUSTICE OF THE PEACE. 

A seal containing the arms of the State in the center, with the justice 's name, 
followed by the words "justice ·of the peace," and then followed by the wordi;; 
"Osceola, 'l'ioga county, Pa.," all in the margin or outer circle of the seal, 
would be proper. 

Mr. C. R. Taylor, Osceola, Pa.: 

Office of the Attorney General, 
Harrisburg, Pa., June 2, 1903. 

Sir: I return fo you the papers which you enclosed me in your 
lt='tter of May 31. It is quite clear that your seal is not in com­
pliance with the t erms of the act of 23d of April, 1903. A seal con­
taining the arms of the State in the center, with your . name, fol­
_lowed by the words "Justice of the Peace," and still further fol­
lowed by the words "Osceola, 'l'ioga County, Pa.," all in the margin 
or outer edge of the seal, would be proper. I enclose you the im­
pression of a notary 's seal which in my judgment is in proper form. 

JUSTICE OF THE PEACE. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 

A seal of a justice of the peace must be similar to that of a notary public, 
save that around the outer edge shall be the name of the justice, his county, 
and the words "justice of the peace." 

Office of the .Utorney General, 
Harrisburg, Pa., May 13, 1903. 

J. D. O'Neil, Recorder of Allegheny County, Pittsburg, Pa. : 

Sir: Your letter of recent date to the Attorney General ask­
ing for information relative to the act ·of 23d of April, 1903, re­
quiring justices of the peace to provide themselves with seals which 
shall be used on all a.ffidavits, transcripts and all other o·fficial 

papers, received. 
Section two of the act reads as follows_: 

"Said seal shall be similar to the one used by notaries 
public except that around the outer edge shall be the 
22 
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name of the justice, his county, and the words 'Justice 
of the Peace.' " 

This requirement of law should be carried out, and it seems to 
me is a complete answer to your question. 

Very truly yours, 
FREDERIC W. FLEITZ, 
Deputy Attorney General. 

FINES COLLECTED BY A JUSTICE OF THE PEACE. 

The State will proceed by the Fish Commissioner to collect the half of a fine 
Imposed by a justice of the peace for the violation of the fish laws, but retained 
by him. In the half of the fine going to the informer, the State has no interest. 

A justice of the peace who retai·ns fines should be proceeded against for em­
bezzlement or malfeasance in office. 

Office of the Attorney General, 
Harrisburg, Pa., December 28, 1904. 

Messrs. Nelson & Maynard, Counselors-at-Law, Coudersport, Pa.: 

Gentlemen: Your letter of the 24th inst., to this Department, has 
been received. 

It appears that some time in the months of June, July or August 
of the present year there were several parties-among others one 
by the name of Gleason-arrested for dynamiting fish in the Genesee 
river, taken before Victor M. Allen, a justice of the peace in Genesee 
township, convicted and fined in the sum of $200. Of this amount 
$100 belonged to the State and should have been paid over by the 
justice of the peace to the county treasurer. The other $100 be­
longed to the informer and the State has no interest or concern in 
the controversy as to whether the informer was the constable who 
made the arrest or Mr. Barlow. Of course, as an abstract proposi­
tion of law, the person giving the information is the common in­
.former and is entitled to the money. 

We note your desire that we take this matter upon and recover 
the $200, to the end that your client, Mr. Barlow, may receive his 
just dues. 

I have called the attention of the State Commissioner of Fisheries 
to the contents of your letter and he will at once proceed to collect 
the $100 due the State Treasurer from the justice of the peace. The 
question of the ownership of the other $100 will have to be threshed 
out up there. 

I also note the other charges you bring against the same justice 
of the peace, alleging that he has retained other fines which properly 
belong to the Society for the Preyention of Crnelty to Animals. 
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If you are sure of your facts, you ought to be able to sustain a charge 
of embezzlement or malfeasance in office against the justice in the 
criminal courts. 

I thank you for the information contained in your letter and will 
use my best endeavors to see that the money due the State is 
promptly paid over. 

JUSTICE OF THE PEACE. 

Very truly yours, 
FREDERIC W. FLEITZ, 

Deputy Attorney General. 

The office of assistant distric t attorney and justice of the peace are incom­
patible. 

Harrisburg, Pa., December 29, 1904. 

Harry S. Schaeffer, Esq., 40 North Sixth Street, Reading, Pa.: 

My Dear Mr. Schaeffer: I have considered your letter stating that 
you are at present serving as a justice of the peace in one of the 
boroughs of Berks county, and that you expect next year to be ap­
pointed to the office of assistant district attorney of Berks county. 
You ask whether I believe the two offic.es are not incompatible and 
whether the fact that you will be appointed and not elected to the 
office of assistant district attorney will affect my conclusion. 

I reply that the act of May 15, 1874 (P. L. 186), declares certain 
offices to be incompatible. It does not in express terms enumerate 
the offices "justice Of the peace" and "district attorney." The 
fourth section of the act declares the offices of "justice of the peace" 
and "prothonotary or clerk of any court" are incompatible, and the 
sixth section declares that "no district attorney shall be eligible to 
a seat in the Legislature or to any other office under the laws and 
Constitution of the Stae during his continuance in office." 

To my mind it is a safe and sound conclusion that if the act of 1874 
declares that the district attorney shall not be eligib.le to any other 
office under the laws and Constitution of the State, and that a jus­
tice of the peace shall not be eligible to the office of prothonotary 
or clerk of any court, it would be a manifest impropriety in the as­
sistant district attorney, who takes the oath of office and acts as 
deputy for his chief, to hold two incompatible offices for which the 
district attorney would undoubtedly be ineligible. 

One of the duties of a justice of the peace is to take informations 
for violations of the criminal laws of the State, and upon his re­
turn of said informations to the clerk of the criminal courts is based 
the indietment which the district attorney or his assistant ·prepares 
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for trial in court. EYen though the assistant district attorney did 
not as a matter -of fact receive any criminal information as justice 
of the peace, yet he would ceI"tainly violate the spirit of the law 
and offend against good taste and sound reason by attempting to 
exercise at one and the same time two offices, which, if not actually 
incompatible, are so from a practical standpoint. 

In my judgment the fact that the assistant district attorney in 
Berks county is not an elective but an appointive office does not alter 
the situation. Furthermore the fact that the assistant district at­
torney must take an oath of office and act for the district attorney in 
the preparation and trial of criminal cases, and is qualified to appear 
for him and represent hiin in all criminal proceedings, constitutes 
a serious objection because the position so held by the assistant dis· 
trict attorney is undoubtedly an office in the legal sense. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 

STATE HOSPITAL FOR THE INSANE AT DANVILLE, PA. 

Where poor districts n eglect to pay for patients in the State Hospital for the 
Insane, it is unnecessary to r eturn the pat~nts to the distric ts , but suits should 
be brought against the d elinquent counties for the a mounts unpaid, under the 

a c t of May 8, 1889 (P. L . 127). 

Office of the Attorney General, 
Harrisburg, Pa.1 December 31, 1903. 

Dr. B. H. Detweiler, vVilliamsport, Pa.: 

Sir: I am in receipt of your letter of the 25th inst., enclosing one 
from H. M. Hinkley, Esq., of Danville, showing that the Conyngham 
and Centralia poor districts of the county of Columbia, and ·Mount 
Carmel township, of the county of Northumberland, are delinquent 
in the payment of maintenance for the indigent insane, received by 
the State Hospital for the Insane at Danville, Pa. 

You ask whether the asylum should return the patients whose 
maintenance now remains unpaid by the poor districts, to the county 
from which they came, or whether suits should be brought to collect 
the amounts due. 

I do not deem it necessary at the present writing to determine 
whether or not you ean legally return these patients. In my judg­
ment it is unn ecessary to resort to so harsh a measme, particularly 
as it would in volYe great suffering to the helpless and unfortunate 
beings who are now the subject of your ca1·r>, and I advise that you 
continue to protect them and to instruct yom counsel forthwith to 
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~ring suits against the delinquent counties for the amounts unpaid, 
under the act of May 8, 1889 (P. L. 127). 

I herewith return the statements enclosed which may be of ser­
vice to you. 

HARRISBURG HOSPITAL. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 

The Harrisburg Hospital may issue a certificate bf proficiency to its graduated 
nurses, but may not under its charter issue a diploma, because no degree may 
be conferred. 

Office of the Attorney General, 
Harrisburg, Pa., December 1, 1904. 

Mr. Henry B. McCormick, President Board of Managers of tbe Har­
risburg Hospital, Harrisburg, Pa.: 

Sir: I herewith reply fo yours of the 30th ult., in the matter of 
the Harrisburg Hospital, in which you call my attention to the 
fact that the object of this corporation is "to establish, maintain 
and manage a hospital and dispensary in the city of Harrisburg 
for the reception, cure and medical or surgic~l treatment of the 
sick and injured, and it shall have the power to purchase land, erect 
or build or rent buildings, and perform such other acts as may be 
necessary to this object." 

You further state ·that in the performance of its duty it is re­
quired to use trained nurses, and it desires to train persons in 
nursing, so that they may be competent to act as trained nurses, 
not only within its walls, but elsewhere. You state that it has 
been found impossible to have capable women submit themselves to 
a course of instruction to qualify _them for the occupation of trained 
nurses, unless they receive, at the completion of the prescribed 
course, diplomas attesting their qualifications for that duty. 

You also state that, inasmuch as the institution is partly sup­
ported by State aid, and in view of the relation that it thus sus­
tains fo the Commonwealth, you trust that I will feel myself at 
liberty to advise the institution whether it bas the right to give such 
training and instruction to those desiring to become trained nurses 
as will qualify them for their work as such, and to give them di­
plomas when they have completed the necessary course of instruction 
for that purpose. 

I reply that I do not find in the statement of the object or pur­
pose of the corporation any features of an educational institution. 
'rbe object is specifically stated as the establishment, maintenance 
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and management of a hospital and dispensary for the reception, cure 
and medical or surgical treatment of the sick and injured. In this 
the feature of the education or training of nurses does not appear. 
I can well understand that, incidental to the management of the 
hospital, the1·e must necessarily be a course of training, more or 
less systematic, of the nurses who constitute a part of the hospital 
staff, and I can also well understand that it would be agreeable to 
the managers, as well as to the nurses untrained, but in the course 
of training, to r€ceive, at the time they attain a satisfactory de­
gree of proficiency, some certificate over the signatures of the man­
agers, attested by the seal of the corporation, vouching for their 
efficiency. Such a certificate, couched in appropriate language, 
and properly engrossed, would not appear to be legally objection­
able, but I am clearly of opinion that no diploma could be awarded 
because no degree can be conf.erred. 

The word "Diploma" has a technical meaning, and it has been 
considered in a number of cases arising in the courts. In the case 
of State v. Gr€gory, 83 Missouri, 123, a diploma is said to be a docu­
ment bearing the record of a degree conferred by a literary society 
or educational institution; in short, a statement ill writing, under 
the seal of the institution, setting forth that the student therein 
named has attained a certain rank, grade or degree in the studies 
he has pursued. In Halliday v. Butt, 40 Ala., 178, a diploma is de­
fined as an instrument, usually under seal, conferring some privilege, 
honor or authority; almost wholly restricted to certificates or de­
grees conferred by universities and colleges. This definition is 
found substantially in Worcest€r's Dictionary. In the case of Brooks 
v. State, 88 Ala. 122 the words "license, diploma or certificate o.f 
qualification" in a statute making it criminal to practice medicine 
without having first obtained a license or diploma or certificate of 
qualification, were carefully considered, and in the case of Nelson 
v. State, 97 Ala., 79, it was held that the words "license or certifi­
cate of qualification" did not refer to and mean the same thing as 
a "diploma." 

In the Century Dictionary the following description appears: 
"Diploma: In modern use, a letter or writing, usually under seal, 
and signed by competent authority, conferring some honor, privilege 
or power, as that given by a college in evidence of a degree, or au­
thorizing a physician to practice his profession, and the like." 

In the ninth volume of Sir G. C. Lewis' "}""uthority in Matters 
of Opinion," page 17, it is said: "The granting of diplomas by uni­
versities or other learned bodies proceeds on the supposition that 
the public requires some assistance to th.eir judgment in the choice 
of professional services, an<l that such official scrutiny into the quali -
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ti.cations of practitioners is a useful security against imposture or 
incompetency of · mere pretenders to skill." • 

It is evident from the foregoing authori:ties that the word "Di­
ploma" has acquired a technical meaning of graver import and higher 
dignity than a mere certificate of efficiency, and that the word has 
been associated in popular, as well as legal, use with a university 
or educational institution whose primary purpose is to educate by 
a systematic course of study and instruction, and that the word 
"diploma" could not properly or accurately be used to rep.resent a 
certificate issued solely in connection with an institution whose 
primary purpose was the care, cure and treatment of the sick and 
injured and not the training of nurses. The power to confer de­
grees and to issue diplomas belongs to those educational institu­
tions empowered by their charters to grant them, or authorized by 
statutes to .grant them. Colleges for the education and training of 
nurses exist; notably the V\-'omen's College situate in Philadelphia, 
where the nurses are lectured to by a corps of professors, where 
clinical lectures and clinical experience are also embraced in the 
course, where examinations are held, and where, after a successful 
examination, a degree is conferred and a , diploma awarded. In 
such a case as this the main, if not the sole, purpose is the educa­
tion of nurses and not the incidental training of nurses bec,ause 
they happen to be at the bedside of the sick 

In conclusion, my judgment is that diplomas cannot be granted; 
that a certificate of proficiency or efficiency could be properly de­
livered to a nurse if the managers of the hospital feel that her 
qualifications and character entitle her to receive it. I discover 
nothing in the charter nor in tbe law which would allow you to go 
beyond this. 

Very truly yours, 
I 

HAMPTON L. CARSON, 
Attorney General. 

STATE HOSPITAL FOR THE INSANE AT DANVILLE, PA. 

The president of the State Hospital for the Insane at Danville, Pa., is ·re­
ferred to Dr. Detweiler of the Board of the Hospital for a copy of an opinion 
rendered by the Attorney General, and is advised that the a ction must -be 
brought by the hospital' s solicitor and not by the Commonwealth. 

Office of the Attorney General, 
Harrisburg, Pa., July 20, 1904. 

Howarrl Lyon, Esq., President State:> Hospital for the Insane, Dan­
ville, Pa.: 

Sir: The question which you addressed to me is substantially 
the same as one addressed by Dodor Detweiler, of Williams 
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port. If you call upon Dr. Detweiler, who, I am informed, is a 
member of your board, he will no doubt furnish you with a copy 
of the opinion which I rendered under date of December 31, 1903, 
and "ivhieh appears to answer substantially the same question you 
propound. 

Reference might also be made to the case of Commonwealth for 
the use of State Hospital for the Insane v. County of Philadelphia, 
193 P. S., 236. You will perceive that the matter turns upon the 
fact that the Commonwealth has no direct interest and that the 
action must be brought in the name of the institution by its proper 
officers. It, therefore, is a question for the solicitor of your board. 
It is clear that the Commonwealth can take no action in the mat­
ter. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 

PENNSYLVANIA STATE LUNATIC HOSPITAL-POOR LAWS-STATE 
LUNATIC HOSPITAL-COURT COMMITMENTS. 

The board of trustees of the Pennsylvania State Lunatic Hospital may not re­
fuse to receive commitments of insane persons by the several courts on the 
ground that there are no vacancies; such commitments take precedence , and 
places must be provided by the trustees for persons so committed . 

Office of the Attorney General, 
Harrisburg, Pa., May 20, 1903. 

Donald C. Haldeman, Esq., Harrisburg, Pa.: 

Sie: I have giYen consideration to the question which ~you pro­
poundl'd regarding the right of the boal'd of trustees of the Penn­
sylvania State Lunatit Hospital to refuse comwitnwnts of insane 
persons by the several courts of the Commonwealth until snch times 
as there may occur vacancies, when said hospital is filled to its given 
or utmost capacity, and, in connection therewith, I have examined 
the brief which you filed with me. 

The acts of Assembly of April 14, 1845 \P. L. 440); of Apl'il 11, 
1848 (P. L. 535), and of A.pril 27, 1874 (P. L. 113), read in conjunc­
tion with tb.e provisions of the act of April H, 1845, and of April 
8, lSGl (P. L. 248), undoubtedly confer upon the trustees a right 
to fix the number of patients whom they rnay safely treat, and invest 
the trustees with a general rl iscretion in the matter. Such discre­
tion, howev<>r, must be cxcrcist>d with rPgard to the fad that the 
courts ha,·e a right to commit, either at the tt>nninntion of niminal 
proceedings, wherein the defendant :,;hall have been adJ'ndaed insane 

0 ' 
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or after proceedings de lunatico inqitirendo. State hospitals must 
be regarded as institutions of the State and be considered not only 
as places for the treatment of the indigent insane but also as 
places to which the criminal insane, or those with homicidal tenden · 
cies, may be committed by the courts for safe keeping. 

The case of Comwonwealth v. Bennett, 15 Weekly Notes of Cases, 
515, reported also in 18 Philadelphia, page 432, expressly rules that 
as to persons confined under an order of court, the discretion of 
the hospital authorities must be exercised at all times in subordina­
tion to the terms of the order. As Judge Mitchell, now the senior 
associate judge of the Supreme Court, there points out, the order 
of court has all the attributes of a judicial sentence. It is an order 
providing for the custody of the prisoner, based, under the authority 
of the statute, upon a verdict on an indictme1it for felony. It there­
fore carries with it, by its own inherent force, the obligation of obedi­
ence from those to whom it is directed, and a violation of its terms 
would not only be subject to the summary jurisdiction of the court 
for contempt, but, if wilful, would be within the penalty of the 
criminal law against jailors and other officers permitting an escape. 

In view of this decision, which is express and positive in terms, 
I cannot safely advise you that the trustees can take a position wbich 
would bring them in conflict with an order of the court. The only 
way in which to harmonize the provisions of the law with judicial 
decisions is to bold that a commitment by the court shall take prece­
dence, and that a place must be provided by the trustees for per­
sons so committed. The trustees, therefore, in order to escape the 
possibility of a conflict with the court, and the further possibility of 
liability as jailors by reason of an escape, should, from such data 
as arc within their knowledge, form some sort of judgment as to 
the amount of space probably required by insane prisoners com­
mitted or likely to be committed under an order of court, and keep 
these places vacant so as to meet the demands of the courts having 
a right to commit such prisoners to their care. In other words, the 
trustees of the Pennsylvania Lunatic Hospital should so control the 
matter of space and accommodation as to make it always possible 
to comply with the probable demands upon them for the accommo­
dation of prisoners committed by th<:> courts. It is easier and safer 
to refuse to take a few applicants not judicially eommitt<:>d than to 
come in conflict with the orders of the court. 

Very truly yours, 
HAMPTDN L. CARSON, 

Attorney General. 
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STATE HOSPITAL FOR THE INSANE, SOUTH-EASTERN DISTRICT. 

Where a stack belonging to a State Hospital is so far out of repair as to be 
useless for the purpose of the institution snd of insufficient size to do the 
required work and forms an indispensable part of the economy of the buildings, 
the reconstruction of the stack can properly be considered as "maintenance," 
and a special act of the Legislature making an appropriation for the rebuilding 
of the stack is unnecessary. 

Office of the Attorney General, 
Harrisburg, Pa., September 17, 1903. 

George M. Stiles, M. D., Chairman State Hospital for the Insane, 
South-eastern District of P ennsylvania, Norristown, Pa.: 

Sir: You state that a committee, appointed at the last meeting 
of the board of trustees of the State Hospital for the Insane, South­
eastem District, desires to consult me upon the legality of the con­
struction of a new stack in place of one now existing, which must 
be immediately repaired, and which is of insufficient size to do the 
requirt>d work, the question having been raised by the State Board 
of Charities whether this can be done by being charged to the main­
tenance fund, or whether it will require an appropriation by the 
Legi$lature. You state that the State Board of Charities fully rec­
ognizes the fact that something must be done immediately. 

Assuming, upon the foregoing statement, that the present stack is 
so far out of repair as to be useless for the purposes of the insti­
tution, and, further, that it is of insufficient size to do the required 
work; and that it forms an indispensable part of the economy of 
the buildings, I am of opinion that its reconstruction can be properly 
considered as "maintenance." It would be but a narrow reading of 
that term to confine it simply to food, supplies or the mere minister­
ing to the physical and mental wants of the inmates. Whatever, 
in the judgment of the trustees, is essential to the proper equipment 
of the buildings comes, in my judgment, fairly within the term 
"maintenance,'' quite as much so as the repair of a roof, or supply­
ing of the necessary utensils in the kitchen, or the necessary plumb­
ing and sanitary arrangements about the building. If it be impos­
sible to conduct the hospital without a proper stack, and its present 
condition seriously interferes with the successful administration of 
the buildings, and a neglect to change its present condition would 
result in discomfort and suffering, I am quite clear that the trus­
tees, acting upon their responsibility as managers, and exercising 
intelligent judgment as business men upon the situation, would be 
justified in considering this as a necessary expenditure for the main­
tenance of the institution, and in no sense as a new construction 

' 



No. :U. OPINIONS OF THE ATTORNEY GENERAL. 339 

or as involving that particular kind of addition which would stand 
in need of a specific legislative appropriation. 

I am of opinion, therefore, that it will be quite legal for the tru:;i­
tees i.o construct a new stack in place of the one existing, provided 
the facts be such as are indicated in this opinion. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney Ge.neral. 

EIGHT HOUR LAW AT PENNSYLVANIA INDUSTRIAL RE'FORMATORY 
-CONSTRUCTION OF ACT OF MAY 20, 1891 (P. L. 100) . 

The Pennsylvani~ Industrial Reformatory at Huntingdon falls within the 
provisions of the act of May 20, 1891 (P. L. 100) known as the eight hour law, and 
the employes are entitled to its benefits. The proviso to said act applies only 
to institutions where all the employes are residents, and this is not the case at 
the Pennsylvania Industrial Reformatory. 

Office of the Attorney General, 
Harrisburg, Pa., January 28, 1903. 

Mr. T. B. Patton, General Superintendent Pennsylvania Industrial 
Reformatory, Huntingdon, Pa.: 

Sir: Upon the facts stated in your letter of the 27th instant. 
in reply to inquiries contained in mine of the 26th, I am of the 
opinion that your institution falls within the provisions of the act 
of May 20, 1891 (P. L. 100), known as "the eight hour law." The 
interpretation of the proviso, as given to it by this Department, is, 
in brief, that the proviso can apply only to institutions where all 
the employes are resident. Inasmuch as this is not the case in 
the Pennsylvania Industrial Reformatory, I am of the opinion, and 
so advise you, that this institution comes within the general provi­
sions of the act and its employes are entitled to its benefits. 

Very truly yours, 
H.\MPTON L. CARSON, 

Attorney General. 
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EMPLOYMENT OF PRISON INMATES-STATE PRISONS-MANUFAC­
TURE OF GOODS-ARTICLES USED BY INMATES-ACTS OF JUNE 18, 
1897, AND APRIL 28, 1899. 

Under the act of April 28, 1899, P. L. 122, amending the act of June 18, 1897, 
P. L. 170, the warden o~f a State prison, penitentiary or reformatory can em­
ploy 35 per centum of the inmates in the manufacture of the three classes of 
goods enumerated therein. No part of either of these acts has any application 
to the manufacture of goods to be used exclusively within the institution or 
for the maintenance of the inmates. 

Office of the Attorney General, 
Harrisburg, Pa., July 28, 1903. 

~~l'. \V'illiarn .:\IcC. Johnston, \Yarden \Yestern Penitentiary of Penn­
sylvania, Allegheny, Pa.: 

Sir: Your letter of recent date, to this Department, asking for 
an opinion upon the construction of the aet approved June 18, 1897 
(P. L. 170), limiting the number of inmates of state prisons, &c., 
which may be employed in the manufacture of Yarious articles, re­
ceiYed. 

The language of the act in question is as follows: 

''That the officers of the Yarious county prisons, work­
houses and reformatory institutions within the Com­
monwealth of Pennsyhania shall not employ more than 
five per centum of the whole number of inmates in said 
institutions in the manufacture of brooms and brushes 
and hollow-ware, or ten per centum in the manufacture 
of any other kinds of goods, wares, articles or other 
things that are manufactured elsewhere in the State, 
except mats and matting, in the manufacture of which 
twenty per centum of the whole number of inmates may 
be employed." 

Former Attorney General McCormick rendered an opinion on this 
question to the superintendent of the Huntingdon Reformatory on 
December 30, 1897, in which he ,·ery properly held that the language 
of the section being in the disjunctiYe, not more than "fixe pet• cen­
tum may be employed in the manufacture of brooms, brushes and 
hollow-ware, or ten per centum in the manufacture of any other kind 
of goods, wares, articles or things that are manufactured elsewhere 
in the State, except mats and matting, in the manufacture of which 
twenty per centum of the whole number of inmates may be em­
ployed.'' The proper and logieal conclusion reached by Attorney 
General McCormick was that, if an institution employed five per 
centurn of the first elass, or ten per centnm of the second class, or 
twenty per centum in the manufacture of mats and matting, the 
limitation was reached, and that the l'mployment of the inmates 
would tLcrefore be either five, ten or twenty per centum of the whole 
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number, according to the class of work adopted by the management 
of the institution. . 

The Legislature of 1899, however, passed an act which was ap-
proved by the Governor and became a law on the 28th day of April, 
1899 (P. L. 122), amending the first and second sections of the act of 
1897, eliminating the word "or" and substituting, in lieu thereof, the 
word "and," which entirely changed the limitations imposed by the 
former act. 

The evident intention of the Legislature as expressed in the act 
of 1899 was to allow the employment of a larger number of inmates 
than was permitted under the provisions of the former act, and this 
is manifest from the language of the first section as it now' stands. 

"That from and after the passage of this act no war­
den, superintendent or othe1· officer of any State prison, 
penitentiary or State reformatory, having control of the 
employment of the inmates of said institutions, shall 
employ more than five per centum of the whole number 
of inmates of said institutions in the manufacture of 
brooms and brushes and hollow ware, and ten per cen­
tum in the manufacture of any other kind of goods, 
wares, articles or things that aee manufactured else­
where in the State, except mats and matting, in the 
manufacture of which twenty per centum of the whole 
number of inmates may be employed!' 

So that the limitation at present _applies only to the number of 
inmates which may be employed in any one particular branch of in­
dustry, and I am of opinion, and advise you, that you may employ 
five per centum of the whole number of inmates in the manufacture 
of brooms, brushes and hollow-ware, and ten per centum in the manu­
facture of any other kind of goods, wares, articles or things that are 
manufactured elsewhere in the State, except mats and matting, in 
the manufacture of which twenty per centum of the whole number 
of inmates may be employed; in other words, you may employ 
thirty-five per centum of the inmates in the manufacture of the 
three classes of goods above enumerated. No part of either the act 
of 18tl7 or the subsequent amendment of 1899 has any application 
whatever to the manufacture of goods to be used exclusively within 
the· institution or for the maint~nance of its inmates. 

Very respectfully, 
FREDERIC W. FLEITZ, 

Deputy Attorney General. 
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SUMMARY CONVICTIONS-ACT OF 1901 (P. L. 311). 

The act of 1901 (P. L. 311) is constitutional, the title being sufficient to cover 
the body ·of the act. 

An acquittal before a magistrate without "" jury is no bar to a subsequent 
prosecution before another magistrate. 

Office of the Attorney General, 

Harrisburg, Pa., December 31, 1903. 

Hon. John E. Fox, Harrisburg, Pa.: 

Sie: In reply to your request for my ·op1mon as to the prosecu­
tions brought under the twenty-sixth section of the act of HlOl 
(P. L. 311), and asking me whether, in my judgment, the act is 
unconstitutional with respect to the second offense, as provided 
in section 26, page 311, because the title makes no reference nor 
in any way calls attention to it; second, whether the Common­
wealth should take out an appeal from the decision of the justice 
of the peace of Middletown, as provided in cases of summary con­
victions (P. L. 1876, page 29); and, third, not having done so, whether 
the alderman has jurisdiction in the matter, I answer: 

1. On examining the title to the act of 1901, and observing that 
a pari of the title is stated in these words: "To protect the waters 
within the State from improper and wasteful fishing,'' and examin­
ing also section 26 of said act, I find that, while provisions as to 
fishing with explosives or pois_ons are not specifically mentioned in 
the title, nor yet the clause l'equiring anyone using explosiYes for 
enginl'ering purposes to first obtain a permit therefor; yet, still, in 
my judgment, the words of the title "to protect the waters within 
the State from improper and wasteful fishing" are sufficient to put 
anyone who intends using dynamite in the streams, with its sure 
resultant of destruction to fish, upon notice that the same is illegal. 
The decisions of the courts are numerous to the effect that the 
different provisions of an act of Assembly need not be specifically 
mentioned in the title, but that general words, sufficient to gi,·e 
notice, will suffice. At all events, I think it the duty of the Corn­
rnonwc:ilth's officers to act upon the theory of the constitutionali t.'· 
of the act, and a strong argument can be made that the act is con­
stitutional. 

The second and third queries may he answt'red together. This 
Department has held that an acquittal before a magistrate without 
a jury is no bar to a subsequent prosecution before another magis­
trnte. For this position ampl0 authorities may be citPd. The act 
of 187G (P. L. 2!J), gives the right of appeal, but con ta ins no language 
to the effect that an appeal must he taken, and no words which 
would prevPnt another prosecution hpforP another rnagistrat·0. The 
Commonwealth, it is true, did not use its right of appeal from the 
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Middletown magistrate, but she should not thereby be barred from 
a second prosecution. The decisions are to the effect that a trial 
before a magistrate without a jury does not put a prisoner in 
jeopardy, and therefore the rule of "Once in jeopardy" will not oper­
ate. I am, 

FOREIGN REQUISITIONS. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 

There is no extradition between Canada and the State of Pennsylvania, it is 
.,, matter of extradition between Canada and the United States, and the appli­
cation must go through the State Department. 

Office of the Attorney General, 
Harrisburg, Pa., September 9, 1903. 

vVilliam Maxwell, 'fowanda, Pa. 

Sir: There can be no requisition between the Canadian govern­
ment and the State of Pennsylvania. It must necessarily be 
a matter of extradition between the Canadian government and the 
United States and the application for the extradition would have to 
go through the State Department. If the positions are reversed 
and one escaping into Canada is to be extradited at the request of 
this State, the matter would have to go through the State Depart­
ment at ·washington. 

I send you the rules of practice and forms agreed upon between 
the Governors of the States named upon the second page of tlte 
smaller sheet. You will find useful suggestions as to extradition in 
John Bassett Moore's work upon extradition, published in two vol­
umes. 

Very truly yours, 

FORESTRY RESERVATION. 

HAMPTON L. CARSON, 
Attorney General. 

Lands purchased by the State are for the purpose of protecting the water 
sheds and to guard against the diminution of the water supply of the State, and 
it is contrary to the purpose of the law to permit the water on State lands to be 
diverted from its regular channel. 

Office of Attorney General, 
Harrisburg, Pa., December 28, 1904. 

James P. Herdic, Esq., 'Villiamsport, Pa.: 

Sir: Y.our letter ·of the 24tlt instant to this Depal"tment l"e· 
ceived. In it you ask to be advised how to proceed in order to get 
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permisi;:ion to use the water in a certain small stream running 
through State lands. You also speak of certain correspondence you 
have had with Hon. Robert S. Conklin, Commissioner of Forestry. 

In reply I desire to say that the purchase of these lands by the 
State was primarily for the purpose of protecting the water sheds 
and guarding against a diminution of the water supply of the 
State. It is contrary to the purpose of the law to permit the water 
on State lands to be diverted from its regular channel, and in no 
instance will this be permitted except to relieve a case of dire neces-
sity. Very truly yours, 

PRESIDENTIAL ELECTORS. 

FREDERIC W. FLEITZ, 
Deputy Attorney General, 

Eligibility means freedom from objection at the time of the service as well 
as at the time of the election. Bank officers, retiring from their positions in 
order to qualify themselves, as presidential electors, cannot be re-chosen as 
e>fficers of tht" bank until after they have fully performed their service as Presi­
dential Electors They ought not to be re-elected as officers of their respective 

banks until after the Electoral College has met ·and until after the counting of 
the vote by the President of the Senate of the United States. 

Office of Attorney General, 
Harrisbl1rg, Pa., September 15, 1904. 

Hon. \Y. R: Andrews, Secretary State Republican Committee, 1417 
Locust Street, Philadelphia: 

Sir: I haYe your letter, informing me that several persons 
nominated at the Republican State Convention in Harrisburg in 
~.\ pril last, as Presidential Eledors, are ineligible for the reason 
that they are officers of national banks; that these gentlemen pro­
pose to resign from their positions as directors or presidents of 
national banks before the filing of the list of electors with the 
Secretary of the Commonwealth. You state also that it is quite 
important in two or three cast•s that the persons who sever their 
connections ·with the banks s!tonld be re-elected as directors or 
presidents, as the case may be, as soon as possible after the elec­
tion in Non:mber, and you ask me whether these men elected as 
electors in November can im1rn·diately thereafter be re-elected as 
directms or presidents of national banks, or must they wait until 
after t!H · meeting of tlw Electoral College in Januar~·. 

I answer that Pligibilit·y llll':rns freedom from objt>dion at the 
time of the 1wrformanl'l' of the Sl'L'Vi(·p as \YPI! as at the time of the 
ell'dion. It would lH' idk to declarn that the people could not 
elect a man to an officp because of an Pxisting disability, if, at the 
time of the pPrfOL'mance of thP service which he is callf'd upon to 
perform, the disability actually exists. 'l'he important matter is, of 
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course, the service to be performed. 'rhe election is but prelimi­
nary. To vote for a man under a disability is forbidd en, for the 
Constitution of the Uriited States declares that no Senator or Rep­
resentative Ot' person holding an office of trust or profit under the 
United States shall be appointed an elector. Freedom from disa­
bility must mean that the elector should not subsequently to the 
election disable himself by accepting a forbidden position. Any 
other construction would nullify the plain provision of the Con­
stitution of the United States and endanger the electoral vote of 
the State. 

In my judgment, the bank officers, retiring from their positions 
in order to qualify themselves as Presidential Electors, cannot be 
rechosen as officers of the banks until after they have fully per­
formed the service which they were elected to perform. Hence, I 
conclude that they ought not to be re-elected as officers of their re­
spective banks until after the Electoral College has met and until 
after the counting of the vote in the presence of tbe Senate and 
House by the President of the Senate of the United States. I am, 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 

The Attorney General of Pennsylvania is prohibited by Sec. 2, of Art. 12 of the 
Constitution of Pennsylvania from holding or exercising any office or appoint­
ment of trust or profit under the United States. There.fore , it is impossible for 
the .Attorney General of Pennsylvania to ac.cept an appointment from the At­
torney General of the United States. 

Harrisburg, Pa., October 26, 1904. 

Hon. W. H. Moody, A.ttorney General of the United States, Depart­
ment of JusticP, \Vashington, D. C.: 

Sir: I am in receipt of your leter of October 18th, and have given 
the matter careful consideration. 

I highly appreciate the confidence implied in this request, but 
I am of opinion that my position as Attorney General of the Com­
monwealth of Pennsylvania makes it impossible for me to accept 
the duty. It is not reluctance to serve the United States. The ob­
jection rests upon a provision in the Constitution of P ennsylvania, 
which, in section 2 of article XII, declares that "No person hold­
ing or exercising any office or appointment of trust or profit under 
the United States shall at the · same time hold or exercise any office 
in this StatP, to which a salary, fees or perquisitPs shall be at­
tached." 

23 
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· The acceptance of your appointment would make it impossible 
for me at the same time to bold my place as Attorney General. 

With sincere appredation and with high personal regard, I am, 
Very cordially yours, 

BOARD OF PUBLIC ACCOUNTS. 

HAMPTON L. CARSON, 
Attorney General. 

There is no law authorizing an appeal to be taken from the action of . the 
Board of Public Accounts , and the Attorney General refuses to file with the 
prothonotary s1,1ch an appeal. 

Office of the Attorney General, 
Harrisburg, Pa., October 28, 1904. 

P. F. Rothermel, Esq., 804 Land Title Building, Philadelphia : 

Sir: I have yours of the 22d instant relating to the appeal of 
vVanamaker & Brown foom the action of the Board of Public 
Accounts. I am unaware of any statute authorizing such an: appeal, 
and I am unaware, after a careful examination of the records of my 
office, of any practice by which such an appeal can be sustained. 

The appeals to which the Auditor General refers in his letter 
to you under date of October 5th, when he states that it is the prac­
tice of his office to hand them to my Department for filing in the 
court of common pleas of Dauphin county are appeals from settle­
ments made by the Auditor General and approved by the State 
Treasurer. Such appeals must be made within sixty days after notice 
of settlement and such notice must be given within thirty days 
after settlement against a debtor to the Commonwealth. The action 
of the Board of Public Accounts is governed by the act of 8th of 
April, 1869 (P. L. 19). If you can point me to any statute which 
allows an appeal from their action, I shall be glad to consider it. 
I know of none. 

I have returned all the papers, including your specifications of 
objections filed with the Auditor General , November 19, 1902, and 
sent to me by him on the 1st of October; 1904, with the statement 
that I decline to file the paper in the Dauphin county court of com­
mon pleas, because I am unaware of any statute or practice which 
makes it my duty to do so. 

I regret that I cannot oblige you in this matter, but I cannot 
satisfy myself of the existence of any authority for institutino- a 

. h 

practice of appealing to the courts from an action of the Board 
of Public Accounts. That board has acted in the matter, and so 
far as J am advised, the action is final. 

The papers are now where you placed them . 
· Very truly yours, 

HAMPTON L. CARSON', 
Attorney General. 
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EASTERN BUILDING AND LOAN SOCIETY. 

!<,acts held not to warrant an application for "' receiver. 

Office of the Attorney General, 
Harrisburg, Pa., May -, 1904. 

In the matter of the Eastern Building and Loan Society. 
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The Banking Commissioner and myself have given due considera­
tion to the petition of Thomas Butler asking for the appointment of 
a receiver, the answer thereto, the testimony taken, and the argu­
m.ents of counsel thereon. 

We have examined all the evidence submitted, and find that th.e 
allegation of insolvency is not sustained. 

The allegations that the society was being .conducted in viola­
tion of law in the matter of unusual expenses, salaries, rent of 
offices, together with the insurance features, resulting in deductions 
from profits due to the method adopted which is a depart~re from 
ihe system of the building association as originally known, and the 
substitution of what is known as the national plan, present ques­
tions which cannot be inquired into collaterally, as they affect the 
powers of the corporation and are not determinable upon an appli­
cation for a receiver. 

The allegations that the business of the corporation is in an un­
safe and unsound condition and that the manner of conducting the 
same is injurious and contrary to the public interests under the 
facts as disclosed by the testimony, does not· present a financial 
question pure and simple, but depends npon the legal aspects of 
the case and the nature of the powers sought to be exercised. The 
matter is so blended wiih the question of legality that under exist­
ing legislation and the absence of direct judicial decision, it would 
be improper to determine the questions collaterally, ·for if th'e acts 
complained of should be held to be legal, it cannot be concluded 
on the evidence submitted that the society was in an unsafe and un­
sound condition, 

The opinions of Attorney General Elkin to the Commissioner 
of Banking under dates of July 19, 1899, and September 21; 1899, 
(Report of the Attorney General, 1899-1900, page 20,) and of the 
court in Commonwealth ex rel. Attorney General vs. Industrial 
Building and Loan Association of Pittsburg, 10 District Reports, 
2631 and Commonwealth ex rel. Attorney Ge-neral vs. Penn Ger­
mania Building- and Loan Association, 24th Pa. County Court Rep., 
392, furnislr a guide for the conduct Of the business of assoCiations 
of this character. 

The application for a receiver is refus<:>d. 
HAMPTON L. CARSON, 

Attorney General. 
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ATTORNEY GENERAL'S OPINION. 

The Attorney General gives opinions to the heads of the State Departments, 

but does not give them to individuals. 

Office of the Attorney General, 
Harrisburg, Pa., April 29, 1903. 

Horatio C. Wood, M. D., Department of Medicine, University of 
Pennsylvania, Philadelphia, Pa.: 

Sir: I herewith enclose you a copy of the bill passed at the last 
session of the Legislature for the protection of frogs and terrapin, 
in accordance with your request. 

It would give me much pleasure to answer your questions were 
it within the province of my Department to do so. I am sure, 
however, you will understand my declination when I tell you that 
I am counsel only for the heads of the various departments of the 
State government, and can give opinions only when requested by 
them. It is not the practice of this Department to give opinions 
to individuals. The matter should be referred to counsel of your 
own selection. 

NOTARY PUBLIC. 

Y ery sincerely yours, 
HAMPTON L. CARSON, 

Attorney General. 

An assistant title and trust officer of Philadelphia may not serve as a notary 
public. 

Office of the Attorney General, 
Harrisburg, Pa., January 26, 1903. 

Mr. William R. Bricker, Assistant Trust Officer, Hamilton Trust 
Company, Philadelphia, Pa.: 

Sir: In reply to your letter of the 24th inst., stating that you 
are the assistant title and trust officer of the Hamilton Trust Com­
pany of Philadelphia, and asking whether, as such an official, 
you would be qualified as a notary public of the Commonwealth of 
Pennsylvania, permit me to say, that this Department bas twice 
ruled that no such commission can issue to one holding such an 
official position . The first opinion was ginn h.Y Attorney General 
McCormick on the 27th of Apri l, 1895 (Report of Attorney General 
for 1895-96, page 62). The second opinion was rendered by Attorney 
General Elkin on August 14, 1895 (same volume, page 97). I see no 
reason to depart from the ruling. 

Vr:ry truly yours, 
HAMPTON L. CARSO~. 

Attorney Generil l. 



No. 21. OPlNIONS OF THE ATTORNEY GENERAL. 349 

MEDICAL COUNCIL. 

It is n ot within the power vf the Medical Council to adopt as its own measure 
and recommend -Officially _ any form of approved legislation. Its duties are 
those of supervision ·of examinations of State Boards and the issuing of li­
censes. 

Office of the Attorney General, 
Harrisburg, Pa., February 20, 1903. 

Henry Beates, Jr., M. D., President Board of Medical Examiners, 
Philadelphia, Pa.: 

Sir: I have yours of the 19th inst., calling my a tten tiou to the 
fact that I am a member of the Medical Council of Pennsylvania, 
and asking me to be present at a meeting of the council to be called 
by the president, Doctor Schaeffer, on Tuesday next, for the pur­
pose of adopting as its own measure and recommending the passage 
of the bill containing amendments to the present act relating to the 
matter of medical registration and examination. You suggest a 
meeting by Tuesday next at noon. 

I ha Ye two ca-ses fixed for hearing on that day and would be unable 
to attend. I could attend a meeting on Wednesday before twelve 
o'clock, or on Thursday at any hour. I ought, however, to say 
that, in my judgment, it is not within the power of the Medical Coun­
cil to adopt as its own measure and recommend officially any form 
of approved legislation. The powers of the Board are distinctly 
stated in section 5 of the act of 18th May, 1893. Its duties are those 
of supervision of examinations of State Boards, and the issuing of 
licenses, and in terms it is provided that the Medical Council shall 
have no power, duty or function except such powers, duties and func­
tions as pertain to the supervision of the examinations of applicants 
for licenses to practice medicine and surgery, and to the issuing of 
licenses to such applicants as have successfully passed the examina­
tion of one of the State Boards of Medical Examiners, or have pre­
sented satisfactory or properly certified copies of licenses from 
Boards of Medical Examiners or Boards of Health of other States, 
as provided in section 13 of the act. The members of the council 
individually can assist in framing such legislation as approves itself 
to the judgment of the individual, but it cannot as a council act on 
the suggestion that it should adopt and officially recommend the 
proposed a,mendments. 

Apart from the distinct provision of the law which I have quoted 
and which, in my judgment, makes it inadvisable for the council to 
attempt to do an act which it has l).O .legal authority to do, the 
thought arises of the impropriety of my taking any part in the form­
ulating or the pressing to a final vote of legislation which may sub­
sequently come before me for an official opinion. There are con-
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stitutional questions involved in this legislation which it may be 
my duty at some future time to consider, and I do not care to place 
myself in any position which would occasion a confusion of duty 
by a misunderstanding of my position. 

I am, 
Very truly yours, 

HAMPTON L. CARSON, 
Attorney General. 

OPINIONS OF ATTORNEY GENERAL. 

The Attorney General is the official adviser of the h eads of the State De­
partments, but cannot answer reque.sts for opinions from outside sources, 
which should be referred to private counsel. 

Office of the Attorney General, 
Harrisburg, Pa., April 16, 1903. 

II. S. Hossler, Esq., Manager Benton Cigar Company, Reading, Pa.: 

Sir : I am in receipt ·of your letter of the 15th inst., stating that 
the house you represent is a wholesale and retail dealer in cigars 
and tobacco, and requesting my opinion as to the recent act for­
bidding the sale of cigarettes to persons under the act of twenty-one 
years. 

It would give me pleasure to answer your inquiry were it within 
the scope of the duties of my Department. You have written me, 
uo .doubt, under a misapprehension as to their nature. The At­
torney General is the legal adviser of the Governor, heads of De­
partments, of the various State Boards, heads of State institutions, 
mine inspectors and other State offi.cjals, and when requested, fur­
nishes orally and in writing formal opinions on questions arising 
in the administration of the State government. He is not required, 
however, officially to give opinions upon questions such as you sub­
mit, and the matter should be referred to your own private counsel. 

MANDAMUS. 

Very truly yours, 
H.i\..~fPTON L. CARSO~, 

Attorney General. 

Proceedings in mandamus against all local officers should be at the relation 
of the di s tri c t a ttorney , and not the Attorney General. 

Office of the Attorney General, 
Harrisburg, Pa., April 1, 1903. 

Col. Francis C, Hooton, West Chester, Pa.: 

Sir: The petition which you filed in this Department recently, 
asking that the Attorney General permit the use of the name of the 
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Commonwealth as relator in the pro.cee9ing in the court of com­
mon pleas of Chester county, and asking said court to issue an 
alternative mandamus. to compel certain officials of the borough 
of West Chester to per:form the duties imposed upon them by law, 
has been r,eferred to me . 

. In reply I desire to state that the Gonstruction placed by this De­
partment upon the act of June 6, 1893 (P. L. 345), is that proceed­
ings in mandamus against all local officers shall be on the relation 
of the district attorney. I therefore herewith return your peti­
tion in order that you may present the same to the district attorney 
of your county. 

COMMISSlONER OF DEEDS. 

Very truly yours, 
FREDERIC W. FLEITZ, · 

Deputy Attorney General. 

In Pennsylvania women have never held office unless specially allowed by 
constitutional or legislative enactment. There is no such authority for. the ap­
pointment. o.f a . woman as Commissioner of Deeds. 

Office of the Attorney .General, 
Harrisburg, Pa., February 20, 1903, 

Joseph De.F. Junkin, Esq., Real Estate Trust Building, Philade.l­
phia, Pa.: 

Sir: I have examined into the question involved in the proposed 
appointment of Miss Lydia M. Fox as Commissioner of Pennsyl­
vania in the District of Columbia, and I can find no. present legal 
authority which would authorize the appointment. In 1887, Judge 
Kirkpatrick, then the Attorney Genel'al, gave a most elaborate 
opinion to Governor Beaver to the effect that the eligibility of a 
woman to the office of notary public is not so clear, in the absence 
of :;i. statute authorizing it, as t<? warrant the Governor in appoint­
ing her to such office. (Report of the ,A..ttorney General, 1887, pages 
7-13.) The opinion is · remarkable for the careful and precise ex­
amination made intQ the common law, and is abundantly sustained 
by the authorities therein stated. The common law disqualified 
women from holding public office by reason of their sex. In Penn­
sylvania women :µave never held public office unless specially al­
lowed by constitutional or legislative enactment. 'rhe constitu­
tional provision is found jn section 3, article X, which made women 
eligible as school officers. The act of 14th April, 1893 (P. L. 16) 
made .women eligible to the office of notary public. It mqst be ob-
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served that both of these provisions are enabling provisions. I cau 
find no enabling act for women as commissioners of deeds. In as­
much as the office entails duties of a peculiar nature, semi-judicial 
in character, and would relate to matters possibly affecting title, 
it has been deemed proper to avoid the complications, doubts and 
questions which might arise from the performance of an act, the 
legality of which was doubtful; hence the Executive Department 
has hitherto refused to commission women . as commissioners of 
deeds. It will require an enabling act to authorize the appoint­
ment of Miss Fox or others in her position. 

Whether the Legislature would pass such an act or not it is per­
haps beyond my province fo say. I can see no constitutional ob · 
jection to their doing so, providing they see fit, as a matter of leg­
islative discretion, to pass such an act. My examination of the mat­
ter convinces me that in Massachusetts, and several of the other 
States, the same view is taken as to the common law. In Colorado 
it required an enabling act, and, so far as New York is concerned, 
the conclusion in favor of the · eligibility of women to the office of 
notary public was based upon the assumption that the performance 
of the duties of a notary public is ministerial and not judicial. I 
may say that my examination of the Pennsylvania authorities has 
led me to the opposite conclusion. But, however that may be, it 
is clear that in Pennsylvania the appointment of women as notaries 
public is fully authorized by act of Assembly. Inasmuch as the 
terms of this act do not extend to commissioners, I am of opinion 
that Miss Fox cannot be appointed as commissioner for the District 
of Columbia. 

STATE BRIDGE. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 

The act of 24th of April, 1903, r epeals the a c t of the 3d of June, 1895, so far 
as the casualty by fir e is concerned , and any bridge d estroyed by fire after the 
going into effect of the a c t of 1903 , cannot b e r e built by the State. 

Office of the Attorney General, 
Harrisburg, Pa., June 18, 1903. 

Hon. John :'.\1. Reynolds, Bedford, Pa.: 

Sir: I ban• examined the petition whid1 you pr,opose to file in 
the namC's of Hamnel F. Bak!;r et al., commission01·s of the county 
of Bedford, for the rebnilding of tlw bridgP destroyed by fire 
on the night of Deeember 4, 1902, and have also examined the 
act of 24th of April, 1903. I am of opinion that the act of the 3d 
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of June, 1895, so far as the casualty by fire is concerned, was re­
pealed by the later act, and that if you present this petition it 
would be my duty to appear in the Dauphin county court and object 
on behalf of the Commonwealth. 

The later act repeals by implication the act of 3d of June, 1895, 
by excluding in the enumeration of causes of destruction "destruc­
tion by fire,'' and limits the jurisdiction of the Dauphin county court 
to cases of destruction by flood or wind storms. 

I am, 
Very sincerely yours, 

HAMPTON L. CARSON, 
Attorney General. 

MASTER WARDEN PORT OF PHILADELPHIA. 

The Master Warden of the Port of Philade\phia has no authority of law for 
removing from the Delaware river at the expense of the State a sunken 
vessel. 

Office of Attorney General, 
Harrisburg, Pa., June 23, 1903. 

W. R. Tucker, Esq., Master Warden, Philadelphia, Pa.: 

Sir: I have carefully examined the papers submitted in relation 
to the Bermuda, which sunk on August 15, 1900, in the dock on the> 
south side, Pier 19 N'orth, Delaware river. 

It is unnecessary to recapitulate the facts, as they are already 
known to you. I can see no ground upon . which you would be jus­
tified in taking action in behalf of the State, and I know of no fund 
out of which the expenses of the removal of this wreck could be de­
frayed. I agree entirely with the view expressed by my predecessor 
in advising caution upon your part in proceeding under the law, 
and with his warning that the State Government had not pro­
vided by an appropriation any amount to carry into effect the pro­
visions of the act of 1859, under which, if at all, you would have 
to contract for the removal of the vessel. 

I am, 
Very truly yours, 

HAMPTON L. CARSON, 
Attorney General. 
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REGISTRATION OF MEDICAL PRACTITIONERS. 

A single registration under the act of 1893 by a medical practitioner carries 
with it the privilege of practicing anywhere in the State-it is not necessary 
for the registration to be duplicated in each county. 

Office of Attorney General, 
Harrisburg, Pa., June 23, 1903. 

Mr. Frank Hall, Clerk to Medical Council: 

Sir: In reply to your letter of June 19, stating that there is some 
uncertainty as to the legal requirements regarding registration of 
medical practitioners in Pennsylvania, and asking, in behalf of 
Major Isaac B. Brown, Secretary of the Medical Council, for an 
opinion in regard to the matter, I am of opinion, reading sections 
13, 14 and 15 of the act of 18th of May, 1893 (P. L. 99 and 100), that 
a single registration, under the act of 1893, carries with it the 
privilege of practicing anywhere in the State, and that it is not nec­
essary for the registration to be duplicated in each county. 

FISH. 

Very truly yours, 
H.AMP'rON L. CARSON, 

Attorney General 

It is lawful from sunset to sunrise only to catch eels, catfish, carp, and 
suckers, in waters not inhabited by brook trout, by lay outlines, provided each 
outline shall have a tag attached with the name of the owner thereon; and 
in waters il)habited by trout it is lawful to use single lines having one hook only 
to each line for the capture of eels, catfish, carp and suckers. 
It is unlawful to plant German carp in any of the waters of the Comm.on­

wealth, though the Fish Commissioner may use carp as food for other fish. 

Office of Attorney General, 
Harrisburg, Pa., July 23, 1903. 

Mr. George W. Hayman, Wyalusing, Pa.: 

Sir: In relation to your letter of the 20th inst. let me call your 
attention to the fact that the act of the 29th of May, 1901, declares 
that it shall be lawful from sunset to sunrise ·only to catch 
eels, catfish, carp and suckers, in waters of the Commonwealth not 
inhabited by brook trout, by means of what are known as lay out­
lines, provided that each such outline shall have attached thereto a 
tag with the name and address of the owner clearly marked thereon; 
and in waters inhabited by trout it shall be lawful to use single 
lines having one hook only to each line for the capture of eels, cat­
fish, carp and suckers. 

A later. section of the same act provides that it shall be unlawful 
to plant or deposit in any water of this Commonwealth any of the 
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fish commonly known as German carp, provided that nothing shall 
prohibit the Fish Commissioners from using carp as food for other 
fish in the breeding ponds or State hatcheries. 

I have sent your letter to Commissioner Meehan. 
Very truly yours, 

STATE BOARD 'oF UNDERTAKERS. 

HAMPTON L. CARSON, 
Attorney General. 

The State Board of Undertakers may r equire an applicant for an examina­
tion to comply with the provisions of the a ct of 7th of June , 1895 , and further 
may adopt rules outside of the language of the a ct of Assembly, which rules 
may under special circumstances be waived. 

It cannot be required of one coming from another State who is a stranger to 
the county in which he desires to do business, to produce a voucher by two 
licensed undertakers supporting his applic-a tion for examination. The voucher 
of two licensed embalmers from the State from which applicant comes, pro­
vided the voucher is genuine and the persons vouching respectable, should -be 
sufficient. 

Office of Attorney General, 
Harrisburg, Pa., July 23, 1903. 

Jn re application for a license of Joseph A. McGovern, of Hor· 
nellsville, N. Y._ 

Mr. Charles L. Dykes, Secretary State Board of Undertakers, 4208 
_:Ridge A venue, Philadelphia, Pa.: 

1Sir: I do not perceive, in the sixth section of the act of 7th of 
June, 1895, any requirement that an applicant for an examinatfon 
must be vouched for by two licensed undertakers in the city or 
county in which he resides. The section in question requires the 
Board to find upon due examination that the applicant or appli­
cants are of good moral character, possessed of skill and knowledge 
of the said business of undertaking, and have a reasonable knowl­
edge of sanitation, preservation of the dead, disinfecting the bodies 
of deceased persons, the apartments, clothing and bedding in cases 
of death from infectious or contagious diseases. If the Board be 
satisfied of the possession by the applicant of these qualifications, 
the applicant is entitled to a license, which license may be revoked 
for cause after a full hearing. Whatever rule the Board, in its dis­
cretion, may have seen fit to adopt outside of the language of the 
act of Assembly, it may, under special circumstances, be suspended 
or waived, and I do not perceive that it can be required of one com­
ing from another State, and who is a strahger to the county in which 
he desires to do business, to produce a voucher by two licensed under­
takers supporting his application for examination. In my judg-
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ment, you can, in your discretion, accept the v,oucher o.f two licensed 
embalmers of the State o.f New York, provided you are satisfied o.f 
the genuineness o.f the youcher and the respectability o.f those vouch­
ing. 

QUO W ARRANTO. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 

In quo warranto proceedings involving local issues, it is not the practice for 
the Attorney General to proceed, but the writ should be issued at the relation 
of the district attorney. 

Office o.f the Attorney General, 
Harrisburg, Pa., September 2, 1903. 

" Tilliam A. McConnell, Esq., Beaver, Pa.: 

Sir: Your letter o.f recent date to the Attorney General, relatiw 
to the use of the name of the Commonwealth in a proceeding by quo 
warranto against the Sharon Independent School District, 1·1•ctJi nd. 

It is not the practice o.f this Department at present to allow the 
use o.f the name o.f the Attorney General in local proceedings, and 
under the law H is not necessary, as the district attor1wy can act 
as relator for the Commonwealth, and it prevents a multiplicity of 
actions on the records o.f this Department. Of course, in matters 
in which the district attorney may arbitrarily re.fuse to act on his 
personal concern, the Attorney General will intervene. 

COUNTY SOLICITOR. 

Very truly yours, 
FREDERIC W. FLEITZ, 

Deputy Attorney General. 

Work done by a county solicitor in his official capacity cannot be paid for 
out o.f the State tax in the hands of the county treasurer. ' 

Office o.f the A.ttorney General, 
Harrisburg, Pa., September 10, 1903. 

Hon. Chal"les .cL Snyder, Pottsville, Pa.: 

Sir: I ha1·e care.fully considered your letter o.f July 28. I am 
M opinion tltat the Auditor General would not be justified in is­
suing an order· to the treasurer of Sdmylkill county to pay y1on 
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the sum of $2,250 out of the State tax in his hands, in satisfaction 
of your claim, which is presented as county solicitor of Schuylkill 
county. The work was done by you in your official capacity as 
county solicitor; work which involved the ascertainment of the 
whereabouts of personal property which had . been escaping taxa­
tion. The county commissioners and the county treasurers of the 
several counties act as the fiscal agents of the Commonwealth in 
this matter, and the county solicitors, being their paid attorneys, 
have no standing in my judgment for additional compensation for 
work done in the line of their official duties. 

Very truly yours, 
HAMPTON L. CARSON, 

Attorney General. 

ALIENS-THE NATURALIZATION OF ALIENS IS GOVERNED BY ACT 
OF CONGRESS. 

The laws of Pennsylvania provide that the certificates of naturalization shall 
be printed on parchment, and it shall be unlawful for any officer or any mem­
ber of any committee or organization of any political party, or any candidate 
for office nominated by any political party, or by nomination papers, etc., t'J pay 
for the fees and expenses incurred by any alien in becoming naturalized. 

Office of the Attorney General, 
Harrisburg, Pa., September 2, 1904. 

Him. Alvey A. Adee, Department of State, Washington, D. C.: 

Sir: Your letter of August 26 has been referred by Governor 
Pennypacker to me for answer. 

The naturalization of aliens is governed by act of Congress and 
there are in this State sixty-two courts of eommon pleas, which, 

. under that act have jurisdiction to naturalize; not to mention the 
circuit and district courts of the United States, with which you are 
familiar. 

The laws of Pennsylvania provide that the certificates of naturali­
zation shall be printed on parchment, and it shall be unlawful for 
any officer or any memb~r of any committee or organization of any 
political party, or any candidate for office nominated by any po­
litical party, or hy nomination papers, or for any person in behalf of 
said committee, organization or candiqates, to pay or furnish the 
money to pay, or in any way become responsible for the payment of 
the fees and expenses directly or indirectly incurred by an alien in 
attending upon any court for the pm;pose of obtaining his natur­
alization papers. 
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This comprises the legislation of Pennsylvania upon this sub­
ject. 

Yours very truly, 

BOARD OF HEALTH, ALTOONA, PA. 

HAMPTON L. CARSON, 
Attorney General. 

The Attoraey General does not render opinions in response to inquiries which 
involve no question of State Government. 

The enforcement of the act of 18th of June, 1895, P. L. 203, involves criminal 
proceedings, and should be referred to the district attorney. 

Office of the Attorney General, 
Harrisburg, Pa., October 8, 1903. 

Mr. J. S. James, Member of the Board of Health, Third District, Al­
toona, Pa.: 

Sir: I would be happy to oblige you with an expression of my 
opinion in reply to your letter of Oct. 6th, were the matter within 
my province. There is, however, no question of State Government 
involved. The Board of Health in your district is the creature of 
municipal authority, and is regulated by the provisions of the act 
of the 23d of May, A. D. 1889 (P. L. 306). 

The question you submit should be referred to the city solicitor. 
The enforcement of the act of 18th of June, 1895 (P. L. 203), in­

volves criminal proceedings, and should be referred to the district 
attorney. 

Very truly yours, 
RAMPTON L. CARSON, 

A~ ttorney Genera 1. 
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BRIEF . IN BEHALF OF 'fHE COMMONWEALTH AGAINST 
THE RIGHT OF THE COURT TO ISSUE AN INJUNCTION 
AGAJNST THE GOVERNOR, SECRETARY OF THE COMMON­
WEALTH AND THE RECORDER OF DEEDS OF INDIANA 
COUNTY, PENNSYLVANIA. 

A. 
EFFECT OF THE DEMURRER. 

The demurrer does not admit conclusions of law. There is no al­
legation in the petitions filed that the charters of the complainants 
in terms confer exclusive privileges. On the contrary, it is dis­
tinctly stated that the complainants were organized and exist under 
and by virtue of the corporation act of1874 (P. L., 73), and the sup­
plements and amendments thereto, letters-patent having been is­
sued to them upon the 10th day of February, 1903, creating them 
bOdies corporate, in deed and in law, to exist perpetually for ' thEi! 
purpose of "supplying water to the public" in various townships 
in Indiana county, Pennsylvania. 

It is further shown that the corporation act of 1874 and its sup­
plements and amendments, particulal:ly clause 3 of section 34 of 
said act, confer upon the complainants the exclusive right to supply 
water to the public within the districts or localities covered by their 
charters. This is a matter of construction and results in a conclu­
sion of law. The demurrer; does not admit this conclusion. 

It is stated in Daniell's Chancery Practice, Fifth Edition, Vol. 1, * 
546, that "although a demurrer confesses the matters stated in the 
bill to be true, such confession is confined to those matters which 
are well pleaded; i. e., matters of fact. It does not, therefore, admit 
any matters of law which are suggested in the bill, or inferred from 
the facts stated; for, strictly speaking, arguments, or inferences, or 
matters of law, ought not to be stated in pleadings, although there 
is sometimes occasion to make mention of them for the convenience 
or intelligibility of the matter of fact." Ford v. Peering, 1 Vesey, 
Jr., 72, 78; Commercial Bank v. Buckner, 20 Howard (U. S.), 108; 
Lea v. Robeson, 12 Gray, 280. A verments as to the meaning of the 
contract set out by the bill, or exhibited with it, are not admitted by 

( 359) 
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demurrer. Dillon v. Barnard, 21 \Vall., 430; Bonnell v. Griswold, 
68 N. Y., 294. 

The rule as to the effect of a demurrer as to the matters which 
are admitted thereby to be true is well stated in a recent decisi.on 
of the court of appeals for the District of Columbia in the case of 
Maese v. Herrman, 17 Appeals D. C., 52, 59, where it is .said: 

"It is a well-settled principle in the law of demurrer 
1.hat, while the demurrer admits as true, for the pur­
poses of the decision invoked _ by it, all facts well and 
sufficiently pleaded, yet it does not admit as true mere 
matters of law which the pleader may think proper to 
state in his pleadings, nor the conclusions drawn from 
the facts stated therein. That is for the court exclu­
sively. Nor does the demurrer in any manner admit the 
correctness of an allegation as to the construction of a 
statute, or of a grant or other document, or official act 
that may be insisted upon by the pleader as the founda­
tion of his claim and title, or that may be set up in oppo­
sition thereto. That is matter of law for determination 
by the court. These propositions are too clear to re­
quire citations of authority for their support." 

An examination of the petitions discloses a contention on the part 
of the complainants that the privileges conferred by their charters 
are exclusive. This contention is, and can be, but an attempted con­
struction of the act of 1874 and its supplements. The purposes for 
which charters can be granted are stated in acts of Assembly, and 
it requires a comparison of the acts to ascertain whether or not the 
construction contended for is sound. The very fact that the de­
murrers admit that the Governor intends to grant the charters 
sought to be restrained is sufficient to negative the idea that it is 
admitted that the charters of complainants confer exclusive privi­
leges, for no presumption can be drawn that the Governor con­
templates the perpetration of an illegal ad, or that it is his purpose, 
by granting the charters applied for, to destrny the powers pre­
viously bestowed upon the complain:111ts undPr thei1· chartPrs. 

B. 

GENERAL PRINCIPLES INVOLVED. 

1. Proceedings by mandamus and injunction are similar in char­
_acter and effect. 

2. The real nature of proceedings by mandamus. 

1. Proceedings by mandamus and injunction are similar in char­
acter and effect. 

It is well at the outset to have distinctly in mind certain general 
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priµciples which can be appealed to as a test and standard by which 
to measur·e the merit of the various points involved in the discus­
sion. This is an application to continue the preliminary injunctions 
granted against the Governor, the Secretary of the Commonwealth 
and the recorder of deeds of Indiana county, to restrain them from 
the performance of official acts, the approval of certain applications 
for charters, and the subsequent formal allowance of them and the 
recording of the evidence of such action. 

The case has been presented by the counsel for the complainants 
upon principles relating to mandamus. With this we have no quar­
rel, for, as was said by Mr. Justice Miller in the cas-e of Gaines v. 
Thompson, 7 Wallace, U. S., 352, in likening mandamus to injunction 
with respect to the propriety of its issuance against an executive 
officer: 

"In the one case the officer is required to abandon his 
right to exercise his personal judgment, and to substi­
tute that of the court, by performing the act as it com­
mands. In the other he is forbidden to do the act which 
his judgment and discretion tell him should be done. 
There can be no difference in the principle which forbids 
interference with the duties of these officers, whether it 
be by writ of mandamus or injunction." 

The same view was entertained in the case of the State of Misssis· 
sippi v. Johnson, 4 \iVallace (U. S.), 475, which was an writ of in­
junction and the exercise of its original jurisdiction. There the 
court said that it was unable to perceive that the fact that the re­
lief asked was by injunction took the case out of the general prin­
ciples which forbid judicial interference with the exercise of exe­
cutive discretion. 

To the same effect is the language of Judge Caldwell in the case 
of Bates v. Taylor, 87 Tenn., 326: 

"If the Governor cannot be compelled by mandamus 
to deliver a certificate of election to one person, it fol­
lows that he cannot be restrained by injunction from de­
livering it to another person, for the nature of the act to 
be performed by him is precisely the same in one case 
as in the other, and the same considerations operate to 
defeat the jurisdiction of the courts in both instances." 

2. The real nature of proceedings by mandamus. 
It is also well to bear in mind the real nature of proceedings 

by mandamus. Originally, mandamus involved the exercise of the 
ro;}al prerogative. The writ was employed by th.e King through 
the medium of the King's own court (the Court of the King's Bench) 
in superintendence of the police in maintaining public peace and 
order. It was. substantialiy a command, in the name of the sover-

24 
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eign power, directed to persons, corporations or inferior courts of 
judicature within its jurisdiction, requiring them to do a certain 
specific act as being the legal duty of their office, character or situa­
tion. It was termed a prerogative writ in distinction from a writ 
of right issuing exclusively from and granted at the discretion of 
the Court of King's Bench. Audley v. Joyce, Popham, 176; Rex v. 
Commissioners of Excise, 2 Term Reps., 385; Spelling on Extraordi­
nary Relief, Section 1362. Anciently the court of chancery exer­
cised the power of issuing writs of mandamus to inforior courts, 
though not to the King's Bench. Rioters' Case, 1 Vernon, 175; 3 
Blackstone's Commentaries. *110; Anderson's Dictionary of Law, 
title ''Mandamus," cases cited in note. 

In Bouvier's Law Dictionary, title "Mandamus," on the authority 
of Blackstone, and of 4 Bacon's Abridgement, 495, the writ of man­
damus is defined as follows: 

"This is a high prerogative writ, usually issuing out 
of the highest court of general jurisdiction in a State, in 
the name of the sovereignty, directed to any natural per­
son, corporation or inferior court of judicature within 
its jurisdiction, requiring them to do some particular 
thing therein specified, and which appertains to their 
office or duty." 

It is through inattention to the real nature of the writ of man­
damus that confusion has arisen in some of the states of the Union, 
in applying the writ to cases to which it is not properly applicable. 
It is clear that the reason "·hy the writ was never addressed by 
the court of chancery to the Court of King's Bench was because, 
in contemplation of law, the King was presumed to sit personally 
in the Court of King's Bench, and the writ, while issuing in his 
name, was never addressed to himself. The remedy of the subject, 
by way of petition to the King, must not, in any manner .• be · con­
founded with this statement. The King never commanded himself. 
The writ was never addressed to the sovereign, but always to the 
subject. The Governor is not a subject; he is the Supreme Execu­
tive, and as such embodies the power of the people. 

·MAIN POINTS. 

I. DISCRETION CANNOT BE COERCED OR RESTRAINED. 

A. The grnnting of charters a legislatiYP act. 
B. The Governor's participation in the granting of charters a p::lrt 

of a legislative act. · · 1 

Bl. On theory, as a component part of the Legislature. 
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B2. Historically in Pennsylvania. 
B3. By interpretation of th~ act itself. 
B4. Not an unconstitutional delegation of authority. 

II. THE GOVERNOR NOT SUBJECT TO MANDAMUS OR INJUNCTION. 

A. On authority. 
B. Marbury v. Madison. 
C. Because an independent and co-ordinate department of Govern­

ment. 
D. By statute in Pennsylvania. 

III. BECAUSE OF THE FUTILITY OF THE PROCE.EDINGS. 

I. 

DISCRETION CANNOT BE COERCED OR RESTRAINED. 

It is conceded by counsel for the complainants that mandamus 
or injunction will not lie against any officer to coerce or restrain 
duties which are political in their nature or which involve. an ele­
ment of discretion. The contention here made is that .the duty 
of the Governor, in connection with the granting of charters, is a 
purely ministerial duty. The conflict which exists between the cases 
Is due to the lack of discrimination on the part of some courts 
between writs addressed to a Governor and writs addressed to an 
executive officer of a lower grade. The substance of the matter is 
best summed up by Spelling in his work on "Injuction and Other 
;Extraordinary Remedies," Volume II, Section 1452, Chapter XLIV, 
2d Edition: 

"No little conflict exists as to the power of the judi­
ciary to control the chief executive officer of a State by 
mandamus. In no State has the claim of jurisdiction 
extended beyond an application of general principles to 
governors, with the usual discrimination between dis­
cretionary and ministerial duties; and in the majority of 
the States the jurisdiction, even with respect to the lat­
ter, is denied altogether. In those States where, with 
respect to purely ministerial duties, the power is as­
serted, the argument proceeds upon the ground that 
the mere fact that the duties are due by the chief execu­
tive should not deter the courts from compelling their 
performance in a proper case. The opposing argument 
is based upon the principle that under our forms of 
State government, separating all powers into three dis­
tinct branches-legislative, executive and judicial­
each should be kep~ . free from interference by either 
·of the others, and that the executive department, as 
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regards the duties imposed upon it by law, is entirely in­
dependent of control in any degree whatever by the judi­
ciary. While, as before stated, the views of courts in 
the various States radically differ, the doctrine denying 
the right of interference, even with respect to duties 
usually considered as ministerial, is supported by the 
clear weight of authority." 

An examination of the decisions of the various States discloses 
the ruling that in Alabama, California, Colorado, Minnesota, Kansas, 
Maryland, Montana, Nevada, North Carolina and Ohio mandamus 
may lie against the Governor to compel the performance of duties 
not of a political nature and in which there is no element of discretion. 
In Arizona, Arkansas, Florida, Georgia, Indiana, Illinois, Louisiana, 
Maine, Michigan, Minnesota, Mississippi, Oregon, New York, New 
J ersey, Rhode Island and Tennessee it has been held that man­
damus will not lie against the Governor, whether the duties are 
ministerial or are such as are known as executive. 

A. The grant of charters is a legislative act. 
It is stated as fundamental law in all of th e text-books, notably 

Thompson on Corporations, Morawetz on Corporations, Clark on 
Corporations and Cook on Stockholders, as well as Angell & Ames, 
that the power to grant charters rests with th e legislative authority 
in the United States and Yarious states of the Union. This may be 
conceded as a general principle, but it is also fundamental that 

B. The Governor' s participation in the granting of charters is 
a part of a legislative act. 

This is 
Bl. On theory, because the Governor is a component part of the 

Legislature, 
and 
B2. Because historically in Pennsylvania the Governor has always 

.participa ted, in one form or another, in the act of granting charters. 
B. A <:barter is a grant of so-veteignty. It constitutes a contract 

between the State and the incorporators, and creates rights which 
are protected by the Constitution of the United States forbidding 
states to pass any laws impairing the obligation of contracts-a 
principl e which was enforced and expounded in the celebrated Dart­
moutli College case. It fo llows that before it can be asserted that 
the State ba s pai'ted with bet sovere ignty to the extent of conferring 
specific franchises upon corporators. her assent mnst be manifested 
by some pnblit: ad, and, pl'i or to t he p;1•neral cotporntion law of 
Ap1-il 2!J, 1874 .. this was done in the Yust majority of ins tances so far 
as l'Ol'pora tious of the second class were cnn cPrned by special acts 
of Assembly. All of th ose acts were "approved" by the Governor. 

B2. Historically in P enm:y lYania it will be found, from a rapid 
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review of the various sources from which authority to confer char­
ters was derived, that the Governor participated therein. By the 
charter for the province of Pennsylvania of 1681 ("Charters and Con­
stitutions," Part II, compiled by Ben. Perley Poore, page 1510), abso­
lute power was conferred upon Penn and his heirs, and his and their 
deputies and lieutenants "for the good and happy government of 
the said countrey, to ordeyne, make and enact, and under his and 
their Seales to publish any Laws whatsoever ,for the raising of 
money for the publick use of the said Province, or for any other 
End, apperteyning either unto the publick State, peace, or safety 
of the said Countrey, or unto the pri•ate utility of perticular per­
sons, according unto their best discr<'tions, by and with the advice, 
assent, and approbation of the Freemen of the said Countrey, or 
the greater parte of them, or of their Delegates or Deputies, whom 
for the Enacting of the said Lawes, when, and as often as need 
shall require, Wee will that the said William Penn and his heires, 
shall assemble in such sort and forme, as to him and them shall 
seeme best, and the same Lawes duly to execute, unto and upon all 
People within the said Countrey and the Limitts thereof." 

We find that in the frame of government of Pennsylvania of 
1682 (same authority, page 1522, Section 15), "That the laws so 
prepared and proposed, as aforesaid, that are assented to by the 
General Assembly, . shall be enrolled as laws of the Province, with 
this stile: By the Governor, with the assent and npprobation of 
the freemen in provincial Council and General Assembly." 

'The style was observed in the frame of government of Pennsyl­
vania of 1683. (Same authority, page 1529, Section 14). "By the 
Governor, with the assent and approbation of the freemen in pro­
vincial Council and Assembly met." 

In the frame of government of P ennsylvania of 1696 the styl<' 
was: "By the Governor, and with the assent and approbation of 
the freemen in General Assembly met." (Same authority, page 1535.) 

In the charter of privileges for Pennsylvania of 1701, section 4, 
the style observed was: "By the Governor, with the Consent and 
Approbation of the Freemen in General Assembly met." (Same 
authority, p. 1538.) 

Such was the style observed up to the time of the revolution, 
indicating that the Governor constituted a component part of the 
Legislature. Under the so-called Constitution of Pennsylvania of 
1776, which was framed by a convention called in accordance with 
the express wish of the Continental Cqngress, which assembled 
at Philadelphia on July 15, 1776, and completed its labors on Sep­
tember 28, 1776, but which instrument was not submitted to the 
people for ratification, the plan or form of government vested the 
legislative power in a House of Representatives of the freemen of 
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the Commonwealth or State of Pennsylvania, and the supreme execu­
tive power in a president and council. (Same authority, page 1542.) 

By section nine of the plan or form of government, the power 
was distinctly vested in the General Assembly of the representa­
tives of the freemen of Pennsylvania to grant charters of incor­
poration (same authority, page 1543), and the style of the laws as 
enacted was as follows: 

"Be it enacted, and it is hereby enacted by the repre­
sentatives of the freemen of the Commonwealth of 
Pennsylvania in General Assembly met, and by the 
authority of the same." 

(Same authority, page 1544, Section 16.) 
It was further provided that the General Assembly should affix 

their seal to every bill as soon as it was enacted into a law, which 
seal should be kept by the Assembly, to be called "The seal of the 
laws of Pennsylvania." 

This constitution of 1776, never having been adopted by the people 
and being defective in the lack of proper executive authority, was 
superseded and set aside by the Constitution of Pennsylvania of 
1790. This Constitution was submitted to popular vote, and, in 
article I, relating to the legislative power, and vesting such power 
in a General Assembly consisting of a Senate and House of Repre­
sentatives, by section 22 it was expressly provided: 

"Every bill, which shall have passed both houses, 
shaU be presented to the Governor. If he approve, be 
shall sign it; but if he shall not approve, he shall return 
it, with his objections, to the house in which it shall 
have originated, who shall enter the objections at large 
upon their journals and proceed to reconsider it * * *" 

(Same authority, page 1550.) 
Substantially, and in almost identical terms, the Constitution of 

1838 provided in like manner, by section 23 of article I (same au­
thority, page 1559); and the Constitution of 1873, which is now in 
force, repeated the same provisions, but transferred the same from 
the article upon legislative power to article IV, section 15, relating 
to the Executive. 

Up to the time of the adoption of the Constitution of 1873 char· 
t ers for corporations of the second class, as now known, were 
granted by special acts of Assembly, in which the Governor partici­
pated by affixing his formal approval to the art. Charters for cor­
porations of the first class, or literary, charitable or religious associa­
tions, were incorporated under th e act of 6th of April, 1791, by the 
Supreme Court in th e manner therein indicated, the preamble recit­
ing that a great portion of the time of the Legislature had been there-
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tofore employed in enacting laws to incorporate private associa­
tions, and it was more advantageous to the public, as well as con­
venient to individuals, that the same might be lawfully effected 
without an immediate application in all cases to the General As­
sembly of the Commonwealth. This act was approved by the Gov­
ernor, and the same may be said of the act relating to mutual sav­
ings fund, loan and building associations and the act relating to 
manufacturing companies of April 7, 1849, and 20th of April, 1853, 
all of which acts were approved by the Governor. In other words, 
whether the incorporation was by special act or by a general law, 
the approval of the Governor was affixed to the special act as well 
as to the general law, and in the latter case the source of authority 
to be and exercise the functions of a corporation was derived from 
a legislative act, participated in by the Governor. The matter of 
granting charters by general law became universal, except in the 
case of corporations of the first class, after the adoption · of the 
Constitution of 1873, because of the special constitutional prohibi­
tion contained in section 7 of article III, relating to legislation pro­
hibiting the passage of any local or special law creating corpora­
tions or amending, renewing or extending the charters thereof. 
Hence the origin and necessity for the corporation act of April 29, 
1874 (P. L . . 73). 

B3. By interpretation of the act itself. 
By practice under the act of 1874 the Governor's participation 

has been interpreted to be an act of discretion. It is provided by 
the general corporation act of April 29, 1874, that the a:pplication 
for a charter shall be producted to the Governor, who "shall examine 
the same, and if he finds it to be in proper form and within the 
purposes named in the second class, specified in the foregoing sec­
tion, he shall approve thereof and endorse his approval thereon, and 
direct letters patent to issue in the usual form, incorporating the 
subscribers and their associates and successors into a body politic 
and corporate, in deed and in law, by the name chosen; and the 
said certificate shall· be recorded in the office of the Secretary of 
the Commonwealth in a book to be kept by him for that purpose." 

It is. observable that the word "approve" is the same as that occur­
ring in all of the constitutional provisions relating to the passage 
of a law, and exactly describes the Governor's function in partici­
pating in an act of legislation. It is manifest that the provision 
that the Governor shal.l examine the certificate. and ascertain 
whether or not it is within the purposes allowed by law, requires 
the exercise of those faculties which lead to a nice and accurate 
judgment upon questions of law, involving the comparison of acts 
of Assembly, supplements and amendments, as well as the reconcil­
iilg of apparently conflicting provisions, or the rejection of such 
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as have been repealed either expressly or by implication. This is 
certainly not a ministerial duty. It is one involving trained discre­
tion, and by no means meets the definition of a minist_erial power 
given by Mr. Chief Justice Chase in the case of Mississippi v. John­
son, 4 'Vallace, 475, where he defined a ministerial duty as follows: 

"A ministerial duty, the performance of which may, 
in proper cases, be required of the head of a depart­
ment, by judicial process, is one in respect to which 
nothing is left to discretion. It is a simple, definite 
duty, arising under circumstances admitted or proved to 
exist ana imposed by law." 

That something more than a mere ministerial duty was required 
of him is apparent from the language used by the present Governor 
of the Commonwealth in the case entitled In re Applic.ation· for a 
Charter of the Donora Light, Hea t and Power Company. Governor 
Pennypacker uses these words: 

"The question turns upon the meaning of the words 
'in proper form' and 'approve.' It is strenuously con­
tended that they must be narrowly construed, that the 
function of the Governor is purely ministerial and that 
all he ran do is to see that the purposes set forth in 
section 3 are followed in the certificate in the language 
of the act. The act does not say that he shall certify 
that the forms have been faithfully followed, but that 
he shall approve of the incorporation. The construc­
tion contended for is not the usual and customarv mean­
ing of the word 'approve.' If it were only intended that 
he should look at the formal part of the certificate, any 
clerk could do it as well, but the duty is imposed upon 
the Governor, the supreme executive power of the State, 
who is required by the Constitution to 'take care that 
the laws be faithfully executed.' At the time of the pas­
sage of the act of 1874 the word 'approve' had a certain 
pl'ecise his torical meaning. Up to that time for a long 
series of years charters had been granted by special 
acts of A.ssembly, which only became laws by the assent 
of the Governor and that assent was shown by the use 
of the word 'approved.' When the Legislature used the 
word 'approve' they must have been aware of its special 
significance." 

B.4. This is not an unconstitutional delegation of authority. It 
was strenuously argued that, if the grant of a charter by the Gov­
ernor, involved more than, a ministerial part to be performed by 
him, it involved an un constitutional delegation of power on the 
part of the Legislature upon the principle of the maxim delegata 
potestas non potest delegari . This is an untenable proposition, and 
it is fully met hy the dil'>cussion of a similar point raised and dis-
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posed of in the case entitled "In the Matter of the Petition of the 
New York Elevated R. R. Co., 70 N. Y. Reps., 327. In that case 
Judge Earl, of the New York Court of Appeals, 011 pages 34:J and 
344, uses these words: 

"It is objected that the act is unconstitutional, be­
cause it delegates legislative power to the mayor's com­
missioners. 'l'he object of the act was to provide for 
the construction of elevated and underground railways. 
It confers upon the commissioners the power to deter­
mine upon the necessity of such railways to fix the 
routes upon which they may be constructed, to prescribe 
the plan of their construction, and to spperintend the 
organization of companies for their construction. It 
provides for the personal liability of the stockholders in 
such companies, and confers upon them the right to take 
and hold real estate, and provides particularly bow they 
may acquire the same; it specifies the powers which 
they shall possess, and the duties and obligations which 
shall rest upon them. The act rests upon the legisla­
tive will, and in no way depends for its vitality upon 
the action of the commissioners. Corporations organ­
ized under the act derive their franchises from the Leg­
islature, and in no proper sense from the commissioners. 
The commissioners perform no legislative acts; they 
enact no laws; they simply perform administralive acts 
in carrying the law into effect and applying it. The Leg­
islature is required by the Constitution to pass general 
laws for the formation of corporations (Article III., 
Section 18; Article VIII.), and it has passed general 
laws for the formation of all kinds of corporations. In 
such cases, it does not directly confer corporate fran­
chises; it simply provides the mode in which such fran­
chises may be acquired by those desiring them. Ordi­
narily, individuals desiring to incorporate under a gen­
eral law determine for themselves the necessity of a 
corporation, their corporate name, what business they 
will carry on, where they will transact it, the amount 
of their capital and the duration of their corporation. 
In making such determinations, it was never supposed 
that they were engaged in acts of legislation, or that 
they conferred upon themselves corporate franchises. 
They simply act under, apply and carry into effect a law 
in reference to which legislative power has been prop­
erly evoked. But suppose, instead of leaving the deter­
mination of these matters to individuals, the law pro­
vides a tribunal to make the determination for the in­
dividuals, is there any more delegation of legislative 
power to the tribunal than to the individuals, under 
the general laws as they are now usually framed? Can­
not the Legislature confer upon a commission the power 
upon the application of intlividuals, to make the same 
determination for the individuals which they could 
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make for themselves? 'l.'he proper answers to these 
questions are not doubtful. 'l.'he arguments made to 
show that the Legislature was not competent to devolve 
upon these commissioners the powers given to them in 
this act, if sound and logically applied, would nullify 
every general law found upon our statute books for the 
formation of corporations, and thus nullify the Consti­
tution itself ,which commands the passage of such gen­
eral laws. 

"The Legislature could not in a general law deter­
mine the necessity of a railway in any particular local­
ity, nor the routes upon which it was to be constructed, 
nor the amount of capital or the name which it was to 
assume, and there is nothing in any constitutional re­
quirement which imposes upon it the duty in a general 
law to provide the place of constructiqn for any rail­
road. It may provide the machinery for the determi­
nation of these matters, and what that machinery shall 
be must depend upon its will. It may authorize these 
determinations to be made by the individuals who de­
sire to incorporate, by the people resident in the lo­
cality to be affected, or by the municipal or county gov­
ernment, and it does not thereby abdicate in any proper 
sense any part of its legislative power." 

II. 

THE GOVERNOR IS NOT THE SUBJECT OF MANDAMUS OR INJUNC­

TION. 

The over.whelming weight of authority is against the position con­
tended for by the complainants. We have already quoted in this 
brief Spelling ·on "Extraordinary Remedies," Section 1452. In sec­
tion 1453 the same writer declares: 

"In Arizona Territory, Arkansas, Florida, Georgia, 
Illinois, Maine, Michigan, Minnesota, Mississippi, New 
Jersey, Pennsylvania, Rhode Island and Tennessee it 
is settled by decisions of the highest courts that the 
Chief Executive is so far independent of all control of 
the courts with respect to all official duties, whether 
purely ministerial or such as are known as executive, 
1.bat mandamus will not lie in any case." 

The cases cited in support of this statement of the law are nu­
merous, and are referred to in a note to pages 1271-72 of the second 
edition, Volume II, of Spelling on Injunction. It is not necessary 
to do more than to refer to a few of them. It may, however, be 
observed that Wood, in his work on !Mandamus, second edition, 
page 88, uses the following language : 

"If the c..ourts may interfere with the discharge of 
any ministerial duties of the Executive Department of 
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the Government, they may interfere with aU, and we 
should have the singular spectacle of a government run 
by the courts instead of the officers provided by the Con­
stitution. Each department of the government is es­
sentially and necessarily distinct from the others, and 
neither can lawfully trench upon or interfere with the 
powers of the other; and our safety, both as to National 
and State Governments, is largely dependent upon the 
preservation of the distribution of power and authority 
made by the Constitution, and the laws made in pur­
suance thereof." 

The following a .re leading cases in support of this position: 

37l 

Hawkins v. The Governor, 1 Arkansas, page 570. In this case 
Judge Lacey, after a most elaborate examination of the question. 
and particularly of the decision of Marbury v. Madison, concludes 
that, even in the matter of the. issuing of a commissi,on, the Gov · 
ernor must exercise a political discretion, for the use of which be 
is alone answerable to his country in the nianner pointed out by the 
Constitution, through the medium of impeachment. He asks: 

"Why then is his discretion taken away or destroyed 
when his duty concerns the issuing of a commission? 
It certainly is not. His duty is as clearly political in that 
case as in any of the other enumerations; and if the 
courts have jurisdiction in that instance to prescribe 
the rule of bis conduct, by a parity of reasoning they cer­
tainly possess it in regard to all the other cases. 'fbis 
would make the judges the interpreters, not only of the 
will of the Executive but of his conscience and reason; 
and his oath of office, upon such a supposition, would 
then be both a mockery and a delusion ~· * The Court 
can no more interfere with Executive discretion, than 
the Legislature or Executive can with judicial discre­
tion. The Constitution marks the boundaries between 
the respective powers of the several departments, and 
to obliterate its limits would produce such a conflict 
of jurisdiction as would inevitably destroy our whole 
political fabric, and with it the principles of civil lib­
erty itself. It would be an express violation of the 
Constitution * * *" 

The leading case, and one which has been many times approved 
by other courts, is that of Sutherland v. The Governor, 29 Michi­
gan, 320. It is particularly valuable, not only-because of the ability 
of the discussion but because of the high reputation of the judge 
who delivered the opinion-no less a man than Thomas M. Cooley, 
the great constitutional lawyer and text-book writer. Upon page 
322 he says: 

"The duty we are asked to compel the Governor to 
perform is one impused upon him by statute, and it con-
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sists in the issue of a certain certificate when he shall 
be satisfied that certain work has been done in confor­
mity with the law. The purpose of the certificate is to 
furnish to the beneficiaries under the land grant the 
evidence of their right to the land, to which the certifi~ 
cate, if granted, is understood to entitle them; so that 
the question involved in the controversy is, so far as 
the relators are concerned, one of private right and pri­
vate property. The Governor, as we understand it, con­
ceeds that the canal and harbor are constructed in pro­
per manner, but he insists that the spirit and intent of 
the Federal and State statutes haYe not been complied 
with, inasmuch as the canal has been constructed upon 
private property, so that the public are not assured the 
benefits anticipated and meant to be secured in making 
the grant; and for this reason he refuses his certificate. 
'l'he relators thereupon insist that this presents for our 
consideration the simple question whether the Gov­
ernor construes correctly the statutes involved, and if 
not, they claim to be entitled to the proper remedy from 
the courts. In other words, they insist that the ques­
tion involved has become, by the concession of the Gov­
ernor that the work has been done, purely a judicial 
question, involving nothing but a proper construction 
of the law. 

"It is not claimed on the part of the relators that this 
court or any other has jurisdiction to require and com­
pel the perfo1°mance by the Governor of his political 
duties, or the duties devolved upon him as a component 
part of the Legislature. It is conceded that these, under 
the Constitution and laws, are to be exercised according 
to his own judgment, and on his own sense of official re­
sponsibility, and that from his decision to act or decline 
to act there can be no appeal to the courts. Nor is it 
pretended that where any Executive act whatsoever is 
manifestly submitted to the Governor's judgment or dis­
cretion, such judgment or discretion can be coerced by 
judicial writ. Y\That is claimed is, that where the act 
is purely ministerial, and the right of the citizen to 
have it performed is absolute, the Governor, no more 
than any other officer, is above the laws, and the obliga­
tion of the courts, on a proper application, to require 
him to obey the laws, is the same that exists in any 
other case where an official ministerial duty is disre­
garded. 

"It may be doubted if this concession would not re· 
quire us to dismiss the present npplication, if not to 
deny our jurisdiction in all cases where the Governor 
is respondent and bis t'Xf'1·ntive action or duties are in­
volved. 'l'ht·re is no nry clear and palpable line of dis­
tinction between those duties of the Governor which 
are political, and those' which arP to be considered min­
isterial merely; and if we should undertake to draw one, 



No. 21. f _..,.- OF THE ATTORNEY GENERAL. 

and to declare that in all cases falling on one side the 
line the Governor was subject to judicial process, and 
in all falling on the other he was independent of it, we 
should ope·n the doors to an endless train of litigation, 
and the cases would be numerous in which neither the 
Governor nor the parties would be able to determine 
whether his conclusion -was, under the law, to be final, 
and the courts would be appealed to by every dissatis­
fied party to subject a co-ordinate department of the 
government to their jurisdiction. However desirable a 
power in the judiciary to interfere in such cases might 
seem from the standpoint of interested parties, it is 
manifest that harmony of action between the Executive 
and Judicial Departments would be directly threatened, 
and that the exercise of such power could only be justi­
fied on most imperative reasons. Moreover, it is not 
customary in our republican government to confer upon 
the Governor duties merely ministerial, and in the per­
formance of which he is to be left to no discretion what­
ever; and the presumption in all cases must be, where a 
duty is devolved upon the Chief Executive of the State 
rather than upon an inferior officer, that it is so because 
his superior judgment, discretion and sense of respon­
sibility were confided in for a more accurate, faithful 
and discreet performance than could be relied upon if 
the duty were deYeloped upon an officer chosen for in­
ferior duties. And if_ we concede that cases may be 
pointed out in which it is manifest that the Governor is 
left to no discretion, the present is certainly not among 
them, for here, by the law, he is required to judge, on 
a personal inspection of the work, and must give his cer­
tificate on his own judgment, and not on that of any 
other person, officer or department." 

373 

The reasoning of Judge Cooley was distinctly approved by the 
Supreme Court of the State of Indiana in Hovey, Governor v. State, 
127 Indiana, page 588: This case is a thorough discussion of the 
authorities upon both sides of the question, and rejects the reason­
ing upon which the contention of the complaina~ts is based, con­
cluding with these words: 

"Such attempt would be usurpation, more dangerous 
to free government than the evils sought to be cor­
reded. Should we attempt to control the Govern.or in 
the matter of the discharge of any of the duties pertain­
ing to his office as Governor, we would be taking one 
step in the direction of absorbing the functions of the 
Executive Department of the Stat_:·" 

The same result was reached in the case of Bates v. Taylor, 87 
'.L'enn., 319. On page 322, Judge Caldwell said: 

"The issuance of such commission or certificate, 
whtith~f ~f!:qe~ ~1 µiinisterial or an e~ecutive duty, is 
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an official action, whose performance can be neither 
coerced nor restrained by the courts." 

The judge quotes with approval the following language of Judge 
McFarland in the case of Turnpike Co. v. Brown, 8 Baxter, 490,. as 
follows: 

"The Governor holds but one office-that is, the office 
of Chief Executive. Any duty which he performs under 
authority of law is an executive duty; otherwise we 
would have him acting in separate and distinct capaci­
ties. In some respects he would be the Chief Executive, 
an independent department of the government; as to 
others he would be a. mere ministerial officer, subject to 
the mandate of any judge of the State; and we must 
assume also that the judge would have the power to im­
prison the Governor if he refused to obey the order; for 
if the court had this jurisdiction the power to enforce 
the judgment must follow. 

"The jurisdiction was denied upon the ground that the 
courts had no right to interfere with the Governor, who 
was the head of another department of the govern­
ment, in the discharge of a duty by law devolved upon 
him ·* * ~· vYe have no hesitation in holding that the 
..:ourts have no jurisdiction to compel the Governor to 
deliver to complainant the certificate claimed by him. 
No more have they the power to restrain him from issu­
ing a certificate to the other applicant. If the Governor 
cannot be compelled by mandamus to deliver a. certifi­
cate of election to one person, it follows that he cannot 
be restrained by injunction from delivering it to another 
person, for the nature of the act to be performed by him 
is precisely the same in one case as in the other, and the 
·same considerations operate to defeat the jurisdiction of 
the courts in both instances." 

In the case of Low v. Downs, Governor, 8 Georgia, page 372, 
Judge \Varner said: 

"ViT e are satisfied that for political reasons alone, 
the remedy by mandamus ought not to be enforced 
against the chief exeentive officer of the State. The ulti­
mate effect of this remedy, in case of refusal by the 
Governor to obey the laws of the land, would be to de­
privi; the people of the State of the head of one of the 
departments of the government. This ministerial act 
n!quired by the law is to be performed by the same 
officer who is, by the Constitution, placed at the head 
of one of the departments of the government, and is re­
quired, by the Constitution, to perform certain other 
dnties. of which the people may not be deprived. What­
ever right to the office the relator may have, and what­
evPl' remedy he ma.r be Pntitled to by the law for the 
enforcement of that 1;ight1 is a general proposition; yet, 
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·for the political reasons just stated, it cannot be en­
forced against the Chief Magistrate of a State by man­
damus.'' 
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·The most recent discussion of the matter occurs in the case of the 
People of the State of New York ex. rel. Broderick v. Morton, 156 
N; Y. Reps., 136, in which the New York Court of Appeals, through 
Judge Haight, distinctly approving of all the cases hitherto re­
viewed, as well as many others, and after a review of the nature 
of the writ of mandamus, reached the conclusion that the courts 
have no power to issue a mandamus to the Governor to compel 
his performance of a duty imposed upon him by virtue of his 
office; and this inability extends to ministerial dutie8 as well" as to 
those invQlving executive judgment and discretion, and to action 
by the Governor as an ex o.fficio member of the board of public 
officers. 

Without adding to this list of authorities cases from other States, 
it is sufficient to call attention to the position taken by our own 
Supreme Court in Hartranft's Appeal, 85 P. S., 433, in which it was 
held that the Governor. is exempt from the process of the courts 
whenever engaged in any duty pertaining to his office, and his im­
munity extends to his subordinates and agents when acting in their 
official capacity. In that case Mr. Justice Gordon uses these woi·ds: 

"We had better at the outstart recognize the fact, 
that the Executive Department is a co-ordinate branch 
of the government, with power to judge what should 
or should not be done within his own department, and 
what of its own doings and communications should or 
should not be kept secret, and that with it, in. the exer­
cise of these constitutional powers, the courts have no 
more right to interfere than has the Executive, under 
like conditions, to interfere with the courts. In the 
case of Oliver v. Warmouth, 22 Louisiana, page 1, it 
was held that under the division of powers, as laid down 
in the Federal and State Constitutions, the Judiciary 
Department has no jurisdiction over or right to interfere 
with the independent action of the Chief Executive in 
the functions of his office, even though the act he is re­
quired to perform be purely ministerial. This is putting 
the matter on very high grounds, for in such case no 
other officer would be exempt from the mandatory 
power of the judiciary. No case could more forcibly 
exhibit the extreme reluctance of courts to interfere 
with the functions of the supreme executive, for the 
hypothesis put is the refusal of the Governor to per­
form. a duty cast upon him by law, of a character strictly 
ministerial." 

, It was contended that the case of Mott et. al. v. Pennsylvania 
R. It Qo,, ~t, ~"., 30 P. S., 10, was in conflict with this posltion 
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because of the language used by Chief Justice Lewis, on page 33. 
An examination of that case, however, discloses, first, that the· in­
junction asked for against the Governor was not granted in th~ 
entry of the decree; second, that the view of the learned Chief 
Justice was based upon the case of Marbury v. Madison and the 
three cases against Cochran, reported in 5 Binney, 6 Binney, and 1 
Sergeant & Rawle. A.n examination of the three last named cases 
shows that the officer sought to be mandamused was not the Gov­
ernor, but the Secretary of the Land Office-a circumstance of such 
moment as to utterly destroy the value of the authority as a basis 
for the contention in the present case. And, third, that an exami­
nation of the doctrine of Marbury v. Madison does not sustain the 
view taken by Chief Justice Lewis. 

B. Marbury v. Madison. 
This brings us to an examination of the case of Marbury v. Madi­

son, which bas been misunderstood by the judges of other courts 
who have attempted to use it as authority for the position con­
tended for by the complainants. The history of this case need not 
be repeated, as it is well known to this court, but an examination 
of what Chief Justice Marshall said would indicate that his remark 
was not applicable to the President, but only to the head of a depart­
ment, and that, too, where the head of the department was acting 
in a case involving no exec11tive dis.cretii:m. In 1 Cranch, page 169, 
Chief J nstice i~farshall said: 

"Still, to render the mandamus a proper remedy, the 
officer to whom it is to be directed, must be one to 
whom, on legal principles, such writ may be directed; 
and the person applying for it must be without any 
other specific and legal remedy." 

Again on pages 170 and 171, the Chief Justice continues: 

"vVhere the head of a department acts in a case, in 
which executive discretion is to be exercised; in which 
he is the mere organ of executive will; it is again re­
peated, that any application to a court to control, in any 
resvect, his conduct, would be rejected without hestita­
tion .. , 

The latter part of this parag1·aph repeats the >rnrds "Head or 
a Department." No case rnn be found where the Prc>sident was 
ever mandamused, and in the ease of Mississippi v. Johnson, in 4 
·wallace, 475, an injunction against the President was distinctly 
refused. 

A most elaborak no(e to the case of Marbury v. Madison is to 
be found in the first volume of Notes on United States Reports, by 
W, l\t Rose, pages 118 fo 161. inclu~ive 1 and it is noticeablP that. 
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after a full and complete list of the authorities, between which a 
conflict exists, and the statement that the citations show that Mar­
bury v. Madison has been cited as authority upon both sides of the 
controversy, the learned author of the note says, on page 142: 

"Certainly the specific question of the right to mao­
damus a State Goverll'or was not at all in the mind of 
Chief Justice Marshall in the leading case. An exami­
nation of the facts of the case conclusively establishes 
the truth of this remark." 

C. Because an independent and co-ordinate department of the 
government. 

The reason why the Governor is not the subject of mandamus 
or injunction results from the independent and co-ordinate character 
of the departments of government. Enough appears in the quota­
tions already given from the opinions of Judge Lacey, in the Arkan­
sas case; Judge Cooley, in the Michigan case; Judge Haight, in the 
New York case, and Judge Warner, in the Georgia case, so that 
repetition is here unnecessary. 

D. The Governor not the subject of mandamus under the statutes 
.of Pennsylvania. 

It was held in the case of Commonwealth v. Wickersham, 90 P. 
S., 311, that the Court of Common Pleas of Dauphin County had no 
power to issue writs of mandamus to State officers. The opinion 
was a learned one, delivered by President Judge Pearson. This 
gives an interesting review of the law of the Commonwealth, be­
ginning with the act of 22d of May, 1722. By that act the Supreme 
Court was authorized to administer justice as fully and amply, to 
all intents and purposes, as the justices of the Court of King's Bench, 
Common Pleas and Exchequer at Westminster, or any of them 
might do, and it is shown by a historical review that the courts of 
common pleas in the State never were authorized to issue the 
high prerogative writ of mandamus until it was conferred in a 
very limited form by the eighteenth section of the act of June 14, 
1836. That act authori~ed the issuing of writs of mandamus to all 
officers and magistrates elected or appointed in or for the respective 
county, or in or for any township, district or place within such 
county, and to all corporations being or having their chief place 
-0f business within such county. It was in those cases and over 
those persons and corporations alone that the courts of common 
pleas had jurisdiction. It was held, therefore, that a writ of man­
damus could not issue to the Superintendent of Public Instruction. 
an officer not elected or :i.ppointed in or for the respective county, 
.9r for any township, district or place within such county. He was 
a State officer, appointed by the Governor, under the eighth section 

' 25 
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of article JV of the Constitution, by and with the advice and con­
sent of two-thirds of the Senators, for a general State purpose, 
and the jurisdiction of bis office extended throughout the Common­
wealth. The Legislature never intended, and never did intend, to 
give any such power to the inferior courts over the State depart­
ments. "If this is thought necessary," said the judge, "in order to 
bring the cases before the Appellate Court, it must be done by di­
rect legislation. Original jurisdiction · cannot be conferred upon 
the Supreme Court in su<.:h cases." 

The narrowness of this jurisdiction was made the subject of 
judicial lament, but it remained without con<·dion until the pass­
age of the act of :24th of June, 18:-:5, by which the act of 1836 was 
amended so as to giYe enlarged powt'rS to courts of common pleas 
at the seat of government in rt'IJ;ard to State officers, and the words 
of the enaetmeri't were as follows: 

"The Court of Common Pleas of th<· county in which 
the seat of government is, or may be located, shall have 
the power, and it shall be i'equired, to issue the writ of 
mandamus to the Lieutenant <+ove1·nor, Secretary of 
the Commonwealth, ) .. ttorne:r Gern,raL Secretary of In­
ternal Affairs, Superintendent of Public Instruction, 
State Treasure1-, Auditor Geneeal, Insurance Commis­
sioner and Commissioners of the Sinking Fund, which 
may be served by the sheriff or bis deputy in any county 
of the Commonwealth ~- * ~.,, (P. L. 1885, PlJ. 150, 151). 

This act of 1883 was superseded by the act of 8th of June, 1893 
(P. L. 345), by which it is proyided that "the several comts of coip­
mon pleas shall, within their respectiye counties, haw the power to 
issue writs of mandamus to all officers and magistrates elected or 
appointed in or for the respectiYe coun j·y ·x· " .,. and the courts of 
common pleas of the county in which the seat of government is or 
may be located, shall have the power, and it shall be required, to 
isilue the "Tit of mandamus to the Lieutenant GoYernor, Secretary 
of the Commonwealth, Attorney General," etc. 

It is observable that the Governor was 1H·n•1· t.he subject of man­
damus under any jurisdiction, and that the t\rn statutes of 1885 
and 1893, which were intended to enlarge the jurisdiction of the 
courts, and particulal'ly of the court of common pleas at the seat 
of the State government, omitted all referen1·p to the Gnn·rno1'. 

III. 

THE INJUNCTIO;N SHOULD NOT BE GRANTED BECAUSE OF THE FU­
TILITY OF THE PROCEEDING. 

No f'onrt of er1uity will 1·ver attempt to do that wl1i1·l1 it has not 
the power to enfo1'ce. To do so would lw to pla1·1· Hst'lf in a posi-
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tion of self-confessed impotency. Such a position is one which 
should not be taken wherev·er it would pr ovoke collision between the 
depar·tments. The words used by Chief Justice Marshall as to the 
nature of the thing to be done, furnishing the true t est, and not the 
nature of the office of the person to whom the writ is directed, have 
been much misunderstood, and judges, quoting from memory, have 
imagined that Chief Justice Marshall indulged in some such lan­
guage as that no officer is above the law or too high to be reached. 
The Chief Justice never used such language and never had such an 
intention. On the contrary, he distinctly disclaims all professions 
to any jurisdiction which could not be enforced. In Marbury v. 
Madison, page 169, he says: 

"vVith respect to the officer to whom it should be di­
rected. The intimate political relation subsisting be­
tween the President of the United States and the heads 
of departments, necessarily renders any legal investiga­
tion of the acts of one of those high officers peculiarily 
irksome, as well as delicate; and excites some hesitation 
with respect to t he propriety of entering into such in­
vestigation'. Impressions a re often re('eived, without . 
much reflection or examination, and it is not wonderful 
that, in sucp a case as this, the assertion, by an indivi­
dual, of his legal claims in a court of justice, to which 
claims it is .the duty of that court to attend, should at 
first view be considered by some, as an attempt to in­
trude into the cabinet, and to intermeddle with the pre­
rogatives of the Executive. It is scarcely necessary for 
the court to disclaim all pret ensions to such a jurisdic­
tion. An extravagance, so absurd and excessive, could 
not have been entertained for a moment." 

The paragraphs of the opinion of the chief justice which follow, 
dearly indicate that he had in mind, not the President, but the head 
of a department acting in a peculiarly ministerial capacity, and not 
as the representative or the _organ of any executive discretion. 

Judge Warner, of the Supreme Court of Georgia, in the case of 
Low v. Towns, Governor, 8 Georgia, 372, declared: 

"We are sa tis:fied that, for politic al reasons alone, the 
remedy by mandamus ought not to be enforced against 
the Chief Executive officer of the State. The ultimate 
effect of this remedy, in case of refusal by the Governor 
to obey the laws of the land, would be to deprive the 
people of the State of the head of one of the depart­
ments of the government. This ministerial act required 
by the law is to be performed by the same officer who 
is, by the Constitution, placed at the head of one of the 
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departments of the government, and is required, by the 
Constitution, to perform certain other duties of which 
the people may not be deprived." 

These words save the dignity of the court by putting the refusal 
of the court to grant the writ upon the theory that the people have 
a right to the free action of the Governor, untrammeled by imprison­
ment, but do not deal with the possible difficulty as to how the pro­
cess of the court can be enforced in case of the refusal on the part 
of the Governor to obey. That feature of the case, however, is 
dealt with by Chief Justice Chase, in the case of Mississippi v. 
Johnson, 4 Wallace, 475, where, in speaking of the difficulty of per­
ceiving upon what principle the application for the injunction could 
be allowed, he said: 

"The impropriety of such interference will be clearly 
seen upon consideration of its possible consequences. 

"Suppose the bill fil ed and the injunction prayed for 
allowed. If the President refuse obediellce, it is need­
less to observe that the court is without power to en­
force its process. If, on the other hand, the President 
complies with the order of the court and refuses to 
execute the acts of Congress, is it not clear that a col­
lision may occur between the executive and. Legislative 
Departments of the government? May not the House 
of Representatives impeach the President for such re­
fusa l? And in that case could this court interfere, in 
behalf of the President, thus endangered by compliance 
with its mandate, and restrain by injunction the Senate 
of the United States from sitting as a court of impeach­
ment? Would the strange spectacle be offered to the 
public of an attempt by this court to arrest proceedings 
in that court? These questions answer themselves" * * 
A bill , praying an injunction against the execution of an 
act of Congress by the incumbent of the presidential 
office, cannot be received, whether it describes him as 
President or as a citizen of the State. The motion for 
leave to file the bill is therefore denied." 

In the case of People v. Bissell , Governor of Illinois, 19 III. , ~3~. 
Chief Justice Caton said: 

"We have no power to compel either of the other de­
partments of the government to perform any duty 
which the Constitution or th e law may impose upon 
them, no matter bow palpable such duty may be any 
more than either of those departments may compel ns 
to perform om· duty. The Governor is and must be as 
independent of us as is the Legislatu1·p or as wr a re of 
either of them." 
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It is quite clear~ from the multiplicity and variety of acts which 
the Governor is called upon to perform, that the public service 
would be utterly destroyed by such a collision between the depart­
ments, even if the judiciary should undertake the task of attempt­
ing to coerce the Governor into compliance with its decree. Bear 
in mind, that the Supreme Court, speaking through Mr. Justice Gor­
don (Hartranft's Appeal, 85 P. S., 450), said: 

"If the courts can, in any one instance, or at ans one 
time, control or direct the Executive in the perform­
ance of his duties, they may do so in every instance and 
at all times, and time need not be wasted in the attempt 
to prove that that proposition is not allowable, because 
the Governor could not thus be placed under the guar­
dianship aml tutelage of the courts." 

It is only necessary to observe that Governor Stone g'ranted dur­
ing; his administration 5,030 charters and signed 14,000 commissions, 
and that Governor Pennypacker, within ·the last three months, has 
signed between 2,500 and 2,600 commissions, about 200 military com­
missions, and granted more than 200 charters, with about 500 pend­
ing commissions. If the complainants in this case have a right to 
restrain his action by injunction, ever.y other dissatisfied litigant, 
with .a similar grievance, might do the same, and the proposition in 
this case reduces itself to the preposterous condition that if the 
basis of the complainants' contention is sound, to wit: that the act 
of the Governor in connection with the granting of charters is a 
purely ministerial act and therefore can be mandamused, yet at the 
same time this court can issue an injunction to restrain him from 
doing that which he could be mandamused to perform. The argu­
ment is thus reduced to a palpable absurdity. 

The same argument which has been relied upon in this brief to 
sustain the Governor's position against judicial interference, is ap­
plicable, under the circumstances of these cases, to the Secretary 
of the Commonwealth and to the recorder of deeds- of Indiana 
county. It is unnecessary to do anything more than to quote the 
language of Chief Justice Marshall in the case of Marbury v. Madi­
son. He says: 

"It is not by the office or the person to whom the writ 
is directed, but the nature of the thing to be done, that 
the propriety or impropriety of issuing the mandamus is 
to be determined. Where the head of a department acts 
in a case in which executive discretion is to be exer­
cised; in which he is the mere organ of executive will; 
it is again repeated that any application to the court 
to control. in any respect, his conduct would be re­
jected without hestitation." 
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It is clear that, on principle, the same protection which is ex­
tended to an officer, such as the President or the Governor of a 
State, should be extended to the subordinate officer, where that 
subordinate is but the agent of the executive will, which will, as has 
been shown, cannot be coerced or restrained. It would be idle to 
declare that the principal is free from coercion or restraint if his 
subordinate could be restrained in the executive act which the prin­
cipal directed him to perform. It is quite clear, under the language 
of the act of 1874, that the acts of the Secretary of the Common­
wealth and of the recorder of deeds are not ministerial acts, disas­
sociated from the act of the Governor in the approval of a charter. 
The language of section 3 of the clause relating to certificates for the 
second class (P. L. of 187 4, p. 76), is as follows: 

"The said certificate, aecompanied with proof of publi­
cation of notic<:>, as ht·reinbefore provided, shall then 
be produced to the . Governor of this Commonwealth, 
who shall examine the same, and if he find it to be in 
proper form and within the purposes named in the sec­
ond class, specified in the foregoing section, he shall 
approve thereof and endorse his approval thereon, and 
direct letters patent to issue in the usual form, incorpor­
ating the subscribers and their associates and succes­
sors into a body politic and corporate, in deed and in 
law, by the name chosen, and the said certificate shall 
be recorded in the office of the Secretary of the Com­
monwealth, in a book to be by him kept for that pur­
pose, and be shall forthwith furnish to the Auditor Gen­
ernl an abstract therefrom, showing the name, location, 
amount of capital stock, and the name and address of 
the treasurer of such corporation. The said original cer­
tificate with all of its endorsements, shall then be re­
corded in the office for the recording of deeds, in and 
fot' the county where the chief operations are to be car­
ried on, and from thenceforth the subscribers thereto, 
and their associates and succt>ssors shall be a corpora­
tion, for the purposes and upon thl' terms named in said 
charter." 

It is clear, therefore, that the acts of the secretary and of the 
rPeorder of deeds are so closely connected with the approval of the 
charter by the Governor that any a tternpt to restrain the secretary 
from the performance of his duties, or to restrain the recot'der of 
deeds of the proper county from the performance of his, in relation 
to the charters appron·d by the Governor, would be in eff-ect to de­
stroy the conclusiveness of the Go ,·ernm·'s approval, and would, 
by indi1w·tion, ar-cornplish the very purpose whi<-h it has been the 
object of this argument to show cannot be done in relation to the 
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office of Governor. The acts are so elosely connected with each 
other as to form. parts of each other. The secretary and the re­
corder are, in the words of Chief Justice Marshall, "organs of the 
executive will,'' and any application to the court to control them., in 
any respect in relation thereto, is such conduct as would be rejected 
without hesitation. 

THE CASE OF COMMONWEALTH V. SHORTALL-OPINION OF MR. JUS­
TICE MITCHELL-MARTIAL LAW. 

A somewhat full statement of the facts will be conducive to the 
proper understanding of the case. 

During the summer of 1902 a strike, beginning with a labor union 
known as the United Mine ·workers of America, spread through 
nearly the whole of the anthracite coal region in Pennsylvania. As 
time progressed it 'ms accompanied with increasing disorder and 
violence on the part of the strikers and their sympathizers, so that 
threats and intimidation not only of men but of their women and 
children, rioting, bridge burning, stoning and interference with rail­
road trains, destruction of property and killing of non-union work­
men became of frequent occurrence. The comm.unities affected were 
either in secret sympathy with these acts or lacked the courage to 
put an end to them. 

Among the places where the disorder was greatest was Shenan­
doah in Schuylkill county. There the police and the sheriff in at­
tempting to preserve the peace were overpowered and beaten by 
mobs of strikers, and several citizens killed. The sheriff having 
called upon the Governor, the latter first ordered out a portion of 
the militia and subsequently on further call, the entire division of 
the National Guard, on October 6, 1902, by General Order No. ~9. 

The text of this order which is important is as follows: "In cer­
tain portions of the counties of Luzerne, Schuylkill, Carbon, Lacka­
wanna, Susquehanna, Northumberland and Columbia, tumult and 
riot frequently occur and mob law reigns. Men who desire to work 
haYe been beaten and driven away and their families threatened. 
Railroad trains have been delayed and stoned, and tracks torn up. 
The civil authorities are unable 'to maintain order and have called 
upon the Governor and Commander-in-Chief of the National Guard 
for troops. The situation grows more serious each day. The ter­
ritory involved is so extensive that the troops now on duty are in­
sufficient to prevent all disorder. 'rhe presence of the entire Divi­
sion, National Guard of Pennsylvania, is necessary in these counties 
to maintain the public peace. The Major General commanding will 
place the entire Division on duty, distributing them in such locali-
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ties as will render them most effective for preserving the public 
peace. As tumults, riots, mobs and disorder usually occur when 
men attempt to work in and about the coal mines, he will see that 
all men who desire to work, and their families, have ample protec­
tion. He will protect all trains and other property from unlawful 
interference, will arrest all persons engaging in acts of violence and 
intimidation, and hold them under guard until their release will not 
endanger the public peace, and will see that threats, intimidations, 
assaults and all acts of violence cease at once. The public peace 
and good order will be preserved upon all occasions and throughout 
the several' counties, and no interference whatsoever will be per­
mitted with officers and men in the discharge of their duties under 
this order. 'fhe dignity and authority of the State must be main­
tained, and her power to suppress all lawlessness within her borders 
be asserted." 

Under this order the 18th Regiment, being part of the troops 
under command of Brigadier General Gobin, was stationed in and 
nea r Shenandoah. Several hou,ses occupied by non-union men had 
been dynamited and attempts made upon others. On October 8, 
therefore, General Gobin issued the following order: ''At 5.30 P. M. 
a detail of one corporal and six men should be put at the house of 
Barney Bucklavage, No. 1118 West Co.al street; this house was 
dynamited on the night of October 6 and is occupied by a woman and 
four small children, and for the present I deem it best to guard it; 
my instructions to the guard have been that they shall keep a sentry 
at the front door sitting inside the house with the door ajar, and one 
sentry sitting just outside the rear door under the porch, and if any 
attempt is made to dynamite them, or they are shot at, or stoned, 
or any suspicious characters prowl around, particularly in the rear 
of the house, who fail to halt when directed by the guard, the guard 
shall shoot, and shoot to kill." 

The relator, Arthur Wadsworth, was a private in company A, 
of the 18th Regiment, in servire there, and in the evening of Oc­
tober 8 was posted as sentry in the front yard of the Bucklavage 
house, just outside the door, with orders to halt all persons prowl­
ing around or approaching the house, and if the persons so chal­
lenged failed to respond to the challenge after due warning "to 
shoot, and shoot to kill,' About 11.30 o'clock he discovered a man 
approaching along the side of the road nearest the house and called 
"Halt." The man continued to advance toward the gate. Wads­
worth called again "Halt." The man continued to advance. Wads­
worth then touched the door and said "Corporal of the guard.'' He 
then called "Halt" and again "Halt." The man by this time had 
opened the gate and was coming into the yard, when Wadsworth, 
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in accordance with his orders, fired and the man, whos.e name was 
afterwards found to be Durham, fell to the ground dead. 

A coroner's inquest was held and the jury found that "the shoot­
ing was hasty and unjustifiable" and recommended that the mat­
ter be placed in the hands of the district attorney for investiga­
tion. In the meantime on complaint before a justice of the peace, 
a warrant had been issued for the arrest of Wadsworth, and after 
the return of the regiment from i!lervice he was arrested at his home 
in Pittsburg by the respondent,. a constable of the borough of Shen­
andoah. A writ of habeas corpus was allowed by the presiding 
justice of this court, and the Commonwealth not making any charge 
higher than manslaughter~ the relator was admitted to bail, pend­
ing the argument of the case. 

These are all the material facts and they are undisputed. The 
only appearance of question is in the testimony of some of the wit­
nesses at the inquest that the. deceased was outside the gate when 
they saw him after he had fallen . The relator and some others of 
the guard testified that the deceased had opened the gate and 
entered but staggered back several steps after the shot was fired. 

The issue of General Order No. 39 by the Governor was a declara­
tion of qualified martial law, in the affected districts. In so char­
acterizing it we are not unmindful of the eminent authorities who 
have declared that martial law cannot exist in England or the 
United States at all, or at least, according to the more moderate 
advocates of that view, not in time of peace. Thus in Ex parte 
Milligan, 71 U. S. 2, 127, it is said in the opinion of the majority of 
the court; "martial rule can never exist where the courts are open, 
and in the proper and unobstructed exercise of their jurisdic­
tion." But in the dissenting opinion in the same case, Chief Justice 
Chase convincingly distinguished three classes of military rule, 
which are thus summarized by Judge Hare in his lectures on Ameri­
can Constitutional Law (p. 930): "Military law, then, consists of the 
rules prescribed legislatively for the government of the land and 
naval forces, which, operating both in war and peace, and defined 
by Congress, are an offshoot of the civil or m\llnicipal law. Military 
government is the dominion exercised by a general over a con­
quered State or province. It is therefore a mere applicatlon or ex­
tension of the force by which the conquest was effected, to the end 
of keeping the vanquished in subjection; and being a right derived 
from war, is hardly compatible with a state of peace. Martial Jaw 
is the right of a general in command of a town or district menaced 
with a siege or insurrection to take the requisite measures to repel 
the enemy, and depends, for its extent, existence, and operation, on 
the imminence of the peril and the obligation to provide for the 
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general safety. 'As the offspring of necessity, it transcends the 
ordinary course of law, and may be exercised 3like over friends and 
enemies, citizens and aliens." 

Many other authorities of equal rank hold that martial law exists 
wherever the military arm of the government is called into service 
to suppr€ss disorder and restore the public peace. So far as any of 
the questions in the present case are concerned the difference is 
one of terms rather than of substance and is material chiefly in re­
gard first to the jurisdiction of courts martial or military commis­
sions over citizens not in the military qr naval service, nor engaged 
in recognized war, or secondly, to the responsibility of officers or sol­
diers giving or acting under military orders, when not in actual 
war, to be called to account in the civil or criminal courts. With 
the first of these matters we are not now concerned, and the second 
will be discussed in its due order. 

Order No. 39 was as said a declaration of qualified martial law. 
Qualified in that it was put in force only as to the preservation of the -
public Jileace and order, not for the ascertainment or vindication of 
private rights, or the other ordinary functions of government. For 
these the courts and other agencies of the law were still open and no 
exigency required interference with their functions. But within its 
necessary field, and for the accomplishment of its intended pur­
pose it was martial law with all its powers. The government has 
and must have this power or perish. And it must be real power, 
sufficient and effective for its ends, the enforcement of law, the 
peace and security of the community as to life and property. 

It is not unfrequently said that the community must be either in 
a state -of peace or of war, as there is no intermediate state. But 
from the point of view now under consideration this is an error. 
There may be peace for all the ordinary purposes of life and yet a 
state of disorder, violence and danger in special directions, ·which 
though not technically war, has in its limited field the same effect, 
and if important enough to call for martial law for suppression, is 
not distinguishable, so far as the powers_ of the commanding officer 
are concerned, from actual war. The condition in fart exists, and 
the law must recognize it, no matter how opinions ma:v differ as to 
what it should be most correctly called. ·when the civil authorit~'. 
though in existence and operation for some purposes, is yet un­
able to prem0 rve the public order and resorts to military aid, this 
necessarily means the supremacy of actual forre, the demonstration 
of the strong hand usuall~· held in resen-P and operating only by its 
moral infltwncP, bnt now brought into active ex~0rcise, just as the 
ordinary criminal tendenr~- in i"lw comrnunit~7 is held in check by the 
knowledg-0 and frnr of nw lnw, bnt the ov4:'rt law breaker must be 
taken into actual custody. 

When the mayor or burgess of a municipality finds himself un-
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able to preserve the public order and security and calls upon the 
sheriff with the posse comitatus, the latter becomes the responsible 
officer and -therefore the higher authority. So if in turn the sheriff 
finds his power inadequate, he calls upon the larger power of the 
State to aid with the military. 'l'he sheriff may retain the com­
mand, for he is the highest executive officer of the county, and if he 
does so, ordinarily the military must act in subordination to him. 
But if the situation goes beyond county control, and requires the full 
power of the State, the Governor intervenes as the supreme execu­
tive and he or his military representative becomes the superior and 
commanding officer. So too if the sheriff relinquishes the command 
to the military, the latter has all the sheriff's authority added to his. 
own powers as to military methods. 

The resort to the military arm of the government therefore means 
that the ordinary civil officers to preserve order are subordinated, 
and the rule of force under military methods is substituted to what­
ever extent may be necessary in the discretion of the military com­
mander. To call out the military and then have them stand quiet 
and helpless while mob law overrides the civil authorities, would be 
to make the government contemptible and destroy the purpose of its 
existence. 

The effect of martial law, therefore, is to put into operation the 
powers and methods vested in the commanding officer by military 
law. So far as his powers for the preservation of order and se­
curity of life and property are concerned, there is no limit but thP 
necessities and exigency of the situation. And in this respect there 
is no difference between a public war and domestic insurrection. 
What has been called the paramount law of self-defense, common 
to all countries, has established the rule that whatever force is 
necessary is also lawful. 

"Whatever force is necessary for self-defense is also 
lawful. This law, applied nationally, is the martial law, 
which is an off-shoot of the common law, and although 
ordinarily dormant in peace, may be called forth by in­
surrection or invasion. War has exigencies, that can­
not readily be enumerated or described, which may ren­
der it necessary fo1~ a commanding officer to subject 
loyal citizens, or persons who though believed to be dis­
loyal have not acted overtly against the government, 
to deprivations that would under ordinary circum­
stances be illegal; and he must then depend for his 
justification, not on the laws of war, but on the neces­
sity which, as has been here seen, may warrant the 
taking of life, and will therefore excuse any minor de­
privation:'' Hare, Am. Constitutional Law, lect. xlii, p. 
924. 

"When a riot assumes such proportions that it cannot 
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be quelled by ordinary means, and threatens irreparable 
injury to life or property, the sheriff may call forth the 
posse comitatus and exercise an authority as their chief 
which can hardly be distinguished from that of a gen­
eral engaged in repelling a foreign enemy or subduing 
a revolt. Arms may be used as in battle to bear down 
resistance; and if loss of life ensues, the circumstances 
will be a justification. The measure does not, however, 
cease to be civil, or fall beyond the rules which apply 
when a house is entered in the night by burglars, or a 
traveler shoots a highwayman who demands his money. 
Nor will it change its character because the military are 
called in and the sheriff delegates his authority to the 
commanding officer. As Lord .Mansfield showed in the 
debate on the Lord George Gordon riots in 1780, soldiers 

. are subject to the duties and lia.bilities of citizens, al­
though they wear a uniform, and may, like other indi­
viduals, act as special constables or of their own motion 
for the suppression of a mob, and if the staff does not 
suffice employ the sword. The intervention of the mili­
tary does not introduce martial law in the sense in 
which the term is understood under despotic govern­
ments, and even by some distinguished jurists, because, 
agreeably to the same great magistrate and the settled 
practice in England and the United States, they a.re 
liable to be tried and punished for any excess or abuse 
of power, not by the martial code, but under the com­
mon and statute law:" Hare, Am. Const. Law, lect. :x:li, 
p. 906. 

l'his last quotation illustrates and explains the difference in the 
application of the term martial law which has given so much ap­
parent trouble to some of the text writers. There is no real differ­
ence in the commander's powers in a public war and in domestic 
insurrection. In both he has whatever powers may be needed for 
the accomplishment of the end but his use of them is followed by 
different consequences. In war he is answerable only to his military 
superiors, but for acts done in domestic territory, even in the sup­
pression of public disorder, he is accountable, after the exigency has 
passed, to the laws of the land, both by prosecution in the criminal 
courts, and by civil action at the instance of parties aggrieved. On 
this all the authorities agree, and the result flows from the view 
that martial law in this sense is merely an extension of the police 
power of the State, and therefore, as expressed by Judge Hare in 
the quotation supra, an "offshoot of the common law which though 
ordinarily dormant in peace, may be called forth by insurrection 
or invasion ." See Sparhawk v. Respublica, 1 Dallas. 357 Mitchell 
v. Harmony, 13 How. (U. S.) 115, Ford v. Surget, 9·7 U. S. 594, and 
English cases cited in 2 .Hare on Const. Law, ch. xli. 

In determining the responsibility for such acts, the courts pro-



No. 21. OF THE ATTORNEY GENERAL. 389 

ceed upon the principle of the comm.on law as applied in issues of 
false imprisonment, self-defense, etc., that the acts must be judged 
by the appearance of things at the time. "It is not less clear that 
although the justification must be based on necessity, and cannot 
stand on any other ground, it will be enough if the circumstances 
induce and justify the belief ·. that an imminent peril exists, and 
cannot be averted without transcending the usual rules of conduct. 
For when the. exigency does not admit of delay, and there is a reason­
able and probable cause for believing that a particular method is 
the only one that can avert the danger, it will be morally necessary, 
even if the event shows that a different and less extreme couriSe 
might have been pursued with safety:" Hare, Const. Law, p. 917. 

"It is the emergency that gives the right, and the emergency must 
be shown before the taking can be justified. In deciding upon this 
necessity, the state of the facts as they appear to the officer at the 
time he acted will govern the decision, for he must necessarily act 
upon the information of others as well as his own observation. And 
if, with such information as he had a right to rely upon, there is 
reasonable ground for believing that the peril is immediate and 
menacing or the necessity urgent, he is justified in acting upon it, 
and the discovery afterwards that it was false or erroneous will not 
make him a trespasser:" 'Faney, C. J., Mitchell v. Harmony, 13 
How. 115. · 

And while the military are in active service for the suppression 
of disorder and violence, their rights and obligations as soldiers 
must be judged by the standard of a~tual war. No other standard 
is possible, for the first and overruling duty is to repress disorder, 
whatever the cost, and all mean13 which are necessary to that end 
are lawful. The situation of troops in a riotous and insurrectionary 
district approximates that of troops in an enemy's country, and in 
proportion to the extent and violence of the overt acts of hostility 
shown is the degree of severity justified in the means of repres­
si<Jn. The requirements of the situation in either case, therefore, 
shift with the circumstances, and the same standard of justification 
must apply to both. The only difference is the one already adverted 
to, the liability to subsequent investigation in the courts of the land 
after the restoration of order. 

Coming now to the position of the relator, in regard to respon­
sibility, we find the law well settled. "A subordinate stands as re­
gards the application of these principles, in a different position 
from the superior whom he obeys, and may be absolved from liability 
for executing an order which it was criminal to give. The question 
is, as we have seen, had the accused reasonable cause for believing 
in foe necessity of the act which is impugned, and in determining 
this point, a soldier or member of the posse comitatus may obviously 
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take the orders of the person in command into view as proceeding 
from one who is better able to judge and well informed; and if the 
circumstances are such that the command may be justifiable, he 
should not be held guilty for declining to decide that it is wrong 
with the responsibility incident to disobedience, unless the case 
is so plain as not to admit of a reasonable doubt. A soldier, con­
sequently, runs little risk in obeying any order which a man of com­
mon sense so placed would regard as warranted by the circum­
stances:"' Hare, Const. Law, p. 920. 

The cases in this country have usually arisen in the army and 
been determined in the United Htates courts. But by the Articks 

_- of 'Var (art. 59) under the acts of congress, officers or soldiers 
charged with offenses punisLable by the laws ·of the land, are re­
quired (except in time of war) to be delivered over to the civ il (i. e. 
in distinction from military) authorities; and the courts proceed 
upon the vrinciples of the common (and statute) law: 31 Fed. Repr. 
711. The decisions therefore are pt·L·cedents applicable here . 

. \ leading ease is U. H. Y. Clark, 31 Fed. Repr. 710. A. soldier 
on the military resenation at Fort \Vayne had been conYicted by 
court martial and when brought out of the guardhouse with other 
prisoners at "retreat," broke from tlte ranks and was in the act 
of escaping when Clark, who was the sergeant of the guard, fired 
and killed him. Clark vrns chatged with homicide and brought be­
fore the United States district judge, sitting as a committing magis­
trate. Judge Brown, now of the Supreme Court of the United 
States, delivered an elaborate. and well considered opinion, which 
has ever since been quoted as authoritative. In it he said, "The case 
reduces itself to the naked legal proposition whether the prisoner 
is excused in law in killing the deeeased." Then after referring 
to the common-law principl e tl1at an officer having custody of a 
prisoner charged with felony may take his life if it becomes ab­
solutely necessary to do so to p1·1·wnt his escape, and poin ting out 
the peculia1·ities of the militai·y code which practically abolish the 
<iistinction between felonies and misdt•meanors, he continued, "l 
have no doubt the same pririeiple \\'<Hild apply to the ads of a sub­
ordinate offieer, performed in co111j1liance with his supposed duty 
as a soldie1·; and unless the :wt we1·<· manifestly beyond the scope 
of his authority, or w1·re sueh tlint a man of ordinary sense and 
und<·t·standing would know that it was illegal, that it wonld be a 
pl'ot<·dion to him, if li e ndl'd in g-ood faith and withonJ· malice." 

In M('('all Y. McDowell, l .\bb. (IT. S.) 21:2, \vheH· an action was 
brought by plaintiff ag·;1inl't <l<·n. MeDowell and Capt. Douglas for 
fahw imp1·i sonnwnt under a g·1·m·1·al order of the former for the ar­
rest of persons publicly exulting 0\' 1'r the assassination of President 
Lincoln, the court said, "Except in a plain ease of excess of au-
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thority, where at first blusll it is apparent and palpable to the com­
monest understanding that the order is illegal, I cannot but think 
that the law will excuse a military subordinate, when acting in 
obedience to the order of his commander, otherwise he is placed in 
a qangerous dilemma of being liable to damages to third persons~ 
for obedience to the order, or for the loss of his commission and dis­
grace for disobedience thereto. * i'" * * Between an order 
plainly legal and one palpably otherwise there is a wide middle 
ground where the ultimate legality and propriety of orders depends 
or may depend upon circumstances and conditions, of which it can­
not be expected that the inferior is informed or advised. In such 
cases justice to the subordinate demands, and the necessities and 
efficiency of the public service require tha.t the order of the superiw 
should protect the inferior, leaving the responsibility to rest where 
it properly belongs, upon the officer who gave the command." The 
court sitting· without a jury accordingly gave judgment for Capt. 
Douglas, though finding damages against Gen. McDowell. 

In U. S. v; Carr, 1 ·woods, 480, which was a case of the shooting 
of a .soldier in Fort Pulaski by the prisoner who was sergeant of the 
guard, Woods, J., afterwards of the 8upreme Court of the United 
States, charged the jury: "Place }'ourselves in the position of the 
prisoner at the time of the homicide. Inquire whether at the mo­
ment he fired bis piece at the deceased, with his surroundings at 
the time, he bad reasonable ground to believe, and did believe, that 
the killing or serious wounding of the deceased was necessary to 
the suppression of a mutiny then and there existing, or of a disorder 
which threatened to ripen into mutiny. If he had reasonable ground 
so to believe, then the killing was not unlmvful. But if o.n the other 
hand the' mutinous conduct of the soldiers, if there was any such .. 
had ceased, and it so appeared to the prisoner, or if he could reason­
ably haYe suppressed the disorder without the resort to such violent 
means as the taking of the life of the deceased, and it would so 
have appeared to a reasonable man under like circumstances, then 
the killing was unlawful. But it must be understood that the law 
will not require an officer charged with the order and discipline 
of a camp or fort to weigh with scrupulous nicety the amo.unt of 
force necessary to suppress disorder. The exercise of a reasonable 
discretion is all that is required." 

In Riggs Y. State, 4 Cald. 85, tlu· Supreme Court of Tennessee held 
to be correct an instruction to the jury that "any order given by an 
officer to his priYate which does not expressly and clearly show on 
its face, or in the body thereof, its own illegality, the soldier would 
be bound to . ohey, and such order would be a protection to him." 

These are the principal .\meriean cases and they are in entire ac­
cord with the long line of established authoritjes in England. 
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Applying these principles to the act of the relator, it is clear 
that he wal;\ not guilty of any crime. 'fhe situation as already shown 
was one of martial law, in which the commanding general was au­
thorized to use as . forcible military means for the repression of 
violence as his judgment dictated to be necessary. The house had 
been dynamited at night and threatened again. With an agent so 
destructive, in hands so lawless, the duty of precaution was corres­
pondingly great. There was no ground therefore for doubt as to 
the legality of the order to shoot. The relator was a private sol­
dier and his :first duty was obedience. Hi~ orders were clear and 
specific, and the evidence does not show that he went beyond them 
in his action. There was no malice for it appears affirmatively that 
he did not know the deceased, and acted only on his orders when 
the situation appeared to call for action under them. The un­
fortunate man who was killed was not shown to have been one of 
the mob gathered in the vicinity, though why he should have turned 
into the gate is not known. The occurrence, deplorable as it was, 
was an illustration of. the dangers of the lawless condition of the 
community, or of the minority who were allowed to control it, and 
must be classed with the numerous instances in riots and mobs, 
where mere spectators and evell" distant non-combatants get hurt 
without apparent fault of their own. 

Whenever a homicide occurs it is not only proper but obligatory 
that an official inquiry should be made by the legal authorities. 
Such an inquiry was had here at the coroner's inquest, and if there 
were any doubt about the facts we should remand the relator 
to the custody of tb,e constable under his warrant, for a further 
hearing before the justice of the pea.ce. But there was no conflict 
in the evidence before the coroner, and the Commonwealth's officer 
makes no claim here that anything further can be shown. The 
facts therefore are not in dispute, and the question of relator's 
liability depends on whether he had reasonable cause to believe in 
the necessity of action under his orders. As said by Judge Hare, 
citing Lord Mans.field in Mostyn v. Fabrigas, 1 Cowper, 161, "The 
question of probable cause in this as in most other instances, is 
one of law for the court. The facts are for the jury; but it is for 
the judges to say whether, if found, they amount to probable cause:" 
Hare's Const. Law, 919. 

In U. S. v. Clark, 31 Fed. Repr. 710, already cited, Mr. Justice 
Brown said "it may be said that it is a question for the jury in each 
case whether the prisoner was justified by the rircnmstances in 
making use of his musket, and if this were a jury trial I should sub­
mit that question to them. * ·>- ~ * but as I wouid, acting in 
(that) caparity, set aside a conviction if a verdict of guilty were 
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rendered, I shall assume the respons~bility of directing his dis­
charge." 

This court, either 13itting as a committing magistrate or by virtue 
of its supervisory jurisdiction over the proceedings of all subordinate 
tribunals (Gosline v. Place, 32 Pa. 520) has the authority and the 
duty on habeas corpus in favor of a prisoner held on a criminal 
charge, to see that at least a prima facie case of guilt is supported 
by the evidence against him. In the relator's case the facts pre­
sented by the evidence are undisputed and on them the law is clear 
and settled. If the case was before a jury we should be bound to 
direct a verdict of not guilty and to s-et aside a contrary verdict if 
rendered. It is therefore our duty now to say that there is no legal 
ground for subj-ecting him to trial and he is accordingly discharged. 

The relator, Arthur Wadsworth, is discharged from further 
custody under the warrant held by respondent. 

26 



APPENDIX II. 
SCHEDULE A. 

FORMAL HEARINGS BEFORE THE ATTORNEY GENERAL. 

Correspondence Institute of America, Clark Company, pro-
prietor. 

L ackawanna Valley Rapid Tra nsit Company, ................ . 
S. J . Harris, J ohn A. Cox a nd William R. J ohnston, .... . . . . 
Interior Construction and Improvement Company-with no-

tice t o D. F . Maroney, trustee. 
L. F Duanne et al., and N ew Brighton, Beaver Falls and 

Morado Electric Street Railway Company. 
L. F . Duanne et a l., and Rochester, Beaver Falls and Van 

Port Electric Street Railway Company. 
H oram Run Railroad Company, . ............................ . 
Alba Dentist Company, ............ . ... . .... .................. . 
Mifflin Bridge Company, . ... . .. .. . .. ...... ... ...... . . . ..... .... . 
McKeesport and West Elizabeth Street Railway Company, .. 
Wilkinsburg, F rankstown Avenue a nd Verona Street R a il-

way Company. 
Braddock and Duquesne Bridge Company, . ... . .............. . 
Bellevernon and East Side Railway Company, .............. . 
Braddock and North Homestead Street Railway Company, .. 
Castle Shannon Railway Company, . .............. . ........ .. . 
Duquesne and Dravosburg Street Railway Company, . . .... . 
N orth Branch Steel Company, ..................... . .... . . . . . . . 
Point Bridge Company, . . . . . .................................. . 
N orthumberl•and Water Supply Company, ............... .. .. . 
Paxton Flouring Mill Company, .. .. . ..................... . . .. . 
Easton and Belvidere Street Railway Company, ........ .. .. . . 
Allia n ce, Bath a nd N a zareth Street Railway Company, .... . 
Cement Belt Street Railway Company, ..... .... ... .. . . .. . .. . . 
Nazareth and Bath Street Railway Company, .. ........ .. .. . . 
Bethlehem and Bath Street Railway Company, ............. . 
Bethlehem and Siegfried Street Ra.ilway Company, . . .... . . . . 
William H . Middle ton, . ..... . .. . .......... . .... .. . . ...... . ..... . 
C. M. Miller, Amos H. Smith and H. M. Nissley, ............ . 
Spangler a nd Hastings Electric Railway Company, ........ . . 
B erks Electric Light, Heat and Power Company of Reading , 
Schuylkill Valley Electric Company of Reading, ...... . ... . . . 
Womelsdorf and Myerstown Stree t Railway Company, . .. . . . 

Quo warranto, 

Quo warranto, 
Quo warranto, 
Quo warranto, 

Quo warranto, 

Quo warranto, 

Quo warranto, 
Quo warranto, 
Quo warranto, 
Quo warranto, 
Quo warranto, 

Quo warranto, 
Quo warranto, 
Quo warranto, 
Quo warranto, 
Quo warranto, 
Quo warranto, 
Quo warranto, 
Quo warranto, 
Quo warranto, 
Quo warranto, 
Quo warranto, 
Quo warranto, 
Quo warranto, 
Quo warranto, 
Quo warranto, 
Quo warranto, 
Quo warranto, 
Quo warranto, 
Quo warranto, 
Quo warranto, 
Quo warranto, 

Allowed. 

Allowed. 
Allowed. 
Allowed. 

Allowed. 

Allowed. 

Allowed. 
Allowed. 
Allowed. 
Allowed. 
Allowed. 

Allowecl. 
Allowed. 
Allowed. 
Allowed. 
Allowed. 
Allowed. 
Allowed. 
Allowed. 
Allowed. 
Allowed. 
Allowed. 
Allowed. 
Allowed. 
Allowed. 
Allowed. 
Allowed. 
Allowed. 
Allowed. 
Allowed. 
Allowed. 
A llowed. 

0 
fl: 
t1 
0 
p 
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South End Street Railway Company, . . ............... .. ..... . 
Kutztown Street Railway Company, ...... . ......... .. . . .. . .. . 
Chester and Rose Valley Street Railway Company, ......... . 
Arch and Green Street Electric Railway Company, .... . .... . 
East Side Street Ra'ilway Company, . ................... . ...... . 
Co.Jwyn and Ridley Park Street Railway Company, ... . .... . 
Reading and Laneaster Electric Railway Company, ........ . 
Tweltfh and Thirteenth Streets Railway Company, .... . .. . . 
Hamburg Street Railway Company, ..... . .................... . 
Reading and Pottstown E:Jectric Railway Company, ........ . 
Reading and Millmont Street Railway Company, .. . . . .... . . . 
Reading, Hamburg and Pottsville Street Rwilway Company, 
Reading , Fleetwood and .Kutztown Railroad Company, .. . .. . 
Reading and Birds.boro Railway Company, . ........... . ...... . 
Lima, Gradyville and West Chester Street Railway Com-

pany. 
West End Electric Street Railway Company, .. . ... .. ..... ... . 
Darby and Fernwood Street Railway Company, . ............ . 
West Side Street Railway Comp•any, .............. ... ..... . .. . 
Reading and Hamburg Railway Company, . ... . . ............ . 
Chester and Rockdale Street Railway Company, ......... . . .. . 
Chester and Middletown Street Railway Company, . .. . . . .... . 
Standard Traction Company. . ..... . .......................... . 
Consolid•ated Traction Company, . . . . . .. . ....... : ..... . . . ..... . 
Clifton and Sharon Hill Street Rail way Company, . . ....... . 
Morrisville and Trenton Street Railway Company, . .. . ...... . 
Black Bear Street Railway Company, ..... . ........... ... .... . 
Allentown and East Allentown Bridge Company, ........... . 
Pittsburg, Johnstown, Ebensburg and Eastern Railroad 

Company. 
Altoona and Philipsburg Connecting Ra.ilroad . Company, .... 
Pittsburg, Virginia and Charleston Railway Company and 

Brownsville and State Line Railroad Company. 
B. H. Warren, Dairy and Food Commissioner, . .. ....... . . .. . 
National Council, Junior Order of United American Me­

chanics. 
Glenwood Railroad Company, ......... .......... . ............ . 
Harrisburg, Carlisle and Chambersburg Turnpike Road 

Company. 
Consumers ' Gas Company of Scrant on, . . . ..... .. .. ........ . . . 

Quo warranto, 
Quo warranto, 
Quo warranto, 
Quo warranto, 
Quo warranto, 
Quo warranto, 
Quo warranto, 
Quo warranto, 
Quo warranto, 
Quo warranto, 
QUO warranto , 
Quo warranto, 
Quo warranto, 
Quo warranto, 
Quo warranto, 

Quo warranto, 
Quo warranto·, 
Quo warranto, 
Quo warranto, 
Quo warranto, 
Quo warranto, 
Quo warranto, 
Quo warranto, 
Quo warranto , 
Quo warranto, 
Quo warranto, 
Quo warranto, 
Quo warranto, 

Quo warranto•, 
Quo warranto·, 

Quo warranto, 
Quo warranto, 

Quo warranto, 
Quo warrantc 

,Quo warranto·, 

······ ·· ······· ······· Allowed. 

···················· ·· Allowed. 
....... .... ... ........ Allowed. 

····· ···· ··· ·········· Alloweg. 
·· ········ ········· ··· Allowe . 

········· ······· ······ Allowed. 
............. .. ..... .. Allowed. 

········ ····· ········· Allowed. 

······· ·· ···· ·· ··· ··· · Allowed. 

·· ······ ·············· Allowed. 
......... ... ......... . Allowed. 

········· ············· Allowed. 
·· ······ · ··· ·········· Allowed. 
..... ... ..... ... .. .. .. Allowed. 

···· ·· ·· ····· ········· Allo_wed. 

...... ...... ......... Allowed. 

··· ··········· ···· ··· Allowed. 
.. ..... ..... ....... .. Allowed. 
...... ...... ..... .... Allowed. 
.. .......... ..... .. .. Allowed. 
... ............... ... Allowed. 

··· ·········· ···· ·· ·· Allowed. 
.. .. .. .. ...... ... ..... Allowed. 

········· ···· ·· ··· ··· Allowed. 

·· ··· ········ ·· ····· · Allowed. 
···· ·· ·· ········· · · ·· Allowed. 
.. .. ...... ..... ..... . Allowed. 
.... ............ ..... Allowed. 

..... .... .......... .. Allowed. 

····················· Allowed. 

..... ... .... ....... .. Proceedings 

.... ..... . . . . .. ...... Refused. 

. ............ ... ..... Refused. 

············· ··· ····· Allowed. 

. .............. ...... Refused. 

abandoned. 



Frank G. McAnich, justice of the peace, Stowe township, 
Allegheny county. 

Blairsville and Derry Stree t Ra·ilway Oompany. . . . ... .. ..... . 
Bankers' Street Railway Company, . . .. . , ................ . .... . 
Iron City Street Railway Compa ny, .. ...... . ...... . . . ....... . . 
Union Railroad Company, .......... . .. . .......... .. .. . . ....... . 
Northern B oulevard Company, ..... .. .. ............ . . ........ . 
Glenwood Rapid Transit Stree t Railway Company, .. ....... . 
P eople's Railway Company, Schuylkill Electric Railw~y 

Company and Pottsville Union Traction Company. 
Broa d Street Rapid '1.'ransit Railway Company, ...... . .... .. . 
H a rry J. Trainer, Harry C. R a nsley and Joseph H. Klem-

m er , select councilmen, city of Philadelphia. 
B eaver Terrace Street Railwa y Company, .......... ......... . 
K e ystone Standard Watch Company, ........ . . . ....... . .. .. . . 
Max D. Lieber, ........ .. . . . ........ .. .. . ... .. . .. .. . ........... . 
E aste rn College of Painless D entistry, . . . ........ . . ...... .. ... . 
Danville and Riverside Stree t R a ilway Company and Dan-

ville a nd Bloomsburg Stree t Railway Company. 
Union Railroad Company , ........ . ... .. .. ...... ... .. ..... . ... . 
B eaver Valley Rai lroad Company, ... .. ..... ... .......... . ... . 
Berwyn Social Club, . . .. . ... . . . .. . .......... . . .. ...... . .. . . .. .. . 
Chemical Specialty Company, . . . . ... . ...... . . . . . .. .. . . ....... . 
Smith F erry Company, ..... . .. . ...... . ...... .. .. . .. . . ...... ... . 
Munha ll Water Company, ........... . ............. . ........ . . . . 
Fred eric P. Hiller, Mattha n Harbster, Edward E'lbert and 

Solomon H . Close, water commissioners o.f city of Reading. 
Philadelphia R apid Transit Street R a ilway Company, ..... . 
Samuel J. Harris, J ohn A. Cox a nd Wi)Ham R. Johnstown, 
Erie Rapid Transit Company et al., . ..... . . . . . ... ........ . ... . 
Norristo w n and Main Line Connecting Railroad Company, .. 
Sewickley A cademy, . .. .. ... . .. .... . ........ ..... .. ...... .. ... . 
City of Erie , ... .... .. . . . .. .. . ........ . ..... . ..... ....... . ... ... . . 
Phoenixville and Bridgeport Electric Roa1lway Company, ... . 
Pittsburg , Shawmut and Northern Railroad Company, . . .. . . 
Seventh Day Baptist Congregation of Snow Hill, Franklin 

county. 
Consumers' Brewing Compa ny, ......... .. .... .. . . .. ..... . ... . 
J . W. McKee e t al., . .. . .................... .. .... ..... .. ...... . 
Phoenixville and Bridgeport Electri c Railway Company, . . . . 
Del a wa r e Valley Railroad Comp,any e t al., .. ................ . 

Quo warranto, ················· ···· 
Quo warranto, .......... ........ ... 
Quo warranto, ..... . .... ... ..... ... 
Qm:> warranto , ···· · ·· .. ... ······ ··· 
Quo warranto, ........ . . . . . ..... ... 
Quo warranto, ···· ······· ····· ····· 
Quo w arranto, ···· ········ ··· ······ 
Quo w a rranto, ····· .. ········· ·· ··· 
Quo vvarranto, ..... .. ······ ········ 
Quo warranto, ···· ·············· ··· 
Quo warranto, ... .. ..... ... . . .. .... 
Quo war<ranto, ..... ...... ...... .... 
Quo warranto, .. ... ...... ...... . ... 
Quo warranto, .... .. . ·· ·· ···· ······ Quo w arranto, ... ... ............ .. . 
Quo war·ranto, ..... .. ····· ......... 
Quo warranto, .... . .. ... .. ... .. .... 
Quo war<ramto, .. . .. .... ... ... .. .. .. 
Quo war-ranto, .... . ... .. ...... ..... 
Quo warranto, ····· ··· ···· ····· .... Quo warranto, ... . . ···· · · · .. . .. .... 
Quo warranto, ..... ..... . . .... . .... 
Quo warranto, .... .... . ... .. .... .. . 
In equity, ........ . .... . . .......... . 
In equity (ac

1
t of May 7, 1887), . .. . 

In equity, ....... . .... . ........... . . 
In equity, . . .. .... .. .... . ... . . . . ... . 
In equity, ........... . ...... .. .... . . 
In equity, ......... . . . .... . ..... .. . . 
In equity, ........... . ...... . ... . .. . 
In equity , . ... .. .... .. .. .......... . . 

In equ ity , 
In equit y, 
In equity, 
In equity 

1887) . 
(under act of May 7, 

Application withdrawn. 

Proceedings abandoned. 
R efused. 
R efused. 
R efused. 
Proceedings aban'doned. 
Proceedings abandi;med. 
R efused. 

Application withdrawn. 
R efused. 

R efused. 
Allowed. 
R efused. 
Proceedings abandoned. 
R efused. 

R efused. 
Refused. 
R efused. 
P ending. 
Refused. 
Allowed. 
Allowed . 

Allowed. 
Proceedings abandoned. 
AppHC'ation allowed. 
Use ,of name of Com'th a llowed. 
Use ,of name of Com'th allowed. 
Proceedings discontinued. 
Use of name of Com'th refused. 
Use of name of Com'th refused. 
Use of name of Com"th a llowed. 

P etition filed. Pending. 
Use of name of Com'th allowed. 
Use of name of Com'th allowed. 
Application allo·wed. 

0 p: 
lj 
0 
.<> 



No. 21. OF THE ATTORNEY GENERAL. 

SCHEDULE B. 

INSURANCE COMPANY AND BANK CHARTERS APPROVED. 

Allegheny Fire Insurance Company, Allegheny, ...... . 
American Relief AssuTance Company, Philadelphia, .. 
Butler Patrons Mutual Fire Insurance C~mpany, 

Prospect, ...................... ....... .. . ... ............. . 
Crescent Mutual Fire Insurance Company of Venango 

County, B1g Bend, ................. ...... .. .... ...... .. 
Cream·ery and Cheese Factory Mutual Fire Insurance 

Company, Honesdale, ... ..... ......... .. ... . ...... ... . . 
Dry Goods Mutual Ft.re Insurance Company, Philadel-

phia, ...... .. .... .. ...................................... . 
Duquesne Mutual Fire Insurance Company, Pittsburg, 
Employers' Indemnity Company, Philadelphia, ..... . . . 
Exchange Mutual Fire Insurance Company, Philadel-

phia, . .... . ............... ... ....................... .... .. . 
Fort Pitt Mutual Fire Insurance Company, Pittsburg, 
Guardian Mutual Fire Insura.nce Company, Pittsburg, 
J·ohnstown Mutual Fire Insurance Company, Johns-

town, . . .. .. .. .. .. . ..................... ....... ... .. ..... . 
Keystone Indemnity Company, Harrisburg, ....... . .. . 
Lumbermen's and Merchants' Mutual Fire Insurance 

Company, Williamsport, ....... ... ........ . . . .. . .... . . 
Lafayette Mutual Fire· Insuriance Company, Pittsburg, 
Leatherman's Mutual Fire Insurance Company, Phila-

delphia, .......... . .. .. .......... . . . ... .. ... . .. ......... . 
Mahanoy Mutual Fire Insurance Company, Ashland , .. 
Mt. Oarinel Mutual Fire Insurance Company, Mt. 

Carmel, ................ . .. .... ....... . ... ......... . . . ... . 
N'ational Relief Assurance Company, Philadelphia, . . 
National Hardware Dealers' Mutual Fire Insurance 

Company, Huntingdon, .... ... .......... . .... . . .. ..... . 
North American Mutual Fire Insm:-ance Company, 

Pittsburg, . . .... ...... .................................. . 
Philadelphi'a Fire Insurance Company, Philadelphia, .. 
Palmyra Mutual Fire Insurance Company, Palmyra 
Penn Sick and Accident Benefit Company, Leechburg, 
Pr-ogressive Mutual Fire Insurance Company , York, .. 
Rural Valley Mutual Fire Insurance Company, Rural 

Valley, ............................. · ·· ·· · ·· ·· · .. · · ... ·· · 
Reliance Life Insurance Company, Pittsburg, ....... . . . 
Retailers' Mutual Fire Insurance Company, Philadel-

phia, .... .' .. .... ... . .. .. ... ... . ....... . .. .. .......... .. .. . 
Republic Mutual Fire Insurance Company, Johnstown, 
Steelton Mutual Fire Insurance Company, Steelton, .. 
State Mutual Fire Insurance Company, Philadelphia, . 
Shenandoah Mutual Fire Insurance Company, Shen-

andoah, ............ . .. ... ... . ............ . ... . ....... . .. . 
Sobeinshi Mutual Fire Insurance Oompany, Mt. Car-

mel, . .... . . .. . ....... . ... ................ . . .............. . 
Traders' Mutual Fire Insurance Company , Philadel-

phia, . ........ . ............ . . . .................. . . ....... . 
Theatres Mutual Fire Insurance Company, Philadel-

phia, ........ .... ....... . ..... .. .. .. . . ..... . ............. . 
Urban Mutual Fire Insurance Company, Bedford, ... . 
United States Fire Insn!'ance Company, Philadelphia, 
United States Mutual Live Stock Insurance Company, 

Johnsto·wn, .. .... . ... ..... . ........... .. .. . . ............ . 
Alliance Insurance Company of Philadelphia, .. . ...... . 
Altoona, Urban Mutual Fire Insurance Company , Al-

toona, .................. .. .. ... . ......................... . 
Ferguson Y.alley Mutual Fire Insurance Company, 

Lewistown, . ..... . . . .. . ........ .. . . . . .......... . ........ . 
Pomona No. 3 Mutual Fire Insurance Company, West 

Chester, ................................................ . 

February 6, 1903. 
September 9, 1903. 

July 15, 1904. 

August 26, 1903. 

June 15, 1904. 

February 6, 1903. 
November 17, 1903. 
March 18, 190·3. 

August 17, 1904. 
June 29, 1904. 
Octa ber 5, 1904. 

August 29, 1904. 
April 7, 1904. 

February 12, 1903. 
July 15, 1904. 

June 16, 1903. 
June 16, 1903. 

June 15, 1904. 
August 26, 1903. 

November 5, 1903. 

May 3, 1904. 
March 25, 1903. 
August 5, 1903. 
Jun« 15 , 1904. 
September 17, 1904. 

March 17, 1904. 
March 31, 1903. 

May 27, 1903. 
Octa ber 19, 1904. 
March 23 , 1903. 
April 16, 1903. 

June 25, 1903. 

May 18, 1904. 

August 26, 1903. 

May 5, 1904. 
May 9, 1903. 
December 28, 1903. 

July 15, 1904. 
December 5, 1904. 

December 8, rn04. 

December 8, 1904. 

December 30, 1904. 
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SCHEDULE B-Continued. 

East End Bank, Harrisburg , .. . .... . . ... .. .. . . .. ... . ... . 
Farmers' Bank of McSherrystown , ... .. . .. ......... . .. . 
Pioneer Dime Bank, Carbondale , . . .... .... .... ........ . 
Taylor Discount and Depos1t Bank , T aylor, ........... . 
Libe rty Discount a nd Savings Bank, Carbondale, ... . . 
Bank of Brushton, Pittsburg, . .......... .. ............ . 
Farmers' a nd Deposit Bank of Pittsburg, ............. . 
The Citizens' Bank, Braddock , .................. .. ... .. 
P ennsylvania Savings Bank, Pittsburg, . . . .... . ... . . .. . 
Citizens' Bank of Fayette City, ........ .... . ..... .... .. . 
Dollar Bank, New Castle, ..................... .. .. .. . .. . 
P eople 's Bank, Steelton, .... . .. ... .................. .... . 
Bank of Coal Center, Coal Center, ......... .. .. . ..... . 
Avonmore B a nk , Avonmore, .. . ...... : . . ... .. .. . . ...... . 
Cit izens ' Bank, St. C lair, .. .. ......... . ............... .. 
The Keystone Bank, Scranton , ........... ............ . .. 
Bank of Commerce , Philadelphia, . . ....... .... .. ... . ... . 
The Park Bank, Pittsburg, ...................... ...... . . 
Liberty Savings Bank, Pittsburg , ....... .. .......... . . . 
Avalon Bank, Avalon, ....... ..... ..................... .. 

February 18, 1903. 
February 18 , 1903. 
February 11, 1903. 
April 16 , 1903. 
April 23, 1903. 
April 24, 1903. 
F ebruary 18, 190·3. 
April 16, 1903. 
June 9, 1903. 
May 6, 1903. 
June 9, 1903. 
September 29, 1903. 
October 1, 1903. 
February 23, 1904. 
February 23, 1904. 
April 20, 1904. 
May 3, 1904. 
June 21, 1904. 
May 26, 1904. 
December 21, 1904. 
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SCHEDULE C. 

LIST OF APPEALS FILED SINCE JANUARY 1, 1903. 

Name. 

Phillips Company, Limited, . . . .. ... . . 
Phillips Company, Limited, . . ... . .. . 
Phillips Company, Limited, ........ . 
Fall Brook Coal Company, .......... . 
Chest Creek Coal and Ook e Company, 
Mitchell Coal and Coke Company, .. 
Lebanon Valley Street Railway 

Company. 
Philadeiphia and Chester Railway 

Company. 
Pennsylva nia Central Brewing 

Company. 
Pennsylva.uia Central Brewing 

Company. 
State InsuI'ance .company of Phila­

delphia. 
American Casting Machine Com­

pany. 
New York , Lake Erie and ·western 

Coal and Railroad Company. 
Wilkes-Barre and Eastern Railroad 

Company. 
Nypano Railro•ad Company, ........ . 
Erie Railroad Company, . ........... . 
Jefferson Railroad Company , ..... . . 
Northwestern Mining and Exchange 

Company. 
Hillside Coal and Iron Company, .. . 
Blossburg Coal Company, ....... .. . . 
Pennsylvania Coal Company, . .. .. . . . 

· New York , Susquehanna and West-
ern Coal Company. 

Buffalo, Bradford and Pittsburg 
Railway Gompany. 

Erie and Wyoming Valley Railroad 
Company. 

International Navig•ation Company, 
Robesonia Iron Company, Limited, .. 
Follmer, Clogg & Co., ..... . . . . , .... . 
United States Leather Company, .. . 
The Pullman Company, ........ .. .. . . 
The Pullman Company, . . . ... ....... . 
Pennsylvania Electric Vehicle Com-

panx. 
Carpenter Steel Company, . ..... ... . . 
Jessup and Moore Paper Company, .. 
Fairmount P.ark Transportation 

Company. 
Germantown Electric Light Com­

pany. 
George B. N·ewton & Co., Incor-

porated. 
Delaware and Hudson Company, .. . 
Howard W. Middleton Gompa ny, .. . 
Fairmount P ark Transportation 

Compa ny. 
Pencoyd a nd Philadelphia Railroad 

Company 

Amount. 

$375 00 
375 00 
375 00 

3,000 00 
188 50 
134 03 

1, 841 00 

1 ,029 20 

68 85 

5,876 21 

199 21 

1,666 67 

2,000 00 

4,950 00 

6,500 00 
5,400 00 
2,500 00 

750 00 

625 00 
625 00 

47,455 00 
500 00 

625 00 

5,125 00 

2,762 33 
1 ,010 71 
2,434 33 

150,321 08 
1,168 48 

57 01 
181 06 

174 40 
100 00 

3,333 34 

416 67 

1,000 00 

16, 735 13 
249 79 

3,333 34 

100 00 

Remarks. 

c . s. 1900. Paid. 
c. s. 19Ul. Paid. 
c. s. 1902. Paid. 
c. s. 1901. Paid. 
c. s. 1901. Paid. 
c. s. 1901. Paid. 
L. T . 1900. Paid. 

L. T. 1901. Paid. 

c. s .. 1901. Paid. 

c. s. 1900. Paid. 

C. S. 1897- 8. Verdict for Com­
monwealth. 

Bonus on chaTter. Discon­
tinued . 

C. S. 1902. Paid. 

c. s. 1902. Paid. 

c. s. 1902. Paid. 
c. s. 1902. Paid. 
c. s. 19(}2. Paid. 
c. s. 19(}2. Paid. 

c. s. 190·2. Paid. 
c. s. 1902. Paid. 
G. s. 1902. Paid. 
c. s. 1902. Paid. 

c. s. 190'2. Paid. 

c. s. 1902. Paid. 

C. S. 1902. Paid. 
C. S. 1902. Paid. 
Bonus. Judg't for the def't. 
Bonus. Judg't for the d ef't . 
Bonus. Judg't for the def't. 
Bonus. Judg't for the def't. 
Bonus. Judg' t for the d ef't . 

Bonus. Judg't for the d ef't. 
Bonus. Judg' t for the def' t . 
Bonus. Judg' t for the def't. 

Bonus. Judg' t for the def't. 

Bonus. Judg't for the def't. 

Bonus. Judg't for the def't. 
Bonus. Judg't for the d'ef't . 
Bonus. Judg' t for the Gom'th. 

C. S. 1902. Paid. 
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SCHEDULE C-Continued. 

LIST OF APPEALS FILED SINCE JANUARY 1, 19<>3. 

Name. 

Pennsylvania Electric Vehicle Com­
pany. 

People's Electric Light, Heat and 
Power Company, Nanticoke. 

Pennsylvania Light, Heat and 
Power Com·pany. 

P ennsylvania Light, H eat and 
Power Company. 

Pennsylvania Company for Insur­
ances on Lives and Granting An­
nuities. 

Pocono Mountain Ice Company, .. . . 
Phlladelph<ia Brewing Company, .. . 
Philadelphia Mortgage and Trust 

Company. 
Philadelphia Securities Company, 
Philadelphia Securities Company, 
Philadelphia Securities Company, 
Philade lphia Securities Company, 
St. M·arys Gas Company, . .. . . .. . . .. . 
South Bethlehem Supply Company, 

Limited. 
Germantow n Trust Company , . . .. . . 
George B. Newton & Co., Incor-

porated. 
Good Roads Machinery Company , . . 
Fall Brook Railway Company, . . . .. . 
Enterprise Transit Company, 
Dickson Manufacturing Company, 
Dela ware Division Oanal Company 

of Pennsylvania. 
D ela ware and Atlantic Telegraph 

and Telephone Company of Penn­
sylvania. 

Dunbar Furnace Company, ........ . . 
Cranberry Improvement Company, .. 
Clarion Hive r Gas Company, . . .... . 
Coudersport and Port Allegheny 

Railroad Company. 
B ethlehem Steel Company , .. .... ... . 
C learfield Bituminous Coal Corpora­

tion. 
Clearfield Bituminous Coal Co·rpora­

tion. 
Tamaqua and J;,ansford Street Rail­

way Company. 
Sta ndard Steel w .orks Company, 
South B ethlehem Supply Company, 

Limited. 
Tresckow Railroad Company, . ...... . 
Truman M. Dodson Coal Company, 
Union Improvement Company, 
Upper L ehigh Supp·ly Company; 

Limited . 
W estern Un1on Telegraph Company, 
Westinghouse Electric and Manu­

fa c turing Company . 
W estinghouse Air Brake Company, 
Wm. Cra mp & So ns Ship and Engine 

Building Company. 
Buffa lo and Susquehanna Coal and 

Coke Compa ny. 
Buffa lo and Susquehanna Railroad 

Compa ny. 
Beech Creek Cann el Coal Company, 

Amount. 

1, 195 00 

187 50 

10,991 14 

21, 491 14 

63,000 00 

375 00 
6,000 00 
1,473 81 

3,395 13 
2,313 20 
2,281 93 
2,022 15 

750 Q() 
1,486 25 

5,135 0() 
4,125 00 

123 00 
2,lO!t 00 
2, 650 00 

729 16 
750 00 

3,808 50 

996 62 
2,420 00 

59 64 
931 00 

1,263 27 
2,062 50 

961 88 

1 ,000 00 

608 00 
1,000 00 

325 00 
503 30 

9. 960 65 
250 00 

11, 246 10 
18 ,536 50 

21 , 469 30 
7,695 00 

1,250 00 

14. 236 21 

250 00 

Remarks. 

C. S. 19~2. Paid. 

C. S. 1902. Paid. 

C. S. 1899. Paid. 

C. S. 1900. Paid. 

C. S. 1902. Paid. 

C. S. 1902. Verdict for def't. 
C. S. 1902. Paid. 
C. S. 1902. Paid. 

C. S. 1899. Paid. 
C. S. 1900. Paid. 
C. S. 1899. Paid. 
C. S. 1901. Paid. 
C. S. 19()2. Paid. 
C . S. 1901. Paid. 

C. S. 1902. Ver't for the def't. 
C. S. 1902. Paid. 

C. S. 1902. Ver't for the def't. 
C. S. 1902. Paid. 
C. S. 1902. Paid. 
C. S. 1901. Verdict for def't. 
C. S. 1901. Paid. 

C. S. 1901. Paid. 

C. S. 1901. Paid. 
C. S. 1901. Paid. 
L. T. 1902. V@rdict for def't. 
L. T. 1902. Paid. 

C. S. 1902. Paid. 

L. T. 1902. Verdict for def't. 

C. S. 1901. Paid. 

L. T . 1902. V erdict for def't 
C. S. 1902. Paid. 

C. S. 1901. Paid. 
C. S. 1902. Paid. 
C. S. 1902. Paid. 
C. '8. 1902. P a id. 

C. S. 1901. Paid. 
C. S. 1902. Paid. 

C. S . 1902. Paid. 
C. S. 1902. Paid. 

L. T. 1902. Paid. 

C. S. 1902. Paid. 

C. S. 1902. Paid. 
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SCHEDULE 0-0ontinued. 

LIST OF APPEALS FILED SINCE JANUARY 1, 1903. 

Name. 

Black Creek Improvement Company, 
Bethlehem Steel Company, ......... . 
Bethl~hem Steel Company, ..... ... . . 
Bethlehem Steel Company, ......... . 
Bedford Springs Company, Limited ,. 
Beech Creek Railroad Company, 
Atlas Portland Cement Company, .. 
Algonquin Coal Company, .......... . 
Angell Oil Company, . ... .. ... . .. .... . 
American Dredging Company, 
Atlas Portland Cement Company, . . 
Allentown Gas Company, ... .. .. ... . 
Lehigh Ooal and Navigation Com-

pany. 
Lehigh and Wilkes-Barre Coal Com­

pany. 
Leechburg Land and Improvement 

Company. 
Lake Shore and Michigan Southern 

Railway Company. 
Kensington · Shipyard Company, .... 
Lake Shore and Michigan Southern 

Railway Company. 
Johnsonburg . 'Land and Improve-

ment Company. 
J. Langdo-n & Co., Incorporated, .... 
Investment Trust Company, 
Investment Company of Pennsyl-

vania. 
Scranton Gas and Water Company, 
North Branch Steel Company., ..... 

·Mortgage Trust Company of Penn-
sylvania. · 

Mount Sinai Cemetery Assoc iation 
of Pennsylvania. 

Hudson Coal Company, ............. . 
Hudson Coal Co-mpany, .. ....... ... . 
Hudson Coal Company, ............ . 
Hollenback Coal. Company, ........ . 
Morris & Whitelie-ad, Bankers, .... . 
Lower Merion Gas Company, ....... . 
McKinley-Lanning Loan and Trust 

Company. 
Midvalley Supply Company, Limited, 
Lehigh and Lackawanna Railroad 

Company. 
Henry L. Wilson's Sons Company, .. 
Henry L. Wilson's Sons Company, .. 
Henry L . Wilson's Sons Company, .. 
Henry L . Wilson's Sons Company, .. 
Henry L . Wilson's Sons Company, . . 
Henry L. Wilson's Sons Company, .. 
Henry L. Wilso•n's Sons Company, .. 
Henry L . Wilson's Sons Company, .. 
Highland Coal Company, ........... . 
Jeffer~on Coal Company, ... ... ... . . . 
Kingston Coal Company, .. . ...... . . . 
Ketner and Kay Fork Ra:ilway Com-

pany. 
I,ehigh and Lackawanna Railroad 

Company. 
Lewisburg, Milton and, Watsontown 

Passenger Railway Company. 
Lytle Coal Company, .............. , . . 

Amount. 

3,500 00 
1,450 46 

32, 331 28 
11,345 68 

375 00 
2,405 66 
1, 550 00 

225 00 
200 00 

5,715 78 
271 85 
368 60 

96,403 37 

46,062 50 

200 00 

47,478 13 

2,500 00 
7,305 04 

125 00 

1, 125 00 
450 00 

1, 181 28 

15,000 00 
2 ,634 50 

10,971 00 

524 60 

10,000 00 
7, 750 00 

166 67 
3,000 00 

375 00 
91 20 

971 25 

200 00 
370 50 

150 00 
150 00 
150 00 
150 00 
150 00 
150 00 
150 00 
100 00 

2, 999 81 
1,350 00 
8,500 00 

100 00 

370 50 

450 00 

600 00 

Remarks. 

C. S . 19°02. Paid. 
C. S. 1902. Paid. 
L. T . 1902. Paia. 
L .T . 190'1. Paid. 
C. S. 1902. Paid. 
L . T . 1902. Paid. 
C. S. 1902. Paid. 
C. S. 1902. Paid. 
C. S. 1902. Verdiet for d ef't. 
C. S. 1902. Paid. 
L. T. 1~02. Verdict for def't. 
L . T. 1902. Paid. 
C. S. 1901. Paid. 

C. S. 1901. P •aid. 

C. S. 1902. Verdict for def't. 

C. S. 1902. Paid. 

C. S. 1902. Verdict for def't. 
L. T. 1902. Paid. 

C. S. 1902. Verdict for def't. 

C. S. 1902. Paid. 
C. S. 1902. Verdict for def't. 
L . T. 190·2. Verdict for def't. 

C. S. 1901. Paid. 
C. S. 1902. Paid. 
L. T . 1902. Paid. 

C. S. 1902. Paid. 

C. S. 190~. Paid. 
C. S. 1901. Paid. 
L . T. 1901. Paid. 
C. S. 1902. Paid. 
C. S. 1902. Paid. 
L. T. 1902. Paid. 
L. T. 1902. Ver't for Com'th. 

C. &. 1902. Paid. 
C. S. 1901. Paid. 

C. S. 1896. Verdict for def't . 
C. S. 1897. Verdict for def't. 
C. S. 1898. Verdict for def't. 
C. S. 1899. Verdict for def't. 
C. S . 1900. Verdict for def't. 
C. S. 1901. Verdict for def't. 
C. S. 1902. Verdict for def' t. 
Bonus. Judg't for the de!'t. 
C. S. 1902. Paid. 
C. S . . 1902. Paid. 
C. S. 1902. Paid. 
C. S. 1902. Paid. 

C. S . 1902. Paid. 

C. S. 1902. Paid. 

C. S. 1902. Verdict for def't. 
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SCHEDULE 0-Continued. 

LIST OF APPEALS FILED SINCE JANUARY 1, 1903. 

Name. 

Midland Mining Company, . .. ...... . 
Montoursville Passenger Railway 

Company. 
Nescopec Coal Company, . ..... . . . ... . 
Parrish Coal Company, . .. ......... . . 
Philadelphia and West Ch ester 

Traction Comµany. 
Philadelphia and West Chester 

Traction Company. 
State Line and Sullivan Railroad 

Company. 
Sterling Coal Company, ... ......... . 
Stevens Coal Company, ..... . ....... . 
Tamaqua and Lansford Street Rail-

way Company. 
Tionesta ' Valley Railway Company, 
Tresckow Railroad Company, 
The United Gas Improvement Com -

pany. 
W . K. Niver Coal Company, . ..... , .. 
Wyandotte Gas Company, ........ . . . 
Bangor and Portland Railway Com-

pany. 
Beech Creek Railroad Company, . . . 
Beech Creek Extension Ra'ilroad 

Company. 
Blubaker Coal .Company, , .. . ...... . 
Buck Run Coal Company, . .... . . ... . 
Buck Run Coal Company, . . .. .. . . . . 
Cambria Stee1 Company, ... . ..... . . 
Chevington and Bunn Coal Com-

pany. 
Clear Springs Water Company, . ... . . 
Coudersport and Port A llegheny 

Railroad Oompany. 
Cowanshannock Coal and Coke 

Company, 
Delaware Division Canal Comp·any 

of Pennsylvania. 
Dunkirk, All egheny V alley and 

Pittsburg Railr·oad Company, 
Economy Light, Heat and Power 

Company. 
Equitable Illuminaring " Gas Light 

Company of Philadelphia. 
Equitabl e Illuminating Gas Light 

Company of Philadelphia. 
Freeport Water Works Company, ... 
Gas Company of Luzerne C0unty, .. 
Delaware, Lackawanna and West-

ern Railroad Company. 
Delaware, Lackawanna and West­

ern Railroad Company. 
Investment Company of Philadel-

phia. 
Jonathan Graham & Son Company, 
Leetonia R a ilwa y Company , . . ..... . 
Lehigh Coal and Navigation Com -

pany. 
Lehigh Coal a nd Navigation Com­

pany. 
New Yori{, Chicago and St. Louis 

Railroad Company. 
Pennsylvania Coal a11d Coke Com­

pany. 

Amount. 

425 00 
262 50 

1,000 00 
4,000 00 
1,935 34 

2,545 92 

2,000 00 

1,500 00 
1 , 500 00 
1,500 00 

2,625 00 
325 00 

215, 023 44 

1,235 94 
1,940 00 
3,375 00 

37,358 33 
13,960 00 

1,250 00 
1,020 00 

547 20 
7' 297 03 

225 00 

364 80 
2,000 00 

76 00 

751 34 

3,000 00 

740 25 

312 50 

27' 372 20 

135 00 
1,916 24 
5,032 76 

342' 880 00 

9,176 67 

222 35 
164 85 

56, 506 14 

102,720 96 

10,634 51 

1, 972 92 

Remarks. 

C. S. 1902. Paid. 
C. S. 1902. Paid. 

C. S. 1902. Paid. 
C. S. 1902. Paid. 
C. S. 1901. Paid. 

C. S. 1902. Paid. 

C. S. 1902. Paid. 

C. S. 1902. Paid. 
C. S. 1902. Paid. 
C. S. 1902. Paid. 

C. S. 1902. Paid. 
C. S. 1902. Paid. 
C. S. 1902. Paid. 

C. S. 1902. Paid. 
L. T. 1902. Pending. 
C. S. 1902. Paid. 

C. S . 1902. Paid. 
C. S. 1902. Paid. 

C. S. 1902. Paid. 
C. S. 1902. Paid. 
L. T. 1~02. Verdict for def't. 
C. S. 1902. Paid. 
C. S. 1902. Paid. 

L . T . 1902. Verdict for def' t . 
C. S . 1902. Paid. 

L. T. 1902. Verdict for Q.ef't. 

C. S. 1902. Paid. 

C. S. 1902. Paid. 

C. S. 1902. Paid. 

C. S. 1902. Verdict for def't. 

L. T. 1902. Paid. 

C. S. 1902. Paid. 
L . T. 1902. Paid. 
L. T. 1902. Paid. 

C. S. 1902. Paid. 

C. S. 1901. Paid. 

C. S. 1899. Paid . 
L. T. 1902. Verdict for d ef't. 
L. T . 1902. Verd't for Com'th. 

C. S . 1902. Paid. 

C. S. 1902. Verdict for d<!f't. 

C. S. 1902. Paid. 
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SCHEDULE C-Continued. 

LIST OF APPEALS FILED SINCE JANUARY 1, 1903. 

Name. 

People's Light Company of Pitts,ton, 
Scranton Gas and Water C:ompany , 
Shenango Valley Railroad Com-

pany. 
Standard Ice Manufacturing Com­

pany. 
Susquehanna and New York Rail-

road Company. 
Webster Coal and Coke Company , . . 
Webster Coal and Coke Company , .. 
Westinghouse Traction Brake Com-

pany. 
Whitehall Portland Cement Com-

pany. 
Windsor Hotel Company, .. . . .. .... . 
Windsor Hotel Company, . . ... . .... . 
Windsor Hotel Company, .. . ........ . 
Windsor Hotel Company, .. . ........ . 
Windsor Hotel Company, ... . ... . . .. . 
Windsor Hotel Company , ........... . 
Windsor Hotel Company , . ...... . . . . . 
Coaldale Mining Company, ...... . .. . 
Coaldale Mining Comp,any, ......... . 
Coaldale Mining Company, . . ....... . 
Coaldale Mining Com,:t}any, . : . . .. . .. . 
Philadelphia Trust and Safe Deposit 

and Insurance Company. 
Erie Traction Company , . ..... · .. . .... . 
Alden Coal Company, ......... . ..... . 
Hazard Manufacturing Company, .. 
Cambria Coal Mining Company, 
Oambria Coal Mining Company, 
Cambria Coal Mining Company, 
Oambria Coal Mining Company , 
Oambria Coal Mining Company, 
Oambria Coal Mining Company, 
Cambria Goal Mining Company, 
Cambria Coal Mining Company , 
Cambria Goal Mining Company, 
Cambria Coal Mining Company , 
Cambria Goal Mining Company , 
Middletown Car Works , . . .. . . .' .. . .. . 
Electric Traction Company, .. . ... . . . 
People's Tr action Company, . . . . .. . . . 
Philadelphia Rapid Transit Com-

pany. 
Philadelphia Traction Company , . .. . 
Union Traction Company, . .. . . . .. . . . 
Diamond Coal Land Company, . . . . 
Buffalo, Rochester and Pittsburg 

Railway Company. 
E . P. Wilbur T •rust Company, ..... . 
Guarantee Trust and Safe Deposit 

Company. · 
Investment Company of Philadel­

phia. 
Lackawanna Iron and Steel Com­

pany. 
Jefferson and Clearfield Coal and 

Iron .Company. 
Jefferson and Clearfield Coal and 

Iron Company. 
Lehigh and Wilkes-Barre Coa l Com­

pany. 
Mid valley Goal Company, ........ . .. . 

Amount. 

486 40 
34,375 00 

375 00 

950 00 

2,500 00 

3,372 80 
4,911 55 

133 33 

1, 643 00 

500 00 
500 00 
750 00 
750 00 
750 00 
750 00· 
750 00 
500 00 
500 00 
500 00 
500 00 

26,000 00 

1,000 00 
2,205 00 

275 00 
291 67 
500 00 
500 00 
500 00 
500 00 
500 00 
750 00 
750 00 
750 00 
750 00 
750 00 

96 90 
38,073 00 
26,124 00 
1.3. 041 00 

87,045 00 
45, 717 00 

308 87 
28,124 32 

4,733 ' 40 
8,383 79 

14, 229 38 

11,410 85 

17,0·27 27 

12,347 70 

46,062 50 

2,000 00 

Remarks. 

L. T. 1902. Paid. 
c. s. 1902. Paid. 
c. s. 1902. Paid. 

L. T. 1899. Verdict for def't. 

c. s. 1902. Paid. 

L . T. 1902. Paid. 
c. s. 1902. Paid. 
Bonus. Judgment for def't. 

L . T . 1902. Paid. 

C. S. 1896. Verdict for Com'th. 
C. S. 1897. Verdict for Com'th. 
C. S. 1898. Verdict for Com'th. 
C. S. 1899. Verdic t for Com'th. 
C. S. 1900. Verdict for Com'th. 
C. S. 1901. Verdict for C'om'th. 
C. S. 1902. Verdict for Com'th. 
c. s. 1899. Paid. 
c. s. 1900. Verdict f-or def't. 
c. s. 1901. Paid. 
c. s. 1902. Verdict for def't. 
c. s. 1902. Verdict for def'1;. 

c. s. 1901. Pending. 
c. s. 1902. Paid. 
c. s. 190-2. Paid. 
c. s. 1892. Paid. 
c. s. 1893. Paid. 
c. s. 1894. Paid. 
c. s. 1895. Paid. 
c. s. 1896. Paid. 
c. s. 1897. P ·aid. 
c. s. 1898. Paid. 
c. s. 1899. Paid. 
c. s. 1900. Paid. 
c . s. 1901. Paid. 
c. s. 1902. Paid. 
L. T. 1902. Pending. 
c. s. 1902. Paid. 
c. s. 1902. Paid. 
c. s. 1902. Paid. 

c . . s. l902. Paid. 
c. s. 1902. Paid. 
C'. s. 1902. Paid. 
c. s. 1902. Verdict for def' t 

c. s. 1902. Paid. 
c. s. 1902. Paid. 

c. s. 1902. Paid. 

c. s. 1902. Paid. 

c. s. 1902. Paid. 

L . T. 1902. Verdict for def't. 

c. s. 1902. Paid. 

c. s. 1902. Paid. 
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SCHEDULE C-Continued. 

LIST OF APPEALS FILED SINCE JANUARY 1, 19-03. 

Name. 

Olyphant Water Company, ......... . 
Olyphant Water Company, ........ . 
Penn Gas Coal Company, .......... . 
Provident Life and Trust Company, 
Reynoldsville and Falls Creek Rail-

road Company. 
Rochester and Pittsburg Coal and 

Iron Company. 
Silver Brook Coal Company, .. . ... . 
Upper Lehigh Coal Company, . . . .. . 
Wyoming Valley Electric Light, 

Heat and Power Company. 
Wyoming Valley Electric Light, 

Heat and Power Company. 
Finance Company of Pennsylvania, 
Fairview Coal Mining Company, .. 
Mahoning Valley Railro,ad Com-

pany. 
Silver Brook Coal Company, ..... . 
Bangor Water Company, .......... . 
Scranton Railway Company, . ..... . 
People's Ice and Cold Storage Com-

pany. 
Oliver McC1intock Company, . . .... . 
Logan-Gregg Hardware Company, . . 
Boothby Hotel Company, . . .. . .. . .. . 
Sharon Tin Plate Company, . .... . .. , 
People's Coal Company, . . ........ . .. . 
Wilkes-Barre Hotel Company, .. . . , 
Fire Insurance Company of the 

County of Philadelphia. 
American Steel and Wire Company 

of New Jersey. 
National Malleable Castings Com-

pany. 
Gebbie & Co., . . . . ............. . ..... . 
Lycoming Improvement Company, . . 
Lycoming Imp,rovement Comp,any, .. 
Shelby Steel Tube Company, ..... . 
Central Railroad a.f New Jersey, .. 
Beech Creek Coal and Coke Com-

pany. 
Clearfield and Indiana Coal Com­

pany. 
Clearfield and Indiana Coal Com-

pany. 
Pennsylvania Coal Company, 
Blossburg Coal Company, . ... .. ... . 
New York, Lake Erie and W estern 

Coal and Railroad Company. 
Hillside Coal and Iron Company, 
Northwestern Mining and Excha nge 

Company. 
Buffalo, Bradford and Pittsburg 

Railroad Company. 
C. Schmidt & Sons Brewing Com­

pany. 
New York, Susquehanna and W est­

ern Coal Oom~any. 
Erie ,and Wyoming V a lley R a ilroad 

Company. 
Wilkes-Barre and Eastern Railroad 

Company. 
Erie Railroad Company , . . . . ... . .. . . 
Nypano Railroad Company, .. .. . . . 

Amount. 

386 67 
311 60 

10,318 28 
33,121 59 
1, 400 00 

4,298 25 

1, 673 38 
2,872 57 
1, 781 60 

2,200 04 

3,930 91 
729 17 
831 87 

2, 777 45 
370 81 

5,551 85 
843 75 

1,250 00 
27 08 

875 00 
127 20 

3,800 00 
811 30 
918 21 

1,695 S1 

505 00 

906 67 
l, 601 19 

200 00 
66 31 

91, 386 00 
1,016 79 

430 55 

370 15 

47,500 00 
500 00 

2,000 00 

625 00 
750 00 

625 00 

6,000 00 

500 00 

5,125 00 

4, 950 00 

5,025 00 
6,500 00 

Remarks. 

C. S. 1902. Paid. 
L. T . 1902. Paid. 

, C. S. 1902. Paid. 
C. S . 1902. Paid. 
C. S. 1902. Paid. 

C. S. 1902. Paid. 

C. S. 1902. Verdict for def' t. 
C. S. 1902. Paid. 
L. T . 1902. Paid. 

C. S. 1902. Paid. 

C. S. 1902. Paid. 
C. S. 1902. Paid. 
L. T. 1902. Verdict for d ef't . 

C. S. 1901. Paid. 
C. S. 1:902. Paid. 
L. T. 1902. Pending. 
C. S. 1902. Verdict for Com'th. 

C. S. 1902. Verdict for def't. 
L. T. 1902. Paid. 
C. S. 1902. Verdict for def' t. 
L. T. 1902. Paid. 
C. S. 1902. Verdict for def't. 
L. T. 1902. Verdict for def't. 
C. S. 1902. Paid. 

Bonus. Pending. 
I 

Bonus. Pending. 

Bonus. Pending. 
L. T. 1902. Verdict for def't. 
C. S. 1902. Verdict for def't. 
Bonus. Pending. 
Bonus. Judgment for def't. 
C . S. 1901. p ,aid. 

C. S. 1900. V erdict for Com' th. 

L. T. 1901. Paid. 

C. S. 1903. Paid. 
C. S . 1903. Paid. 
C. S. 1903. Paid. 

C. S. 1903. Paid . 
C. S. 1903. Paid. 

C. S. 1903. Paid. 

C. S. 1903. Paid. 

C. S. 1903. Paid. 

C. S. 1903. Paid. 

C. S. 1903. Paid. 

C. S. 1903. Paid. 
C. S. 1903. Paid. 
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SCHEDULE 0-Contfoued. 

LIST OF APPEALS FILED SINCE JANUARY 1, 1903. 

Name. 

Jefferson Railroad Company, 
Butler Mine Company, Limited, ... 
Florence Goal Company, Limited, .. 
·Erie Land and Improvement Com-

pany. 
American Dredging Oompany, ... .. . 
Arrott Steam Power M ills· Company, 
Bethlehem Consolidated Water 

Company. 
J . Langdon & Co. , Incorporated, .... 
Johnstown Light , Heat and Power 

Oom·pany. 
Kittanning Consolidated Natural 

Gas Company. 
National Biscuit Company, ..... . . . . 
National Biscuit Company, . ..... . .. . 
National Biscuit Company, .... . ... . 
National Biscuit Company, . . ........ . 
National Biscuit Company, . ... ..... . 
National Biscuit Company, .. -.· . .. . . 
North J ersey and Pocon o Mountain 

Ice Company. 
North J ersey and Pocono M·ountain 

Ice Company. 
North J ersey and Pocon o· M·ountain 

Ice Company. 
North J ersey and Pocono ·Mountain 

I ce Company. 
St. Mary's Gas Company, ..... . .... . 
Tamaqu a and Lansford Street Rail-

way Company. , 
James Smith & Co., Inc·orporated, . . 
Thomas McNally Company, .. .. .. . . . 
Fall Brook Coal Company, .... . .. . . . . 
Fall Brook Coal Company, ..... . .. . . . 
Pittsburg New s Company, ......... . . 

"Pittsburg News Company, 

Central News Company, .. . .... . . .. . . 
Central News Company, ........ . .. . . 
Central N ews Comp•an y, ... . . ..... .. . 
Central N ews Company, ... . ........ . 
Central News Company, . . . .. . .... .. . 
Central News Company, .. .. . . . .. . .. . 
Centra l News Company, ..... . .... . . . 
Central News Company, . ...... . . . . . . 
Central News Company, . . ...... . .. . . 
Cent ral News Company, . .... .. . . .. . . 
Central News Company, . . . . . ... . .. . . 
Central News Company, ....... ... . . . 
Cent ral News Company, . . .......... . 
Central News Com.pany, . . . . .. . .. . .. . 
Central News Company, ......... . . . . 
Centra l News Company, . . . . ... . . . .. . 
Central N ews Company, . ..... . .. . . . . 
Central N ews Company, . . ....... .. . . 
American News Company, .. . .... . . . 
American News Company, .. . . . .... . 
Amerfoan News Company, . . . .... .. . 
American News Company, ......... . 
American N ews Company, .. . ..... . . 
American News Company, . . . ... ... . 
American News Company, .. . ... . . . . 
American News Company, .. . ...... . 

Amoun t. 

2,500 00 
1,000 00 

40 00 
25 00 

15,000' 00 
825 00 
746 50 

1,625 00 
3,291 29 

1,400 00 

804 00 
1,209 33 
1, 329 68 
1,602 93 
1, 503 50 
1,002 33 
1, 500 00 

1 ,500 00 

1,500 00 

1 ,000 00 

H4 10 
333 34 

166 67 
854 16 

3,000 00 
3,000 00 

360 00 

2,400 00 

833 34 
750 00 
750 00 
750 00 
750 00 
750 00 
750 00 

1,250 00 
1,250 00 
1,250 1)0 
1,250 00 
1,250 00 
1,250· 00 
1,250 00 
1,250 00 
1,250 00 
1,250 00 
1,250 00 
1, 200 00 
1 ,200 00 
1,200 00 
2,000 00 
2,000 00 
2,000 00 
2,000 00 
2,000 00 

Remarks. 

C'. s. 1903. Paid. 
c. s. 1903. Paid. 
c. 8. 1903. Paid. 
C'. s. 1903. Paid. 

c. s. 1903. Paid. 
c. s. 1903. V!'?rdict for 
c. s. 1903. Paid. 

c. s. 1903. Paid. 
c. s. 1903. P a id. 

c. s. 1903. Paid. 

c. s. 1899. Pending. 
c. s. 1900. Pending. 
c. s. 1901. Pending. 
c. s. 1902. P ending. 
c. s. 1903. P ending. 
Bonus. Pending. 
c. s. 1901. Pending. 

C. S. 1902. Pending. 

C. S. 1903. P ending. 

Bonus. Pending. 

L. T. 1903. Paid. 

def't. 

Bonus. Verdict for def't. 

Bonu s. Judgment for def' t. 
C. S. 1903. P ending. 
C. S. 1902. Paid. 
C. S. 1903. Paid. 
C. S. 1889-90-91. V erdict for 

def't. 
C. S . 1892 to 1903 , I nc. Ver-

dict for- def ' t. 
Bonus. Verdict for def't. 
C. S. 1886. Verdict for def't. 
C. S. 1887. Verdict for d ef't. 
C. S . 1888. V erdict for def't. 
C. S. 1889. V erdic t for def' t . 
C. S. 1890. Verdict for def't. 
C. S. 1891. V erdict for def' t. 
C. S . 1892. Verdict for def't. 
C. S . 1893. V erdict for def't. 
C. S . 1894. V erdic t for def't. 
C. S. 1895. Verdict for def't. 
C. S. 1896. Verdict for def't . 
C. S. 1897. V erdic t for def't. 
C. S. 1898. Verdict for def't. 
C. S. 1899. V erd ic t for def't . 
C. S . 1900. Verdict for def't. 
C. S. 1901. Verdic t for def' t. 
C. S. 1902. Verdict for def't. 
C. S. 1889. Paid. 
C. S. 1890. Paid . 
C . S. 1891. P a id. 
C. S. 1892. Paid. 
C. S. 1893. P a id. 
C. S . 1894. Paid. 
C. S. 1895. Paid. 
C. S. 1896. Paid. 
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SCHEDULE 0-Continued. 

LIST OF APPEAI,,S FILED SINCE JANUARY 1, 1903. 

Nam~ 

American News Company, .. .... . . . . 
American News Company, ... . ... • .. 
American News Company, . . . ... . .. . 
American News Company, ...... . • .. 
American News Company, .. . . .... . . 
American News Company, ........ . . 
American News Company, ... . . . .. . . 
Union News Company, ............. . 
Union News Company, ..... . . . ..... . 
Union News Company, ....... . ..... . 
Union News Company, . ... . . ...... . . 
Union News Company, .... . .... . ... . 
Union News Company, . ... . .. . . . .. . . 
Union News Company, .. .. . . .. . ... . . 
Union News Company, ... . .. .. .... . . 
Union News Company, . ....... . .. .. . 
Union News Company, ........ . .... . 
Union News Company, ... .. . . .. . . . . . 
Union News Company, ........ . ... . . 
Union News Company, .. . ..... ..... . 
Union News Company, .... . .... . ... . 
Union News Company, . . . .... . ..... . 
Union News Company, .. . . . . .. .. .. . . 
Union News Company, . . . . ... .. .. . . . 
Union News Company, .. . .......... . 
Union News Company, ............. . 
Union News Company, . . . . ......... . 
Union News Company, ..... . ....... . 
Union News Company, .. . .......... . 
Union News Company, ............. . 
Union News Company, .. .. . .. ...... . 
Union News Company, ..... • ........ 
Union News Company, . . . . . ........ . 
Central News Company, . . ....... . .. . 
Central News Company, ............ . 
Pneumatic Transit Company, .. .. .. . 
Pneumatic Transit Company, . ..... . 
Singer Manufacturing Company, .. . 
Singer Manuf·acturing Company, .. . 
Singer Manufacturing Company, .. . 
Singer Manufacturing Company, .. . 
Singer Manufacturing Company , .. . 
Singer Manuf·acturing Company, . . . 
Singer Manufacturing Company, .. . 
Singer Manuf.acturing Company, .. . 
Singer Manuf•acturing Company, .. . 
Singer Manufacturing Company, .. . 
Singer Manuf•acturing Company, .. . 
Singer Manuf·acturing Company , .. . 
Singer Manufacturing Company, . . . 
Singer Manuf.acturing Company , . . . 
Singer Manufacturing Company, .. . 
Singe r Manufacturing Company, .. . 
Singe r Manufacturing Company , .. . 
Singe r Manul'acturing Company, .. . 
Singe r Manufacturing Company, .. . 
Singe r Manufacturing Company, ... . 
Singe r Manufacturing Company, ... . 
Singe r Manufacturing Company , ... . 
Singe r Manufacturing Company, .. . . 
Singe r Manufac turing Company, ... . 
Singe r Manufacturing Company, ... . 
Singe r Manufac tur in g Compa.ny, . .. . 
Singe r Manufacturing Compa.ny, ... . 
Singer Manufacturing- i.::ompany, . . . . 

Amount. 

2,000 00 
2,000 00 
2,000 00 
2,000 00 
2,000 00 
2,000 00 
2,000 00 
1,500 00 
1,500 00 
1,bllO 00 
1,500 00 
1,50(} 00 
1, 500 00 
1, 500 00 
1,50(} 00 
1, 500· 00 
1, 500 00 
1 ,500 00 
1, 500 O(} 
1, 500 00 
1,500 00 
2. 500 00 
2,500 00 
2, 500 00 
2 ,500 00 
2 , 500 00 
2, 500 00 
2,500 00 
2,500 00 
2,500 00 
2,500 00 
2,500 00 
2,500 00 

60 00 
60 00 
37 50 

214 45 
629 95 
944 93 
944 93 
944 93 
~44 93 
944 93 
944 93 
944 93 
944 93 
944 93 
944 93 
944 93 
944 93 
944 93 
944 93 
944 93 
944 93 
944 93 
944 93 

1 ,574 88 
1,574 88 
1,574 88 
1 ,574 88 
1,!i74 88 
1 ,574 88 
1,574 88 
1,574 88 
1 ,574 88 

Remarks. 

C'. S . 1897. Paid. 
C. S . 1898. Paid. 
C. S. 1899. Paid. 
C. S. 1900. Paid. 
C. S. 1901. Paid. 
C. S. 1902. Paid. 
C. S. 1903. Paid. 
C. S. 1878. Verdict for def't. 
C . S . 1879. Verdict for def't. 
C. S. 1880. Verdict for def't. 
C. S. 1881. Verdict for def't. 
C. S. 1882. Verdict for def't. 
C. S. 1883. Verdict for def't. 
C. S. 1884. Verdict for def't. 
C. S. 1885. Verdict for def't. 
C. S. 1886. Verdict for def't. 
C. S. 1887. Verdict for def't. 
C. s .. 1888. Verdict for def't. 
C. S. 1889. Verdict for def't. 
C'. S. 1890. Verdict for def't. 
C. S. 1891. Verdict for def't. 
C. S . 1892. Verdict for def't. 
C. S. 1893. Verdict for def' t. 
C. S. 1894. Verdict for def't. 
C. S. 1895. Verdict for def't. 
C. S. 1896. Verdict for def' t . 
G. S . 1897. Ve·rdict for d ef' t. 
C. S. 1898. Verdict for def't. 
C. S. 1899. Verdict for def't. 
C. S. 1900. Verdict for def' t. 
C. S. 1901. Verdict for def't. 
C. S . 1902. Verdict for def't. 
C. S. 1903. Verdict for def't. 
C. S . 1870. Paid. 
C. S. 1871. Paid. 
C. S. 1902. Paid. 
C. S. 1903. Paid. 
C. S. 1873. Verdict for Com'th. 
C. S. 1874. Verdict for Com'th. 
C. S. 1875. Verdict for C'om'th. 
C. S. 1876. Verdict for Com'th. 
C. S. 1877. Verdict for Com'th. 
C. S . 1878. Verdict for Com'th. 
C. S. 1879. Verdict for Com'th . 
C. S. 1880. Verdict for C'om'th. 
C. S . 1881. Verdict for Oom'th . 
C. S. 1882. Verdic t for Com'th. 
C. S. 1883. Verdict for Com'th. 
C. S . 1884. Verdict for C'om'th. 
C. S. 1885. Verdict for Oom' th. 
C. S. 1886. Verd"ict for C'om'th. 
C. S. 1887. Verdict for C'om'th. 
C. S. 1888. Verdict for Com'th. 
C. S. 1889. Verdict for Com'th. 
C. S. 1890. Verdict for Com'th. 
C. S. 1891. Verdict for Com'th. 
C. S. 1892. Verdict for Com'th. 
C. S . 1893. Verdict for Com'th. 
C. S. 1894. Verdict for Com ' th. 
C. S. 1895. Verdic t for Com'th . 
C. S. 1896. Verdict for C'om'th. 
C. S . 1897. V erdict for Com'th. 
C. S. 1898. Verdict for Com'th . 
C. S. 1899. Verdict for Com'th. 
C. S. 1900. Verdict for Com'th. 
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SCHEDULE C-Continued. 

LIST OF APPEALS FILED SINCE JANUARY 1, 1903. 

Name. 

Singer Manufacturing Company, ... . 
Singer Manufacturing Company, ... . 
Singer Manufacturing Company, ... . 
Alden Supply Oompany, Limited, .. . 
American Ice Company, . .... . ...... . 
Atlas Portland Cement Company, .. . 
Bear Creek Ice Company, ... ... . ... . 
Cambria Steel Company, ... . . .. . ... . 
Cranberry Improvement Compa ny, 
E. P. Wilbur Trust Company, . . . ... . 
East Deer Township Water Com-

pany. · 
Gas Company of Luzerne County, .. 
Highspire Distillery Company, 

Limited. 
International Navigation Company,. 
James Smith Woolen Machinery 

Company. 
Midland Mining Company, ......... . 
Olyphant Water Company, ... .... . . . 
Olyphant Water Company, . ........ . 
Paul Wuesthoff Company, . ......... . 
Philadelphia Warehousing and Cold 

Storage Company. 
Rockhill Iron and Coal Company, . . 
Scranton Gas and Water Company, 
Silver Brook Supply Company, 

Limited. 
State Line and Sullivan Railroad 

Company. 
Tionesta Valley Hailway Company,. 
Upper Lehigh Supply Company, 

Limited. 
W. K. Niver Coal Company, .. ... .. . 
West Branch Coal Company, ...... . 
Wyoming Valley Electric Light, 

Heat and Power Company. 
Harrison Brothers & Co., Incor­

porated. 
Santo Domingo Mining Company, .. 
Pennsylvania Bituminous Coal Cor­

poration. 
People's Electric Light, Heat •and 

Power Company, Nanticoke. 
People's Electric Light, Heat and 

Power Company, Nanticoke. 
Pine Creek Railway Company, ..... . 
Shenango Valley Railroad Company, 
Alden Coa l Company, .. . . .......... . 
Acme Coal Mining Company, . . .... . 

Alliance Coa1 Mining Oompany, .. . 
AUantic Crushed Coke Company, .. . 
Bangor Water Company, ... . .... . .. . 
Beech Creek Extension Railroad 

Company. 
Bell Telephone Company of Phila­

delphia. 
Black Creek Improvemen t Com­

pany. 
Buffalo and Susquehanna Railroad 

Gompany. 
Carlim Supply Company, Limited, . . 
Chevington and Bunn Coal Com­

pany. 

Amount. 

1,574 88 
1,574 88 
1,574 88 

200 00 
2,966 67 

264 83 
550 00 

5,619 09 
4,053 66 
4,801 90 

100 00 

2,509 14 
400 0() 

1,380 oa 
482 60 

10() 00 
541 84 
311 60 
284 50 

1,834 04 

258 97 
16,451 57 

175 00 

2,200 oa 
2,625 00 

469 50 

2, 779 00 
225 00 

1,464 80 

508 53 

1,337 50 
375 00 

71 50 

2~4 50 

5,000 O!l 
438 00 

5,000 00 
225 00 

1,125 00 
1 , 250 00 

462 00 
11, 750 00 

59,294 99 

3,308 00 

23 ,088 35 

2GO 00 
190 00 

Remarks. 

C. S. 1901. Verdict for Com'th. 
C. S. 1902. Verdict for Com'th. 
C. S. 1903. Verdict for Com'th. 
C. S. 1903. Paid. 
Bonus. Pending. 
L. T . 1903. Verdict for def't. 
C. S. 1903. Paid. 
C. S. 1903. P a id. 
C. S. 1903. Paid. 
C . .B. 19C2. Paid. 
L. T. 1903. 'verd't for Com'th. 

C. S. 1903. V erdi c t for def't. 
C. S. 1903. Paid. 

C. S . 1903. Paid. 
L. T . 1903. P ending. 

C. S . 1903. P a id. 
C. S: 1903. Paid. 
L. T . 1903. V erdict for def't. 
C. S. 1903. Verdict for Com'th. 
C. S. 1903. Paid. 

C. S. 1903. Paid. 
C. S. 1903. P a id. 
C. S. 1903. Paid. 

C. S. 1903. Paid. 

C. S. 1903. Paid. 
C. S. 1903. Paid. 

C. S. 1903. Paid. 
C. S. 1903. Verdict for Com' th. 
L . T . 1903. V erd 't for Com'th. 

C. S. 1903. Pending. 

C. S . 1867 to 1903, Inc. Paid. 
C. S. 1903. Verdict for Com'th. 

C. S. 1903. Pa.id. 

L . T. 1903. Paid. 

· C. S. 1903. Verdict for Com' th. 
C. S. 1903. P a id. 
C. S. 1903. P a id. 
C. S. 1903. Verdict for the 

Com'th. 
C. S. 1903. P ·a id. 
C. S. 1903. P ·aid. 
C. S. 1903. Verdict for Com'th. 
C. S. 1903. Verdic t for Com'th. 

C. S. 1903. Verdict for Com'th. 

C. S. 1903. Paid. 

C. S . 1903. Paid. 

C. S. 1903. Verdi c t for Ccr:~' '. '1 . 
C. S. 1903. Paid. 
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SCHEDULE C-Conti'nued. 

LIST' OF APPEALS FILED SINGE JANUARY 1, 1903. 

Name. 

Clearfield Bituminous Coal Corpora­
tion. 

Clearfield Sout1lern Railroad Com­
pany. 

Clear Springs Water Company, ... . 
Coudersport a nd Port Allegany R a il­

r oad Company. 
Cowansh a nnock Coal a nd C-0k e 

Compa ny. 
Diamond Coal Land Company, . .... . 
Dunbar Furnace Company, 
Dunkirk, Allegheny Valley and 

Pittsburg R ailroad Company. 
Empire Coal Mining Company , . .... . 
Enterprise Tra nsit Company, .... . . . 
Fall Brook Railway Company, . . .. . 
F a irmount P ·ark Trans por t ation 

Compa ny. 
Fra nklin and Clearfiel<il Railroad 

Company. 
Goodyear Lumber Company, ...... . 
Highla nd Coal Comp a ny, . . ......... . 
Hollenback Coal Company, .. . ...... . 
Lehigh and Wilkes-Barre Coal Co m-

pan y. 
J a m es t own a nd Franklin R a ilroad 

Compan y. 
J efferson Coal Company , ......... . . . 
L ackawanna Iron and Stee l Com­

pany. 
L eetonia Railroad Company, .. ...... . 
Lewisburg, Milton and W atsontown 

Passen ger Railway Company. 
Midv·a lley Coal Company, . .. . ... . _ .. . 
Midvalley Supply Company, Limited, 
Milton Electric Light and Power 

Compan y. 
Montoursville P assenger R a ilway 

Company. 
Mortgage Trus t Compa ny of P enn­

sylvania, 
Nescopec Coal Compa n y, ........... . 
Nesqu eh on ing Valley R a ilroad Com-

pany. 
P en n Gas Coal Com pan y, .... ... .... . 
Si lver Brook Coal Compan y, 
Slat11 Belt E lectric Street Railway 

Company. 
Som erset Colli e ry Company, ...... . . 
Trum a n M. Dodson Coal Company ,. 
U nion Improvem ent Company, ..... . 
Th e U n ited Gas Improvement Com-

pany. 
Upper L ehi gh Coal Company, .. . ... . 
Walnut Run Coal Company, 
Wyoming Valley E lec tric Lig h t,· 

Heat a nd Power Company. 
Delaware, Lackawann a and West­

ern Rail road Com pany. 
Delaware, Lackawan n a and West-

e rn Rai lroad Company. 
L eban on C·as Company, ...... . ..... . 
L eban on Gas Com p a n y, ......... .. . . . 
L ebanon Gas Company, .... .. .... . . 
L ebanon Gas Company, ... ........ .. 
L ebanon Gas Company, .. . .. .. . . ... . 

Amount. 

834 86 

345 00 

544 68 
931 00 

8,071 50 

311 65 
996 62 

2, 750 00 

1,075 05 
2,915 00 

19,250 00 
5, 100 00 

250 00 

8, 130 00 
2 ;800 oo 
3,100 00 

52,056 72 

1 , 064 98 

925 00 
11 , 659 05 

580 28 
425 00 

9,000 00 
348 50 
125 00 

188 00 

10 , 732 22 

3 ,675 00 
7 ' 447 65 

8 , 250 00 
4, 400 00 
1 ,375 00 

250 00 
454 50 

7' 637 30 
217,176 63 

7' 250 00 
425 00 

2,000 00 

5,076 53 

327 ,500 00 

506 01 
530 64 
800 64 
518 00 
554 40 

Remarks. 

L . T. 1903. Verdict for def't. 

C. S. 19-03. Verdict for Com'th. 

C. S. 1903. Verdict for def't. 
L . T . 1903. Verd't for Com'th. 

C. S. 1903. Verdict ! o r Com'th. 

C. S. 1903. Paid. 
C. S. 1903. Paid. 
C. S. 1903. P aid. 

C. S. 1903. Paid. 
C. S. 1903. P a id. 
C. S. 1903. Verdict f.or Com'th. 
C. S. 1903. Paid. 

C. S. 1903. Paid. 

C. S. 1903. Paid. 
C. S. 1903. Paid. 
C. S. 1903. P aid. 
C. S. 1903. Paid. 

C. S. 1903. Paid. 

C. S. 1903. Paid. 
C. S. J.903. Paid. 

C. S. 1903. P aid. 
C. S. 1903. Paid. 

C. S . 1903. Paid. 
C. S. 1903. P aid. -
C. S. 1903. Verdict for Com'th. 

C. S. 1903. Verdic t for Com 'th . 

C. S. 1903. P a id. 

C. S. 1903. Paid. 
C. S. 1903. Verdic t for Com' th , 

C. S. 1903. Paid . 
C. S. 1903. Paid. 
C. S. 1903. Paid. 

C. S. 1903. Verd ic t for def't . 
C. S . 1903. Paid. 
C. S. 1903. Paid. 
C. S. 1903. Paid. 

C. S. 1903. Paid. 
C. S. 1903. Ver dict for def't. 
C. S. 1903. Paid. 

L. T . 1903. V erd ' t for Com'th . 

C. S. 1903. P a id. 

C. S. 1894. Verdict for def't . 
C. R. 1895. V erd ic t for d ef' t. 
C. S. 1896. V erdict for def't. 
C. S. 1897. V erdict for def't. 
C. S. 1898. Verdict for d11f'·t . 
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SCHEDULE 0-Continued. 

LIST OF APPEALS FILED SINCE JANUARY 1, 1903. 

Name. 

Lebanon Gas Company, ... . . .. . .. . . . 
Lebano n Gas Company, . . . ... . .. ... . 
Lebanon Gas Compan y, .. ... . .. .. . . . 
Kingston Coal Company, . . .... . .. . . . 
Hudson Coal Company, . . . . . . . . . . . . . 
Westinghouse Air Brake Compa ny , 
Bangor and Portland Railway Com-

pany. 
Parrish Coal Company, . ... . . . . .. . . . 
Coudersport and Port A'llegany Rail­

'road Company. 
New York, Chicago and St. Lo·uis 

Railroad Company. 
H untingdon and Broad Top Moun-

tain Railroad and Coal Compa ny. 
Buck Run Coal Company, ... ...... . . 
Sterlin g Coal Company, . . . ... . . . . . . . . 
Clearfield Bituminou s Goal C'or'J}ora -

tion. 
Beech Creek Cannel Coal Co mpany, 
Beech Creek Railroa d Compa ny, . . . 
Bee ch Creek R a ilroad Compa ny, . . . 
E . A . B owker & Co., Incorporated , 
Scranton Rai'lway Compa ny, . . .. . . . 
Scranton Railw ay Company, ... .. . . 
S. S. F retz Manufacturing Compa ny. 
Philadelphia and West Ch este r 

Traction Company. 
Buffalo, R ochester and Pittsburg 

Railway Company. 
Rochester a nd Pittsburg Coal a nd 

Iron· Company. 
Reynoldsville and Falls Creek Rail -

road Company. · 
Tamaqua and Lansford Street Rail-

way Company. 
Hazleton Gas Light Company , . .. . . 
Harrisburg Gas Company, . .. . .. . . . . 
Lehigh Co·a l and Navigation Com-

p a ny. 
Equitable Illumina ting Gas L ight 

Com p a ny of Philadelphia . 
Finan ce Co mpany of Pennsylvania , . 
Pennsylv ania Company for ins ur­

ances on Lives and Granting An­
nuities . 

Electric Traction Company , . . . . .. . . . 
Provident Life and Trust Compa ny, 
PhiJ.a delph ia Rapid T r a nsit Com-

pany. 
People' s Traction Company, ...... . . 
Philadelphia Traction Company, . . . 
P h iladelphia a nd West Cheste r 

Trac t ion Compa ny. 
Union Traction Company, ... ... . .. . . 
Lycoming Electric Company, .. . . .. . 
Investment Company o.f Philadel-

phia . 
Lehigh Coal and Navigiation Com­

pany. 
P h ila delphia Brewing Com pany, ... 
Altooiia and Loga n V a lley Electric 

RaUwa y Company. 
Philadelp hia S ecurities Company, . .. 
Delaware and Hudson C't•mpany, 

27 

Amount. 

554 40 
554 40 
633 60 

25 ,000 00 
15, 575 00 
24, 213 54 
3, 324 94 

12,646 84 
2,050 00 

2 ,870 41 

19 ,949 63 

1 , 246 00 
1, 050 00 
1 , 351 12 

150 00 
38,250 00 

2,160 89 
570 00 

5, 525 98 
9, 195 71 
1,000 00 
2, 536 01 

39,441 28 

17,506 68 

1 ,865 92 

1, 750 00 

418 on 
2,998 68 

58,618 29 

26 ,237 90 

3, 551 00 
64,974 27 

35,018 43 
29, 712 26 
25 ,310 13 

29,292 58 
84,374 26 

581 40 

50 ,917 21 
575 00 

12 ,531 95 

110 ,861 13 

4, 848 85 
12,256 25 

250 00 
46,439 99 

Remarks. 

c. s. 1899. Verdict for def't. 
c. s. 1900. Verdict for def't. 
c. s. 1902. Verdict for def't. 
c. s .. 1903. P a id. 
c. s. 1903. Paid. 
c. s. 1903. Paid. 
c. s .. 1903. Paid. 

c. s. 1903. 'Paid. 
c. s. 1903. Paid. 

C. S. 1903. Verdict fo r Com'th. 

c. s. 1903. Paid. 

c. s. 1903. Paid. 
c. s. 1903. Verdict for def' t . 
c. s. 1903. Paid. 

c. s. 1903. P a id. 
C. S . 1903. V e·rdic t for Com ' th . 
L. T . 1903. V erdict for def' t . 
C. S . 1903. V erdict for Com'th. 
L. T . 1903. P a id. 
c. s. 1903. Paid. 
c. s. 1903. P ending. 
c. s. 1903. Paid. 

c. s. 1903. Paid. 

c. s. 1903. V erdict .for Com"t h . 

c. s. 1903. Verdic t for Com'th. 

c. s. 1903. Paid. 

L . T. 1903. Paid. 
L. T . 1903. Pending. 
L . T . 1903. Pending. 

L. T . 1903. Paid. 

c. s. 1903. P a id . 
c. s. 1903. !"a id. 

C. S. 1903. V erdict for Com'th. 
C. S. 1903. Paid. 
C. S. 1903. V erdict for Com'th: 

C. S. 1903. V erd ict f or Com'th. 
C. S. 1903. V erdict for Com'th . 
L . T . 1903. Pending. 

C. S . 1903. V erdict for Com'th . 
C. S. 1903. Paid. 
C. S. 1903. V erdict for Com'th. 

C. S . 1903. P a id . 

C. S. 1903. V erdict f or Com'th . 
C. S. 190:i. P ending. 

C. S. 1903. Pending. 
C. S. 1903. Pend in g . 
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SCHEDULE C- Continued. 

LIST OF APPEALS FILED SINCE JANUARY 1, 1903. 

Name. 

PhiJ.adelphia Freezing Company, .. . 
United Ice and Coal Company, .... . 
Guarantee Trust and Safe Deposit 

Company. 
Beech Creek Ooal and Coke Com­

pany. 
City Passenger Railway Company of 

Altoona. 
Saxman Coal and Coke Company, . . 
Agents' and Insurers' Geneva! In-

vestment Company. 
Commercial Trust Company, .. . . .. . 
Potter Gas Oompany, ............. , .. 
Potter Gas Company, . .. .. .. ........ . 
Potter Gas Company, ......... .. ... . . 
Potter Gas Company, ..... . .. .... .. . . 
Olean, Rock Clty and Bradford 

Railway Company. 
Olean, · Rock City and Bradford 

Railway Company. 
Olean, Rock City and Bradford 

Railway Company. 
Olean, Rock City and Bradford 

Railway Company. 
Robesonia Iron Company, Limited , 
Medix Run Railroad Company, 
Medix Run Railroad Company , ..... 

Amount. 

979 17 
1, 725 00 
8,472 77 

2,800 00 

1,250 00 

1,250 00 
33 46 

17 ,064 83 
2,176 59 
1,529 89 
1, 350 00 
1, 350 0-0 
1,205 0-0 

1 ,500 00 

885 00 

865 00 

705 40 
175 00 
175 00 

Remarks. 

C. S. 1903. Pending. 
C. S. 1903. Pending. 
C. S. 1903. Pending. 

C. S. 1902. Pending. 

C. S. 190·3. Pending. 

C. S. 1903. Pending. 
Bonus.. Pending. 

C. S. 1903. Pending. 
C. S. 1902. Pending. 
C. S. 1901. Pending. 
G. S. 1900. Pending. 
C. S. 1899. Pending. 
C. S. 1903. Pending. 

C. S. 1902. Pending. 

C. S. 1901. Pending. 

C. S. 1900. Pending. 

C. S. 1903. Pending. 
C. S. 1903; Pending. 
C. S. 1904. P ending. 

Off. Doc, 
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SCHEDULED. 

LIST OF CASES ARGUED IN THE SUPREME COURT OF PENNSYL­
VANIA DUHING; THE YEARS 19(}3 AND 1904. 

Commonwealth ex rel., Arthur W'adsworth vs. William A. 
Shortall, Constable. Original application for original writ 
of habeas corpus ad subjiciendum, .......... ... .... ... . . ..... . 

Commonwealth vs. Delaware Lackawanna and Western Rail-
road Company, ,appellant, ....... .. .. .. .... . . .... . ......... .. . 

Commonwealth vs. Pennsylvania Coal Company, appellant. 
Ordered for re-argument, ................................... . . . 

Commonwealth vs. Penns.ylvania Coal Company, appellant. 
Ordered for re-argument , .. .. . ... .... .. . . . . . ... . ............ . . 

Commonwealth, appellant vs. National T'ube Works Com-
pany, .... .. . ..... .. . ...... ...... . .... ....... ... .... .. . .... . .... . . 

Commonwealth, appe.Jlant vs. Lehigh Coal and Navigation 
Company, . .... .... . .... ... ....... .. ......... .. . . . .. .. ...... . .. . . 

Commonwealth, appellant vs. Horace B. Reighter, Recorder, 
Montgomery county, .......................................... . 

Commonwealth, appellant vs. Buffalo and Susquehanna Rail-
road Company, ................................................ . 

Commonwealth, appellant vs. Danville Bessemer Company·, .. 
Commonwealth, appellant vs. Crucible Steel Company of 

America, ... .. . ... ... . . . . ....... . . .. . ........... ..... . . .... .. ... . 
Commonwealth, appellant vs. D . B . Martin Company, . ..... . . 
Commonwealth, appellant vs. Buffalo, Rochester and Pitts-

burg Railway Company, ....... . ...... ... ...... .. .. .. . . ... . ... . 
Commonwealth , appellant vs. American Steel and W·ire Com-

pany of New Jersey, .......................................... . 
Commonwealth vs. James Russ, appellant, .. ... ......... .. ... . 
James W. M. Newlin, appellant vs. Frank G. Harris, State 

Treasurer; Hampton L. Carson, Attorney General, et al., .. 
Commonwea:lth ex rel., Hampton L. Garson, Attorney Gen­

eral, for the use of Craig Biddle e t al. vs. William L. 
Mathues, Treiasurer of Commonwealth of Pennsylva.nia, ap-
pellant, ... . . . . .. .. . .... ... . .. . .......... . . ......... .... . ...... .. . . 

Commonwealth, 'appellant vs. Real Estate T'rust Company of 
Philadelphia, ... . .. .. ... .. . . . ......... ... ... .. .. . . . . . ... ... ..... . 

Provident Life and Trust Company vs. J. W ·esley Durham 
and H. Gilbert Cassidy, assessors, and ·Simon Gratz, Rinaldo 
A. Lukens and Isaac H. Shields, members of 'the board of 
revision of taxes, appellants, ... ....... .. . . .......... . .... .. . . . 

Granted. 

Affirmed. 

Discontinued. 

Discontinued. 

Affirmed. 

Affirmed. 

Non prosd. 

Affirmed. 
Affirmed. 

Affirmed. 
Non prosd. 

Affirmed. 

Affirmed. 
Reversed. 

Affirmed. 

Affirmed. 

Pending. 

Pending. 

LIST OF CASES ARGUED IN THE CTRCUIT COURT OF THE UNITED 
STATES DURING THE YEARS 1903 AND 1904. 

Henry F. Michell Company, a corporation created by and ex­
' isting under the laws of 'the State of Delaware, and a 

citizen of and resident thereunder, vs. William L . Mathues, 
Treasurer ·of the State of Pennsylvania, a citizen of the 
State of Pennsylv·ania and resident thereunder, . . . . . . . . . . . . . Bill dismissed. 

SCHEDULE E. 

LIST OF CASES NOW PENDING JN THE SUPREME COURT OF PENN­
SYLVANIA. 

Commonwealth ex rel., Hampton L . Carson, Attorney Gen­
. eral, appellant vs. Isaac B. Brown, Secret3:ry of Internal 
Affairs of the Commonwealth of Pennsylvama, ... . ..... ... . 

Commonwealth, appellant vs. Real Estate Trust Company of 
Philadelphia, . ... .... ... ... .... .. . .... ...... . .. · · . · · · · · . · : · . . . . . . Argued. 

Provident Life and Trust Company vs. J . Wesley Durham and 
·· H. Gilbert Ca.ssidy, assessors, and Simon Gratz, Rinaldo 

A. Lukens and Isaac H. Shields, members of ·the board of 
reviHion of ta.xes, .. . ....... . . . .. ... · .. .. · .... · ..... ·. .......... Argued. 

I IST OF CASES NOW PENDING IN SUPREME COURT OF THE UNITED 
' , STATES. 

Commonwealth vs. Delaware , Lackawanna and Western Railroad Company, 
Appellant. 
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SCHEDULE F. 

QUO W ARRANTO PROCEEDINGS. 

Name of Party. Action Taken. 

Correspondence Institute of America, Allowed. Proceedings discontinued. 
Clark Company, P'ropr. 

Lackawanna Valley Rapid Transit Allowed. Judgment of ouster. 
Company. 

S. J. Harris, John A. Cox and William Allowed. Proceedings abandoned. 
R. Johnston. 

Interior Construction and Improve- Allowed. Pending. 
ment Company, fwith notice to D . F. 
Maroney, trustee. 

L . F . Duanne, Elias H. Palmer, A. 0. Allowed. Pending. 
Gangarre, J. S. Edwards, J ames D. 
White, John Warren, W. A. Park 
and J . H. Park and New Brighton, 
Beaver Falls and Mo,rada Electric 
Street Railway Company. 

L . F. Duanne , Elias H. Palmer , A . 0. Allowed. Pending. 
Gangerre, J. S. Edwards, J a m es D. 
White, John Warren, W . A. Park 
and· J. H. Park and Rochester, 
Beaver Falls and Van Port Electric 
Street Railway Company. 

Horam Run Railroad Company, ...... . 
Alba Dentists Company, . ... . .... ....... . 
Mifflin Bridge Company, .............. . 
McKeespo·rt and West Elizabeth Street 

Railway Company. 
Wilkinsburg, Frankstown Avenue and 

Verona Street Railway Company. 
Braddock and Duquesne Bridge Com­

pany. 
Bellevernon and East Side Street R a il­

way Company. 
Braddock and North Homestead Street 

Railway Company. 
Castle Shannon Railway Company, ... 
Duquesne a nd Dravosburg Street 

Railway Company. 

Allowed. Pending. 
Allowed. Judgment 
Allowed. Judgment 
Allowed. Judgment 

Allowed. Judgment 

Allowed. Judgment 

Allowed. Judgment 

Allowed. Judgment 

Allowed. Judgm ent 
Allowed. Judgment 

of ouster. 
of ouster. 
of ouster. 

Of ouster. 

Of ouster . 

of ouster. 

of ouster. 

of ouster. 
of ouster. 

North Branch Steel Company, ... ..... . Allowed. Judgment of ouster. 
Allowed. Point Bridge Company, ................ . 

Northumberla nd Water Supply Com-
pany. 

Paxton Flouring Mill Company, ... ... . 
Easton and Belvidere Stn~et Railway 

Company. 
Alliance, Bath and Nazareth Street 

Railway Company. 
Cement Belt Street Railway Com­

pany. 
Nazareth and Bath Stree't Railway 

Company. 
Bethlehem a nd Bath Street Railway 

Company. 
Bethlehem and Siegfried Street Rail­

way Company. 
William H. Middleton, ...... . .. ... ... . . 
C. M. Miller, Amos H . Smith and H. 

M. Nissley. 
Spangler and Hastings Electric Rail­

way Company. 
Berks Electric Light, Heat and Power 

Company of Reading. 
Schuylkill Valley Electl'!c Company of 

Reading. 
Womelsdorf and Myerstown Street 

Railway Company. 

Allowed. 

Allowed. 
Allowed. 

Allowed. 

Allowed. 

Allowed. 

Allowed. 

Allowed. 

A llowed. 
Allowed. 

Com'th. 
Allowed. 

Allowed. 

A ll owed. 

A llowed. 

P ending. 
Judgm ent of ouster. 

Judgment of ouster. 
Pending. 

Pending. 

Pending. 

Pending. 

Pending. 

Pending. 

Judgment in favor of def't. 
Judgment in favor of the 

Judgm ent of ouster. 

Judgment of on:ster. 

Judgment of ouster. 

Judgment of ouster, 
. j 
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SCHEDULE F-Continued. 

QUO WARRANTO PROCEEDINGS~ 

Name of Party. 

South End Street Railway Company, .. 
Kutztown Street Railway Company, 
Chester and Rose V•alley Street Rail-

way Company. 
Arch and Green Street Electric Rail­

way Company. 
East Side Street Railway Company, .. 
Colwyn and Ridley Park Street Rail­

way Company. 
Reading and Lancaster Electric Rail­

way Company. 
Twelfth and Thirteenth Street Rail­

way Company. 
Hamburg S:treet Railway Company, .. 
Reading and Pottstown Electric Rail­

way Company. 
Reading and Millmont Street Railway 

Company. 
Reading, Hamburg and Pottsville 

Street Railway Company. 
Reading, Fleetwood and Kutztown 

Railroad Company. 
Reading and Birdsboro Railway Com­

pany. 
Lima, Gradyville and West Chester 

Street Railway Company. 
West End Electric Street Railway 

Company. 
Darby and Fernwood Street Railway 

Company. 
West Side Street Railway Company, 
Reading and Hamburg Railway Com­

pany. · 
Chester and Rockdale Street Railway 

Company. 
Chester and Middletown Street Rail­

way Company. 
St•andard Traction Company, ........ . 
Consolidated TracUon Company of 

Reading. 
Clift.on and Sharon Hill Street Rail­

way Company. 
Morrisville and Trenton Street Rail­

way Company. 
Black Bear Street Railway Company, 
Allentown and East Allentown Bridge 

Company. 
Pittsburg, Johnstown, Ebensburg and 

Eas•tern Railroad Company. 
Altoona and Philipsburg Connecting 

Railroad Company. 

Action Taken. 

Allowed. Judgment of ouster. 
Allowed. Judgment of ouster. 
Allowed. Judgment of ouster. 

Allowed. Judgment of ouster. 

Allowed. ·Judgment of ouster. 
Allowed. Judgment of ouster. 

Allowed. Judgment of ouster. 

Allowed. Judgment of ouster. 

Allowed. Judgment of ouster. 
Allowed. Judgment of ouster. 

Allowed. Judgment of ouster. 

Allowed. Judgment of ouster. 

Allowed. Judgment of ouster. 

Allowed. Judgment of ouster. 

Allowed. Jud·gment of ouster. 

Allowed. Judgment of ouster. 

Allowed. Judgment of ouster. 

Allowed. Judgment of ouster. 
Allowed. Judgment of ouster. 

Allowed. Judgment of ouster. 

Allowed. Judgment of ouster. 

Allowed. Judgment of ouster. 
Allowed. Judgment of ouster. 

Allowed. Judgment of ouster. 

Allowed. Judgment of ouster. 

Allowed. Judgment of ouster. 
Allowed. Judgment of ouster. 

Allowed. P ending. 

Allowed. Pending. 
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Pittsburg, Virginia and Charleston 
Railway Company and Brownsville 
and State Line Railroad Company. 

Allowed. Suggestion filed In Alle­
gheny county. 

National Council Junior Order of 
United American Mechanics. 

Glenwood Railroad Company, . ....... . 
B. H. Warren, Dairy and Food Com­

missioner. 
Harril!!burg, Carlisle and Chambers­

burg Turnpike Road Company. 
Consumers' Gas Company of Scranton, 
Frank G. McAnich, justice O·f the 

peace, Stowe township, Allegheny . 
county. . Loi _, .... lL 

Refused. 

Refused. 
Proceedings abandoned. 

Allowed. Proceedings abandoned. 

Refm;ed. 
Application withdrawn. 
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SCHEDULE F-Continued. 

QUO W ARRANTO PROCEEDINGS. 

Name of Party. 

Blairsville and Derry Street Railway 
Company. 

Bankers' Street Railway Company, . .. 
Iron City Street Railway Company, .. 
Union Railroad Company, ............ . 
Northern Boulevard Company, . . ..... . 
Glenwood Rapid Transit Street Rail-

way Company. 
People's Railway Company, Schuyl­

kill Electric Railway Company and 
Pottsville Union Traction Company. 

Harry J . Trainer, Harry C. R ansley 
and Joseph H. Klemmer , select 
councilmen of city of Philadelphia. 

Beaver Terrace Street Railway Com-
pany. 

Keystone Standard W 'atch Company, .. 

Max D. Lieber , .. ... ... . ............ .. . . 
Eastern College of Painless Dentis'try, 
Danville and Riverside Street Railway 

Company and Danville and Blooms­
burg Street Railway Company. 

Union Railroad Company, . ........ .. . . 
Beaver Valley Railroad Company, ... . 
Berwyn Social Club, ......... : ........ . 
Chemical Specialty Company, ........ . 
Broad Street Rapid Transit Railway 

Company. 
Smith Ferry Company, . ....... . ..... . . . 
Munhall Water Company, .... ........ . 
Fred eric P. H eller, Matthan Harbster, 

Edward Elbert and Solomon H. 
Close, water commissioners of city 
of Reading. 

Philadelphia Rapid Transit Stree t 
Railway Company. 

Action Taken. 

Proceedings abandoned. 

Refused. 
Refused. 
Refused. 
Proceedings abandoned. 
Heard. Proceedi-ngs abandoned. 

Refused. 

Refused. 

Refused. 

Allowed. Sugges•tion filed in Lan-
caster county. 

Refused. 
Proceedings abandoned. 
Refused. 

Refused. 
Refused. Reargument a llowed . 
Refused. 
Pending. 
Application w ithdrawn. 

Refused. 
AHowed. Judgment of ouster. 
Allowed. Pending. · 

Allowed. Pending in Philadelphia 
county. 
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SCHEDULE G. 

LIST OF EQUITY CASE~. 

Name -of Party. 

Commonwealth, 
vs. 

Delaware Valley Railroad Company, 
Delaware Valley Construction Com­
pany and the Franklin National 
Bank. 

Commonwealth of PennsylvaniJa, 
vs. 

Samuel J . Harris, J ·ohn A. Cox and 
Wm. R. Johnston. 

Grant Township Water Company, 
vs. 

Sam!. W. Pennypacker, Governor ; 
Frank M. Fuller, Secretary of the 
Commonwealth , and H . M. Lowry, 
recorder of deeds o-f Indiana county. 

Yellow Greek Water Company , 
. vs. 

Sam!. W. Pennypacker , Governor; 
Frank M. Fuller, Secretary of the 
Commonwealth, and H. M. Lowry, 
recorder of deeds of Indiana county. 

Colfax Water Company, 
vs. 

Sam!. W. Pennypacker, Governor; 
Frank M. Fuller, Secretary of the 
Commonwealth, and H. M. Lowry, 
recorder of deeds Qf Indiana county. 

Two Lick Creek W'ater Company, 
vs. 

Sam!. W. Pennypacker, Governor; 
Frank M. Fuller , Secretary of the 
Commonwealth , and H . M. Lowry, 
recorder of deeds of Indiana county. 

Cherry Hill Township Water Company , 
vs. 

Sarni. W. Pennyp·acker, Governor; 
Frank M. Fuller, Secretary of the 
Commonwealth, and H . M. Lowry, 
recorder of deeds -of Indiana county. 

James W. M. Newli:a, 
vs. 

Frank G. Harris, State Treasurer; 
Hampton L . Carson, Attorney ,Gen­
eral ; Martin Bell, president judge of 
the court of commo·n pleas of Blair 
county, and Robert Von Mosch­
zisker, associate law judge of the 
court of common pleas No. 3 of Phil­
adelphia. 

Arlington Water Company, 
vs. 

S'amuel W. Pennypacker , Governor ; 
Frank M. Fuller, Secretary of the 
GommonweaHh of Pennsylvania, 
and J . Denny O'Neill , r ecorder of 
deeds of Allegheny ooun'ty. 

Action Taken. 

Injunction dissolved and bill dis­
missed. 

Bill filed. Proceedings abandoned. 

Bill filed. Preliminary injunction dis­
solved. 

Bill filed. Preliminary injunction dis­
Eolved . 

Bill filed. Preliminary injunction dis­
solved. 

Bill filed. Preliminary injunction dis­
solved. 

Bill filed. Preliminary injunction dis­
. ~olved. 

Bill dismissed. Affirmed on appeal to 
Suprem e Court. 

Preliminary injunction granted. Pro­
ceedings a bandoned. -
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SCHEDULE G-Continued. 

LIST OF EQUITY CASES. 

Name of Party. 

Castle Shannon Water Company, 
vs. 

S'amuel W. Pennypacker, Governor; 
Frank M. Fuller, Secretary of the 
Commonwealth of Pennsylvania, 
and J. Denny O'Neill, recorder of 
deeds of Allegheny county. 

Commonwealth of Pennsylvania, 
vs. 

Erie Rapid Transit Company, a cor­
poration in the hands of a receiver, 
William Pearson et al., First Na­
tional Bank, Colonial Trust Com­
pany, Vandergrift Construction 
Company. 

Deer Creek W •ater Company, 
vs. 

Sarni. W. Pennypacker, Governor; 
Frank M. Fuller, Secretary of the 
Oommonwealth, and Edward T . 
Bentz, recorder of deeds of York 
county. 

Borough of N-0rristown, et al., 
vs. 

Norristown and Main Line Connecting 
Railroad Company. 

J . C. Kunzman, 
vs. 

Sewickley Academy. 
People's Market Company, 

vs. 
City of Erie. 
Valley Forge Park Commission, 

vs. 
Phoenixville and Bridgeport Electric 

Railway Company. 
L. P. Snyder, et al., 

vs. 
Pittsburg, Shawmut and Northern 

Railroad Company. 
J -ohn Walker, et al., 

vs. 
Seventh Day Baptist Congregation of 

Snow Hill, Franklin county. 
Citizens of Erie, 

VS. 
Consumers' Brewing Company. 
Butler Water Company, 

VS. 
J. W . McKee, et al., 
Valley Forge Park Commission, 

vs. 
Phoenixville and Bridgeport Electric 

Railway Company. 

Action Taken. 

Preliminary injunction granted. Pro­
c<>edings abandoned. 

Bill filed. Pending. 

Bill filed. Preliminary injunction dis­
solved. 

Use of name of Commonwealth al­
lowed. 

Use -o-f name of Commonwealth al­
lowed. 

Proceedings discontinued. 

Use of name of Commonwealth re­
fused. 

Use of name of Commonwealth re­
fused. 

Use of name of Commonwealth al­
lowed. 

P etHion filed. Pending. 

Use of name of Commonwealth al­
lowed . 

Use of name of Commonwealth al-
lowed. Pending ln Montgomery 
county. 
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SCHEDULE H. 
MANDAMUS PROCEEDINGS. 

N a me of Party. 

Oommonwealth, ex rel., Herbert W. 
Cummings, district attorney of 
Northum.berland county; D avid L. 
Glover, district attorney of Union 
county; Geo. W. Raudenbush, John 
H. Beck and A . H. Coo·ner , county 
commissioners of Northumberland 
county; S. E. B enner, W. D. Wil­
liams and Amos Fauver, county 
commissioners of Union county, 

vs. 
H ampton L . Carson, Attorney Gen­

eral; Frank M. Fuller , Secretary of 
the Commonwealth and Isaac B. 
Brown, Secretary of Internal Af­
fairs, composing the Board of Prop­
erty of Pennsylvania. 

Commonwealth, ex rel., Hampton L. 
Carson, Attorney General of the 
Commonwealth of Pennsylvania for 
the use of Craig Biddle, et al., 
judges learned in the ll!.w of the 
courts of common pleas and of or­
phans' courts in the Commonwealth 
of Pennsylva nia, and of all other 
judges learned in <the law in the said 
Commonwealth, similarly situa ted, 

vs. 
Frank G. H arris , State Treasur er of 

the Commonwealth of P ennsylvania. 
Commonwealth, ex rel. , H amp·ton L. 

Carson, Attorney G en eral , 
vs. 

Isaac B. Brown, Secretary of Internal 
Affairs 1of the Commonwealth of 
Pennsylv1a nla. 

Com.monwealth , ex rel., Albert Millar, 
disltrict attorney of Dauphin county, 

vs. 
John Stephenson and Harry Stauffer, 

supervisors of the t ownship of 
Sw atara, Dauphin county. 

Commonwealth, ex rel. , E. J. Fithian, 
vs. 

Frank M. Fuller, Secretary of the 
Commonwealth. 

Commonwealth, ex rel. , E. J. Fithian, 
vs. 

Frank M. Fuller, Secre t ary of the 
Commonwealth. 

Commonwealth, ex rel., E. J . Fithian , 
vs. 

Frank M. Fuller , Secr et a ry of the 
Commonwealth. 

Commonwealth, ex rel ., E. J. F ithian, 
vs. 

Frank M . Fuller, Secret ary of the 
Commonwealth. 

Commonwealth, ex rel., H . S. Mont­
ford, 

vs. 
Frank M. Fuller, Secretary of the 

Commonwealth. 
Benjamin L. F aust, 

vs. 
W. C. Roth , t a x collector. 

Action Taken. 

Peremptory mandamus refused. 

Peremptory m a nda mus awarded. 
P ending in Suprem e Court. 

P er emptory mandamus refused. P end­
in Supreme Court. 

Alternative 
Pending. 

manda mus awarded. 

Alternative mandamus awarded. 

Alternative m a ndamus awarded. 

Alternative mandamus awarded. 

Alternative manda mus awarded. 

Peremptory mandamus awarded. 

Proceedings discontinued by · com­
plainant. 
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SCHEDULE I. 

PROCEEDINGS HAVE BEEN INSTITUTED BY THIS DEPART'MENT 
AGAINST THE FOLLOWING INSURANCE COMPANIES AND BUILDING 
AND LOAN ASSOCIATIONS. 

Name. 

Sta t e Bank of Pittsburg , .... .. ..... .. .. 
Union Surety a nd Guaranty Compa ny, 
Sta nda rd T r u s t Compa ny of B utler , . . 
United Sta t es Mutua l Fire Ins ura n ce 

Com pan y of Philadelphia. 
P erpe tua l Fire Ins urance Co mpa ny , .. 
State Mutua l Fire Insurance, ... .. . . . . 

R esult. 

Di ssolved . R eceiver. 
Dissolved . R eceiver . 
Dissolved. R eceiver . 
P ending. 

Dissolved. R eceive r. 
Dissolved . R eceiver. 
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SCHEDULE .J. 

LIST OF CLAIMS RECEIVED FROM THE SECRETARY OF INT:JilRNAL 
AFFAIRS AND OTHERS IN 1903 AND 1904. 

Name ·Of Party. Nature of Claim. 

South Penn Telephone and Penalty, 
T elegraph Company. 

Seneca Street Railway C'om- Penalty, 
pany. 

Delaware and Northampton Penalty, 
Riailroad Gompany. 

Ligonier Valley Railroad Penalty, 
Company. 

New Y'Or-k, Pocono and Penalty, 
Western Railroad Com-
pany. 

Allen Electric Street Rail- Penalty, 
way Company. 

Alliance, Bath and Naza- Penalty, 
. reth S'treet Railway Com-
pany. 

Bethlehem and Bath Stree·t Penalty, 
Riailway Company. 

Bethlehem and Seigfried Penalty, 
Street Railway Company. 

Boiling Springs and · Mt. Penalty, 
Holly Street Railway 
Company. 

Cement BeH Street Railway Penalty, 
Company. 

Delaware Street Railway Penalty, 
Com.pany. 

Easton and Belvidere Street Penalty, 
Railway Company. 

Grove City Street R•ailway Penalty, 
Company. 

Minsi Valley Street Railway Penalty, 
Compa,ny. 

Nazareth and Bath Street Penalty, 
Railway Company. 

Northampton and Lehigh Penalty, 
Street Railway Company. 

Phoenixville and Bridgeport Penalty, 
E;Jectric Railway Com-
pany. 

Peo-ple's Street R•ailway ·of Penalty, 
Chester. 

S•tate Line Electric Railway Penalty, 
Company. 

Anthracite Telephone Com- Penalty, 
pany. 

Eastern Telephone Com- Penalty, 
pany. 

Montour T 'elephone Com-
pany. 

New Jersey and Pennsylva­
nia Tele·phone Company. 

Pelll!Llty, 

Penalty, 

Penalty, United States Long Dis­
tance Telephone Company. 

Anthracite Land and Im­
provement Company. 

Tax on capital stock, 
1897 to 1903. 

Anthracite Land and Im­
provement Company. 

Tax on loans , 1898, 

' 

Amount. Remarks. 

$5,000 00 Pending. 

5,000 00 Pending. 

5,000 00 Pending. 

5,000 00 Pending. 

5,000 00 Pending. 

5,000 00 Pending. 

5,000 00 Pending . 

5,000 00' Pending. 

5,000 00 Pending. 

5,000 00 Pending. 

5, 000 00 Pending. 

5,000 00 Pending. 

5,000 00 Pending. 

5,000 00 Pending. 

5,000 00 Pending. 

5,000 oo Pending. 

5; 000 00 Pending. 

5,000 00 Pending. 

5,000 00 Pending. 

5, 000 · 00 Pending. 

5,000 00 Pending. 

5,000 00 Pendfng. 

5,000 00 Pending. 

5,000 00 Pending. 

5,000 00 Pending. 

700 00 Paid. 

110 32 Paid. 



420 APPENDIX II TO REPORT Off. D-Oc. 

SCHEDULE J-Continued. 

LIST OF CLAIMS RECEIVED FROM THE SECRETARY OF INTERNAL 
AFFAIRS AND OTHERS IN 1903 AND 1904. 

Name of Party. Nature of Claim. Amount. Remarks. 

I 

Barr Pumping Engine Com- Tax on loans , 1896-7- 3, 048 39 Paid. 
pany. 8-9-1900. 

Mohn Brothers Eleotric T ax on loans, 1900-01 , 111 20 Paid. 
Laundry Oompany. 

Mohn Brothers Electric T ax on capital s tock, 2,080 94 Paid. 
Laundry Company. 1899-1900-01. 

Pla tt-Barber Company, .. . . T ax on capita l stock, 2, 535 00 Paid. . 
1898-9' 1900-01. 

Platt-Barber Company, .. .. Tax on oapital stock, 750 ~ Withdrawn by 
1902 (estimated). Aud. Gen. 



No. 21. 

Year. 

1903. 
Jan. 2, 

OF THE ATTORNEY GENERAL. 

SCHEDULE K. 

SCHEDULE OF COLLECTIC NS. 

N a me. 

Penn Incline Plane Company: 
Capital stock, 1900, ....................... .. 
Capital stock, 1901, . . . .... .. ..... . ....... .. 

$5 00 
5 00 

5, Webster Ooal and Coke Company, capital stock, 1901, . . 
5, Finance Company of Pennsylva nia : 

5, 

5, 
5 , 
5, 
5, 

5, 
5, 
5, 

5, 

5, 

5, 

5, 

6, 

. 7, 

7, 
8, 
8, 
8, 

8, 

9, 

9, 
12, 

12 , 
12, 

12, ; 

12, 
12, 

12, 

Capital s·tock, 1901, .. . .. .. .. . .. . .. .. . .. .. .. $3,125 00 
Capital stock, 1900 , . .. . . . . . . .. .. .. .. .. .. .. 4,000 00 

Lackawanna Iron and Steel Company: 
Capital stock, 1900 , ....... ...... ........... . 
Capital st.ock, 1901, . ... .. . . .... . ... . ... . . .. . 

$669 56 
2,223 93 

American Dredging Company, capital stock, 1901, .. .. . . 
Barclay Railroad Company, capital stock, .1901, ....... . 
Scranton Gas and Water Company, bonus, .... ....... . 
Hazle,ton Electric Light and Power Company, capital 

stock, 1901, ................... . .............. ........ ..... . 
Lower Merion Gas Company , loans tax, 1901, .... .. . .. .. . 
Allentown Gas Company, loans t 'ax, 1901, .. .. . .. .. . . . . . 
Dunkirk, Allegheny Valley and Pibtsburg Railroad 

Company, capital stock, 1901 , ..................... ... .. 
New York and Middle Coal Field Railroad and Coal 

Company, eapital stock, 1901, ........................ .. . . 
Locust Mountain Coal and ll'cm Company, ·capi t a l 

stock, 1901, ............... ... .......... .......... ........ . . 
Lebanon Valley Street Railway Company, loans t ax, 

1901, . . ...... _,_ .......... .. ..... . .. . .... ... ...... . . . ..... . . .. . 
Bellevernon Bridge Company: 

Capi,tal stock, 1900, . . . . . . . . . . . . . . . . . . . . . . . . . .$50 00 
Capital s'tock , 1901, .. . . . .. . .. . . . . .. .. . .. .. .. . 50 00 

Central District and Printing Company , capital stock, 
1901, . . .. . . ..... . . ..... . ............. . ...................... . 

Buffalo, Susquehanna Coal and Coke Company, capi-
tal stock, 1901 , .... . ... ... ..................... . ... .. ... .. . 

Fall Brook Railway Company, cap'ital stock, 1901, . ... . . 
Midl,and Mining Company, loa ns tax, 1901 , .............. . 
Enterprise Trans i't Company, capital stock , 1901 , ..... . 
Jefferson and Clearfield Coal and Iron Company, capi-

tal stock, 1901 , ....... ... . ...... .......................... . 
Rochester and Pittsburg Coal and I r·on Company, c•api-

tal stock, 1901, ....................... .............. .. .... . 
New York, Chicago and St. liouis Railroad Company, 

capital :;;tock , 1901, . ....... ........ ... ........ ..... . . .... . 
Lehigh Valley Coal Company, capital stock, 1901, ... .. . 
McCormick Harvesting Machine Company: 

Capital sto'ck, 1898 , . .. ...... . . . . .......... .. 
Oapital s•tock, 1899, . . . .. . . ...... . ..... . .... . 
Capital stock, 1900, ..... .. ............... .. . 
Capital stock, 1901, ... . . .................. . . 

$47 56 : 
82 44 

140 38 ; 
106 00 

E . P . W!lbur Trust Company, capital stock, 1901 , ...... ' 
Buffalo and Susquehanna Ra.ii road Company, loans : 

tax, 1901 , ........... . .............. .. .... . . ... .......... . 
'Philadelphia Warehousing and Cold Storage Gomp,any , : 

capital stock, 1901, ..... . ... . . ........................... ; 
Consumers' Brewing Company, capital stock, 1901, .. . i 
Wyoming Valley Electric Light, Heat and Power Com- : 

pany, capital s t ock, 1901 , ............................... ; 
Schuylkill and L ehigh Valley Railroad Company, capi- ; 

'tal stock, 19()1, ... .. . .. . . . ....... ..... . .. ................ .. 
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Amount. 

$10 00 
2,000 00 

7,125 00 

2,893 49 
687 50 
175 00 
312 50 

287 50 
45 60 

180 50 

500 00 

25 92 

35 50 

218 00 

100 00 

1, 375 00 

10 00 
250 00 

63 33 
275 00 

4, 000 00 

3,450 00 

500 00 
1, 935 00 

"375 38 
2,541 62 

251 5 0 

37 5 0 
250 0 0 

525 0 

1, 700 0 0 
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Year. 

1903. 
Jan. 12 , 

12, 

13, 
13, 

14, 

14, 

14, 
16, 

J.6, 
16, 

19, 

19, 

19, 

APPENDIX II TO REPORT 

SCHEDULE K-Continued. 
SCHEDULE OF COLLECTIONS. 

Name. 

Hazleton Coal Company, capital stock, 1901, ............ . 
Pennsylvania, New York Canal and Railroad Company, 

loans tax, 1901, ......................................... . 
F'all Brook Coal Company, capital stock, 1901, ......... . 
Doylestown and Willow Grove Railway Company, 

loans tax , 1901 , . ......... . ..................... .. . . .. ... . . 
Philadelphia and West Ch ester Trac tion Company , 

loans tax , 1901, .. . .. . .. .. .... . ................. . .. . ...... . 
Chest Creek Coal and Coke Company, capital stock , 

1901, ......... ..... .............. . ....................... .. . . 
Mitchell Coal and Coke Company, capital stock, 1901, .. 
Delaware, Lackawanna and Western Ra.ilroad Com-

pany, capRal stock, 1901, .............................. .. 
Lehigh Valley Railroad Company, capital stock, 1901, .. 
Pennsylvania, New York Canal and Railroad Com-

pany, capital stock, 1901, ......... .............. .. ... ... . 
H. W. Johns Manufacturing Company, capital ' stock, 

1901, ..... . ........... .. ... .. . .............................. . 
Phillips Company, Limited: 

Capital stock, 1900, .... .. ................. .. 
Capital stock, 1901, ........................ . 
Capital stock, 1902 , ........ .. ........... .. .. 

Pennsylvania Coal Company: 
OapHal s•tock , 1898, ................. ... ... .. 
Capital stock, 1899, ....................... .. 
Capital stock, 1900, ... . ........ .... ..... . .. . 
Capital stock, 1901, .... ... ................. . 

$375 00 
375 00 
375 00 

-----

$1 ,733 34 
1,396 17 
1,754 64 

696 22 

19, Allison Manufacturing Company, capital stock, 1899, .. 

Note.-The above amount was collected during the 
first nineteen days of the quarte r which concluded the 
t erm of my predecessor in office. 

Off. Doc. 

Amount. 

350 00 

585 18 
3,000 00 

950 00 

144 04 

62 83 
67 02 

25,000 00 
51,250 00 

5,000 00 

152 00 

1,125 00 

5,580 37 
25 00 

$125,528 28 

23, Gettysburg Transit Company, capital stock, 1898, . . . . . . 50 00 

Feb. 

27, Pennsylvania Central Brewing Company: 

29, 

5, 

5, 

5, 

6, 

6, 

6, 

Capital stock, 1901, .. .. .. .. .. .. . .. .. .. .. .. .. $2 ,938 10 
Capital stock, 1900, .. .. .. .. . .. .. . .. .. .. .. .. . 1 , 116 10 

Doylestown and Willow Grove Railroad Company, capi -
tal stock, 1901, ... ... .. . . . ............ .. ....... .. . . ... ... . 

Lake Shore and Michigan Southern Railway Company, 
capita l stock , 1900, .. .. ............... : .... ... ........ ... . 

Lebanon Valley Stree t Ra ilway Company, loans tax, 
1900, .... ....... ............................................ . 

Philadelphia a nd Chester Ra il way Company, loans tax, 
1901, ... . .............................. ... ..... . ............ . 

Scranton Railway Company: 
CapHal stock. 1899, ... . .......... ..... .... .. 
Capital stock, 1900, .......... ... ..... .. .... . 
Capital stock, 1901, ............ .. .......... . 

Scranton and Pittston Traction Company: 
Capital stock, 1897, .. .... ................. .. 
Capita l ' stock, 1898, ........................ . 

Scranton and Pitts t~n Traction Company: 
L oans tax , 1898 , .... ... . . . .. . ... . .. . .... . . .. . 
Loans tax , 1896, ......... . ....... . ... . ...... . 
Loans tax , 1897, .. ...... . ................ . .. . 
Loans tax, 1895, ........ .. ................ .. . 
Loans tax, 1894, ............................ . 

$5,803 39 
6,300 00 
6, 500 00 

$250 00 
250 00 

$561 45 
559 55 
559 55 
430 35 
244 15 

20, Clearfield Bituminous Coa l Corporation, loans tax, 1901, 

4,056 20 

250 00 

6,230 67 

1 , 148 00 

615 60 

18,603 39 

500 00 

2, 355 05 
19 72 
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Year. 

1903. 
Mar. 2, 

May 5, 
6, 
6, 

6, 

12, 

13, 

OF THE ATTORNEY GENERAL. 

SCHEDULE K-Cohtinued. 

SCHEDULE OF COLLECTIONS. 

N~me. 

Clearfield Bituminous Coal Corporation, loans tax, 
1898, ............. . .................................. . . . . ... . 

People's Light Company of Pittston, J.oans tax, 1900, 
Thuuron Coal Land Company, capital stock, 1897, ..... . 
Bangor and PoPtlan.d. Railway Company, capital stock, 

1901, ............ . ... . ................ .. .... ... . .. ....... .. . . 
Westinghouse Electric and Manufacturing Company, 

capital stock, 1901, . .. ............ ... .. . ................. . 
General Trading Company, Limited, eapital stock, 

1901, .. . . ....... . ........................ . ............. . .. . . . 
P latt-Barber Company: 

ca·pi ta! stoclc, 1898, ............ . . . ..... .. . . . 
Capital stock, 1899, ..... . .. . ... . ......... . . . 
Capi1tal stock, 1900 , .. ............... . . . .... . 
Capital stock, 1901, ... . .......... . ......... . 

$600 00 
630 00 
675 00 
630 00 

22,, Ltlas Portland Cement Company: 

June 
Sept. 

Capital stock, 1899, .. ........ . . . ... .. .... . . . 
Capital stock, 1900 and 1901, ............. . 

$1,600 00 
2,600 00 

28, Mohn Bros. Electric Laundry Company: 
Loans tax, 1900, .. . ..... . . . . . ... . .. . . . ... . . . . 
L oans tax, 1901, . . .... . .. .. ... ... .. . . . ...... . 

$51 30 
59 90 

28 , Mohn Bros. Electrie L aundry Company: 

24, 
9, 

28, 

28, 
28, 
28, 
28, 
28, 

28, 
28, 
28, 
28, 

28, 

28, 

28, 

28, 

28 , 

28, 
28, 

28, 
28 , 
28, 
28, 

Capital stock, 1899, .. . ... . ....... .. ........ . 
Capital stock, 1900, .. .. .... . ............ ... . 
Capital stock, 1901, ... .. . . ........... . . .. .. . 

$330 94 
882 50 
867 50 

Provident Life and Trust Company , bonus, , .. . . .. .. . 
Dunbar Furnace Company, capital stock, 1901, . . ..... . 
Judson Coal Company. 

Capitai stock, 1902, .. . ... . .. .. . .. . ..... ... . . 
Capital stock, 1901 , .... . ... . ... . . . ......... . 
Loans tax, 1901, ........... . ......... . .. . . ., 

$500 00 
500 00 

55 41 

Algonquin Coal Company, capital stock, 1902, ..... . ... . 
Hollenback Coal Company, capital stock, 1902, ....... . 
Beech Creek Cannel Coal Company, capital stock, 1902 , 
J. Langdon & Co., Incorporated, capital s·tock, 1902, .. 
Mount Sinai Cemetery Association of Pennsylvania, 

capital stock, 1902, ......................... . ... . . .... . . 
Scranton Gas and Water Company, capital stock, 1901, 
Cranberry Improvement Company, capital stock, 1902, 
Union Improvement Company, capital s1tock, 1902, .... 
George B . Newton & Co., Incorporated, cap-ital stock, 

1902, . .............. .. ........... . ........................ . 
The United Gas Improvement Company, capital stock, 

1902, ... . ....... . .... . .. ... . ........ ...... . .... ... ..... . .... . 
Midvalley Supply Company, Limi1ed, capital stock, 

1902, .... .. . . ............................. . .......... ....... . 
Pennsylvania Company for Insurance on Lives and 

Granting Annuities, capital stock, 1902, ......... . . . ... . 
Upper Lehigh Supply Company , Limited, capital stock, 

1902, .. . .... . .. . . ... . ..... . ........................ . ... .. . .. . 
Black Creek Improvement Company, capital stock, 

1902, .. . .. . ... .. .... ... ... ..... ... · : ................ . ....... . 
Truman M. Dodson Coal Company, capital stock, 19'02, 
Philadelphia Mortgage and Trust Company, capital 

stock, 1902, . .......... . ........ . ........ ... .. . ... . ....... . . 
Enterprise Transit Company, capital stock, 1902, ..... . 
Interna!tional Navigation Company, capital stock, 1902, 
A llentown Gas Company , loans tax, 1902, .... .... .... .. . 
Clearfield Bituminous Coal Corporation, capital stock, 

1902 .. . .... . ....... . ... . ....... . .... . .. . ... . .. . . . .......... . 
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Amount. 

81 44 
256 50 

93 85 

500 00 

3,750 00 

50 00 

2,535 00 

4,200 00 

111 20 

2,080 94 
1,250 00 

220 00 

1,055 41 
5 00 

875 00 
25 00 

918 75 

5 00 
2,625 00 

225 00 
800 00 

100 00 

18,000 00 

25 70 

296 00 

30 00 

56 50 
75 00 

83 77 
775 00 

25 00 
184 30 

475 00 
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Year. 

1903. 
Sept. 28, 

29, 

29, 
29 , 
29, 
29 , 

29, 

29, 
29, 

29, 
29, 
29, 

29, 

30, 
30, 
30 , 

30, 
30, 

Oct. 2, 

2, 

2, 
2, 

5, 
5, 

5, 

5, 
5, 

5, 

5, 

5 , 

5, 

6, 
6, 

6, 

6, 

APPENDIX II TO REPORT 

SCHEDULE K-Continued. 

SCHEDULE OF COLLECTIONS. 

N a.me. 

Sterling Coal Company, capital stock, 1902, . ......... . 
Delaware •and Atlantic Telegraph and Telephone Com·-

pany, capital stock, 1902, .... . ................ .. ....... . 
Jefferson Coal Company, capital stock, 1902, .. . .... . ... . . 
Nescopec Coal Company, capital stock, 1902, ... ....... . 
North Branch Steel Company, capital stock, 1902 , . . . . . 
Lake Shore and Michigan Southern Railway Company, 

loans tax , 1902, . ...... ..... ... . ............... . .. . ... . ... . 
Tamaqua and Lansford Street Railway Company, capi-

tal stock, 1901, .... . .. . . . . . ................ .. ......... ... . . 
Parrish Coal Company, capital stock, 1902, ............ . 
Mortg>age Trust Company of Pennsylvania, loans tax, 

1902, . ... . ........................................ . .... . .... . 
Stevens Coal Company, capital stock, 1902, .......... . . . 
Tresckow Railroad Company, capital stock, 1902, 
L ehigh and Lackawanna Railroad Company, capital 

stock, 1901, .. . ... . .. . ... . . . .. . ............................ . 
Delaware Divis ion Canal Company of Pennsylvania, 

capital stock, 1901, ......... . . ............................ . 
Tionesta Valley Railway Company, capital stock, 1902, 
Lower Merion Gas Company, loans tax, 1902, . ... .... . . . 
Pennsylvania Electric Vehicle Company, capital stock, 

1902, ......... . ... .. . . ... ..... . .... .......... .... ... . .. .. ... . 
Highland Coal Company, capital stock, 1902, .... . .. . . . . 
Robesonia Iron Company, Limited , capital stock, 1902, 
S'tate Line and Sullivan Railroad Company, capit·a l 

stock, 1902, .... . .... .. ... . .. ...... . .. .. . . . . . .. ... . ........ . 
Pencoyd and Philadelphia Railroad Company, capital 

stock , 1902, .. . .. . .... . . ...... . ........................ . . . . . 
Tresclww Railroad Company, capital stock, 1902, 
Delaware Division Canal Company of Pennsylvania, 

capital stock, 1902, ... . .... . ......... . . ....... . ... . . . . . .. . 
Bedford Springs Company, Limited, capital stock, 1902, 
Coudersport and Port Allegany Railroad Company: 

Loans tax , 1902, . . ... :. . . . . . . . . .. . . . . . . . . .. . . $27 00 
Capital stock, 1902, . . . . . . . . . . . . . .. . . . . . . . . . 50 00 

Lebi~h and Lackawanna Railroad Company, capital 
stock, 1902, ................ . ....... . . . . ...... . ..... . . . . . .. . 

Kings-ton Coal Company, capital stock, 1902, .. . ....... . 
Tamaqua and Lansford Street Railway Company, capi-

tal stock, 1902, ...... . .. . . ... .... .. . . . . .. .. . ...... . .. . .... . 
Edison Electric Light Company of Phil-adelphia, gross 

receipts (6 mos.), 1901, . . .. .... ... ... .. .. . . . .... .. ... . . . . 
Brush E lectric Light Compa ny of Philadelphia : 

Gross receipts (6 mos.), 1900, ............. .. 
Gross receipts (6 mos.), 1900 , . .. ... . .... ... . 
Gross receipts (6 mos.), 1901, . .. .... . . . . . . .. 

$59 46 
49 64 

192 68 

Pennsylvania H eat, •Lig ht and Power Company: 
Capital stock, 1899, . . .. . . . . .. . . . . . . .. . . . . . . . . $842 32 
Capital stock, 1900, .. . . . . . . . . . . . . . . .. . . . . .. 842 32 

Dunkirk, Allegheny Valle~ a nd Pittsburg Railway Com-
pany, capital stock, 1902 , . ..... . .... .. ........ . .. . .... .. . . 

W. K. Niver Coal Compa ny, capital stock , 1902, . .. . . . . 
South Bethlehem Supply Company , Limited: 

Capital stock, 1901, . . .. .. .. . .. . . .. .. . . . .. . .. $136 25 
Capital stock, 1902, . . . .. . .. . . .. .. . . . . . . .. . .. 100 00 

Equitable Illuminating Gas Light Compan y of Philadel­
phia, loans tax, 1902 , 

B eech creek Extension· · ·R"~i·l~~·;x · ·c~"i.;;p~;{y; · · .c.~pit;.,i · 
stock, 1902, ....... . . . . .... . ........... . .......... . ... . . ... . 

Off. Doc. 

Amount. 

25 00 

100 00 
175 00 
220 00 

2 50 

58 90 

525 00 
-4.75 00 

276 82 
112 50 
250 00 

225 00 

625 00 
650 00 

45 60 

125 00 
300 00 
2i 00 

675 00 

5 00 
50 00 

125 00 
125 00 

77 00 

225 00 
l,(){)0 00 

10 00 

925 32 

301 78 

1,684 64 

1 , 937 50 
200 00 

236 25 

1,227 20 

400 00 
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SCHEDULE K-Continued. 

SCHEDULE" OF COLLECTIONS. 

Year. Name. 

1903. 
Oct. 6, Beech Creek Railroad Company: 

Loans tax, 1902, ........................... .. 
Capital stock, 1902, ...................... .. 

$119 60 
2,000 00 

6, :B'all Brook Railway Company, capital stock, 1902, ..... 
9,. Bangor and Portland Railway Company, capital stock, 

1902, .. . ....... .... ........ . ..................... .. ... . ..... . 
12, St. Mary's Gas Company, capital stock, 1901, ....... . . . 
19, Bethlehem Steel Company: 

Capital st·ock, 1901, .. .. .. .. .. .. .. .. .. .. .. .. . $418 70· 
Capital stock, 1902, .. .. . .. . .. .. .. .. .. .. .. .. . 362 50 
Loans tax, 1902, .. .. .. .. .. .. .. .. ... .. .. .. .. .. 428 22 
Loans ·tax, 1901, . . . . . . . . . . . . . . . . . . . . . . . . . . . . 200 00 

rn, Philadelphia Brewing Company, capital stock, 1902, .. 
19, Buffalo and Susquehanna Railroad Company, loans tax, 

1902, ... . .... . ..... ... ...... ............ . .... .. ...... .. . .... . 
19, Buffalo and Susquehanna Coal and Coke Company, 

capita.! stock, 1902, "-; .................. .. .................. . 
22, Westinghouse Air Brake Company, capital stock, 1902, 

Nov. 10, Guarantee Trust and Safe Deposit Company, capit•al 
stock, 1902, ... . . ..... ............ . ........................ . 

10, Lackawanna Iron and Steel Company, capital stock, 
1902 , .............................. .... . . ....... . ........... . 

11, Whitehall Portland Cement Oompany, loans tax, 1902, .. 
12, American Dredging Company, 0apital stock, 1902, .... . 
16, Upper Lehigh Coal Company, capital stock, 1902, . . .. .. . 
16, Investment Company of Philadelphia : 

16, 

16 , 
16 , 

16, 
16, 

18, 

19, 

19, 

20, 
20, 
23, 

23, 
23, 
23, 

23, 

23, 
. 23, 

23, 

23, 
23, 

23, 

28 

Capital stock, 1901, .. . .. .. .. . .. . .. .. . .. .. .. . $125 00 
Capital stock, 1902, .. . . . . . . .. .. . .. . . . .. .. . .. 326 38 

Lehigh Coal and Navigation Company, capital stock, 
1902, .. . . ........ ................ . ............ . .......... . .. . 

Hazard Manufacturing Company, capital stock, 1902, .. 
Philadelphia and West Chester Traction Company : 

Capital stock, 1901, . . . . . . . . . . . . . . . . . . . . . . . . . $2 90 
Capital stock, 1902, .. .. . .. . .. .. . .. .. .. .. . . .. 145 92 

Shenango Valley Railroad Company, capital stock, 1902, 
Delaware, Lackawanna and Western Railroad Com-

pany, loans tax, 1902, ................................... . 
Jonathan Graham and Son Company, capital stock, 

1899, .. .... ...... ... .... ................. '' ... . .. ........... . 
Ketner and Kay Fork Railway Company, capit•al stock, 

1902, .......... . . . ............ ..... . ................. ... .... . 
Susquehanna and New York Railroad Company, capital 

stock, 1902, ................................. ... ........... .. 
Alden Coal Company, capital stock, 1902, ............. . 
Finance Company of Pennsylvania, capHal stock, 1902, 
Chevington and Bunn Coal Company, capital stock, 

1902, ... ... . ... .... ........................ . ..... .. .. ... .... . 
Jefferson Railroad Company, capital stock, 1902, . . . ... . 
Erie Railroad Company, capital stock , 1902, ... . ........ . 
Wilkes-Barre and Eastern Railroad Company, capital 

stock, 1902, ... .......... . ................. . ... ..... .. .. . .. . 
Erie and Wyoming Valley Railroad Company, capital 

stock, 1902, . . . ..... . ... .. . ....... ..... ........ ..... . . .. ... . 
Nypano· Railroad Company, capital stock , 1902, ...... . . 
Buffalo, Bradford and Pittsburg Railroad Company, 

capital stock, 1902, ....... · .................. ... ......... . 
New York, Lake Erie and Western Railroad Company, 

capital stock, 1902, . . ... .. ..... . ....... .. ........ . . ...... . 
Blossburg Coal Company, oapital stock, 1902 , . . .. ... .. . . 
Northwestern Mining and Exchange Company , capital 

stock, 1902, ........ ... .. ...... .. ............ . ... . .......... . 
Hillside Coal and Iron Company, capital stock, 1902, .. . 
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Amount. 

2,119 60 
625 00 

375 00 
150 00 

1,409 42 
250 00 

836 00 

25 00 
6,430 80 

483 79 

1,188 85 
1,076 72 

725 00 
862 50 

451 38 

1,150 00 
25 00 

148 82 
114 50 

555 08 

14 31 

10 00 

25 00 
55 00 

250 00 

62 50 
25 00. 
25 00 

25 00 

25 00 
25 00 

25 00 

25 00 
25 OQ 

25 (,O 
25 00 
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APPENDIX II TO REPORT 

SCHEDULE K-Continued. 

SCHEDULE OF COLLECTIONS. 

Name. 

Nov. 23, Pennsylvania Coal Company, capi tal stock, 1902 , ..... . 

D ec. 

23, 

24, 
24, 

24, 

24, 

27, 

New York, Susqueh a nna a nd Western Railroad Com-
pany , capital stock , 1902, .............................. . 

Midvalley Coal Compa ny, capita l stock, 1902, ........... . 
Olyphant Wate r Company: 

Capital stock, 1902, . .. .. . .. . .. . .. .. .. .. .. . . $200 00 • 
Loans tax, 1902, . . . . . . . . . . . . . . . . . . . . . . . . . . . . 155 80 

L ewisburg, Milton a nd W a t sontow n Passenger R •a ilwa y 
Compan y, capital stock, 1902 , ...... . ...... . ...... . .... . 

Montoursville Passenger Railway Company, capita l 
stock, 1902 , . ... . .. . .. .......................... . . ... .. ... . 

Barr Pumping Engine Compa ny : 
Loans tax, 1896, ....... ... . . .... .. .. . .... . .. . 
Loans tax , 1897, . .. .. ....... . ...... . ..... . .. . 
Loans tax, 1898, .. .. . .. ...... . . .. .. . .. .. . ... . 
Loa ns tax , 1899, .... . . ..... . . . .... . . ...... . .. 
Loans t ax, 1900, ........ . .......•... . . . ...... 
Interest on same, .. .. ... .. .......... .. ..... . 

$228 00 
423 65 
434 96 
486 42 
584 58 
782 91 

1, Electric Traction Company, capital stock, 1902, 
1, People's Traction Company, capita l stock, 1902, ........ . 
1, Philadelphia R apid Tra n s it Company, capital s tock , 

1H2, . ... . . . . ... . ... . ....... . . ...... . ... . . . . . ... .... .. . . . . . . . 
1, Philade lphia Trac ti on Compa n y , capital stock, 1902, . . . 
1 , Union Traction Company, capital s tock , 1902, 
1 , Cambria Coal Mining Com pan y: 

Capit a l stock, 1892, . .. .. . .. .. .. . . .. .. .. . . .. . $25 00 
Capital stock, 1893, .. .. .. .. .. . . .. . . . . . . . .. . . 75 00 
Capita l stock, 1894 , .. .. .. . . . . . .. .. . . .. . . . . .. 75 00 
Capital stock, 1895 , .. . . . . . . . . . . . .. . . . . . .. .. . 75 00 
Capital stock , 1896 , . .. . .. . . . . . . . . . . . . . .. .. . . 75 00 
Capital stock, 1897, . .. . . . . . . . . . . . . . . . . . . . . .. 75 00 
Capital stock , 1898 , . .. .. . . . . . . . . . . . .. • .. • . .. 75 00 
Capital stock , 1899, . . . . . .. . . . . . .. . .. .. . . .. . . 75 00 
Capital stock, 1900, . .. . . . . . .. .. . .. . . . . . . . .. . 103 00 
Capital stock, 1901, .. .. .. . .. . .. .. .. . . . . . . . . . 103 00 
Capital stock, 1902, . .. .. . . .. .. .. . .. . . .. .. . .. 125 00 

l , B u ck Run Coal Company, capita l stock , 1902, ........ . . 
1, E. P. Wilbur Tru s t Company, capital stock, 1902, . . .. . . 
1, Provident Life a nd Trus t Compa n y o f Philad e lp hia, 

capital stock, 1902, . . . . . . ....... . ... . .. . ... . . .. . ..... . .... . 
l, Penn Gas Coal Company, capita l stock, 1902, ... ..... . .. 
1, W es t ern Union T e legr a ph Compa n y: 

Capital stock, 1901 , .. .. .. .. . .. .. . .. .. .. . . . .. $1,396 00 
Capital stock, 1900, .. .. .. . . . . . . . .. . .. . . .. . . . 100 00 

1, J .efferson and Clearfield Coal a nd Iron Company, capi-
ta l stock, 1902 , ..... .. .. . ....... . ........... .. .. ...... ... . . 

l, Rochester and Pittsburg· Coal a nd Iron Company, cap i-
t a l stock, 1902, . .... . .............. ..... . .. . .. . . ...... . .. . 

2, W e bster Coal a nd Coke Compa n y: 
Loans tax , 1902, .. .. . .. .. . .. .. .. .. . . . . . .. .. . . $396 44 
Capital stoclc, 1902, .. .... . ..... .. ... ... ... . 1,250 00 

2, W estinghouse E lec tri c a nd M anufacturing Company, 
capita l s t ock , 1902 , ... .. .. .. .. ...................... .. .. . . 

7, S'il ver Brook Coa l Company, capital stoclc, 1901 , .... . . . 
9, Reynoldsv ille and F a ll s Creek Ra ilroad Company, capi-

ta l stock, 1902, . ......... . .... . . .. .................... .. . 
JO, Fairview Coal Mining Compa n y, capital stock, 1902, .. 
23, li>cl'an t on Gas a nd Wate r Company, capital s tock , 1902, . 
23, Wyoming Vall ey ElooC'L ri c L ig·ht, H eat and Power Com-

.Pany, cap ita l stoclc, 1902, .... . ............ . . . ......... . . 

Off. Doc. 

Amount. 

25 00 

25 00 
100 00 

355 80 

175 00 

25 00 

2,940 52 
100 00 
100 00 

100 00 
100 00 
100 00 

881 00 
102 50 
175 00 

51 59 
1,000 00 

1,496 00 

6, 500 00 

3,450 00 

1 , 646 44 

5,560 00 
550 00 

325 00 
437 00 

3, 750 00 

875 00 



No. 21. OF THE ATTORNEY GENERAL. 

SCHEDULE K-Continued. 

SCHEDULE OF COLLECTIONS. 

Year. N ame. 

1904. 
Jan. 5, Lake Shore and Michigan Southern Railway Company: 

Capital stock, 1901, . . . . . . . . . . . . . . . . . . . . . . . . . $5 , 550 00 
Capital stock, 1902, . . . . . . . . . . . . . . . . . . . . . . . . . 6 ,450 00 

5, Lehigh Coal and Navig·ation Company, capital stock, 
1901, ... . .. . . ..... .......... . .. .... . ....... .... .. ...... ..... . 

5, B lubaker Coal Company, capital stock, 1902, . . ........ . . . 
5, Logan Gregg Hardware Company, loans tax, 1902, 
7, Fire Insurance Company of the County of Philadelphia, 

capital stock, 1902, .. . ... .... . .. .. . ... .. .... .... ..... . .. . 
25, Sharon Tin Plate Company, loans tax , 1902, .... . . . . ... . . 

Feb. 15, Lehigh and W.ilkes-Barre Coal Company: 

Mar. 

Apr. 

Capital stock, 1901, . . . . . . . . . . . . . . . . . . .. . . . . . $3,500 00 
Capital stock, 1902, . . . . . . . . . . . . . . . . . . . . . . . . . 1 ,500 00 

2, Philadelphia Secu rities Company: 
Capital stock, 1898, ...... ...... . ........... . 
Capi'tal stock, 1900, ... . .. . .. . . . . ... ........ . 
Capital stock , 1899, ................. . ... ... . 
Capital stock, 1901, . . ... ... . ...... . . . . . .... . 

$50 00 
50 00 
50 00 
50 00 

3, Economy Light, Heat and Power Company, capital 
stock, 1902, . ... ... . ...... ...... . ........ ..... . .. .. . . . .... . . 

3, Freeport Water Works Company, capital stock, 1902, .. 
3, People's Electric Light , Heat and Power Company of 

Nanticoke: 

7 , 
7, 
7, 

21, 
31, 

31, 
11, 

18, 

29, 
29, 
29, 

29, 
29, 

29, 
29, 
29, 

29, 

29, 

29, 
29 

Capit a l s'tock, 1901, . . . . . . . . . . . . . . . . . . . . . . . . . $50 00 
Capital stock, 1902, . . . . . . . . . . . . . . . . . . . . . . . . . 50 00 

Dunbar Furnace Company, capital stock, 1902, . .. . .. .. . 
Morris •and Whitehead, bankers, capi t a l stock, 1902, . . . 
Delaware, Lackawanna and W estern Rail road Com-

·pany, capital stock, 1902 , . ................... . .... .. ... . 
Bangor Water Company, capital stock, 1902 , . . . . .. .... . . 
Wyoming Valley Electric Light, Heat and Power Com­

pany: 
Loans tax, 1901, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $197 60 
Loans tax, 1902 , . . . . . . . . . . . . . . . . . . . . . . .. . .. . 190 00 

Lehigh Coal and Navigation Company, loans •tax, 1902, 
J. Hampton Moore, ex-treasurer, Philadelphia , interest 

on State moneys collected during 1901-2-3, per decree 
of court of common p leas of Dauphin county, ... .. . . . . 

Coaldale Mining Company: 
Capital stock, 1899, . . . . .. . .. . . . . .. . . . . . . . . . . $125 00 
Capi'tal stock, 1901, . . . . . . . . . . . . . . . . . . . . . . . . . 200 00· 

Blossburg Coal Company, capital stock, 1903, . . .. .. .. .. . 
Erie Land Improvement Company, capital stock , 1903 , 
Buffalo, Bradford ·and Pittsburg Railroad Company, 

capital stock, 1903, .... . ..... . ... .. ... ................ . . 
E .rie Railroad Company, capit al stock , 1903, ..... ... . . . . 
Erie and Wyoming Valley Railroad Company, capital 

stock, 1903, . ... . . .. ... .... ....... ...... ............. . .... . . 
Hillside Co;:tl and Iron Company, capit·al stock, 1903, .. . 
Jefferson Railroad Company, capital stock, 1903 , .. .. .. 
New York, Lake Erie and Western Coal and Railroad 

Company, capital s·tock, 1903, ......... .. ..... .... .. ... .. 
New York, Susquehanna •and Western Goal Company, 

capita l stock , 1903, ...... . ..... . ...... . ............ .... .. . 
Northwestern Mining and Exchange Company, capital 

stock, 1903, .. ... . ... . ... .......... . ..... . . .. .. . .. . ..... . .. . 
Nypano Railroad Company, capital stock, 1903 , ....... . 
Pennsylvania Coal Company, capital stock, 1903 , .. .. .. . 

427 

Amount. 

12,000 00 

6 , 775 00 
100 00 
12 78 

34 48 
12 66 

5,000 00 

200 00 

111 25 
78 00 

100 00 
125 00 

12 50 

21,250 00 
250 00 

387 60 
2, 371 37 

9,547 35 

325 00 
25 00 
25 00 

25 00 
.25 00 

25 00 
25 00 
25 00 

25 00 

25 00 

25 00 
25 00 
25 00 
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SCHEDULE K-Continued . 

SCHEDULE OF COLLECTIONS. 

Y e·ar. Name. 

1904. 
Apr. 29, Wilkes-Barre and Eastern Railroad Company, capital 

May 
June 

July 

29, 
29, 
25, 
20, 

6 , 

stock , 1903, ......... .. .......... . .... . . ... .... . ..... · · · · · · · 
Butler Mine Company, Limited, cap-ital stock, 1903, . ... 
Florence Coal Company , Limi'ted, capital stock, 1903, .. 
Union Improvement Company, capi t a l stock, 1898 , .. ... 
Anthraci t e L a nd and Improvement Company, capHal 

stock, 1897- 8-9-'00- '01-2-3, loans tax, 1898, .... .. . .. . .. . . 
Shade Gap R a ilroad Compan y: 

L oans tax, 1893, . . ...... . ........ ..... ...... . 
Capital stock, 1893, . . .. ............... ... .. . 
Capital stock, 1894, ... . .... . . . .......... . .. . 
Capital stock, 1895, ........ . . ..... ........ . . 
Capital stock, 1896, ...... ..... . . . . . ... . . . . . . 
Capital s·tock, 1897, .... . ........ . . . ..... . .. . 
Capital stock, 1898 , . . ... . . .. .. .. . . . . . . .. . . . . 
Capital s·tock , 1899, ...... . .. ... ............ . 

$172 90 
l5 00 
15 00 
15 00 
15 00 
15 00 
15 00 
15 00 

26, C. Schmidt and Sons Brewing Company , capital stock, 
1903, . . .. . ... ............ . . . .. . ' ......... ' .... .. .. ...... . ... . 

Au g. 3, J ohns t own Light, H eat and Power Company, capital 

Sept . 

N ov. 

stock, 1903, ............................... . ...... . .... . ... . 
3, Fall Brook Coal Company, capital s t ock , 1902, ......... . 
5, American News Company: 

Capita l stock , 1889 , . .. .. .. . . . . . . .. . .. . .. .. . . $667 67 
Capital s toc k, 1890, .. . . .. . .. .. .. . .. .. . .. . . . • 666 67 
Capi'1:al stock , 1891 , .. .. . .. .. .. . . . . . .. . . .. . . . 666 66 
Capital s t ock, 1892, . . . .. . . .. . . . . . . . .. .. . . . . . 666 67 
CapHal s t ock, 1893, .. . . .. .. . . . . .. . . . . . . . . . . . 666 67 
Capital stock, 1894, . . . .. . . . . . . . . . . . . . . . . . . . . 666 66 
Capital stock, 1895, .. . . . .. . . . . . . . . . . . . . . . . . . 666 67 
Capital stock, 1896, .. . . .. . . . . . . . . . . . . . . . . . . . 666 67 
Oapital stock, 1897, . . . . . . . . . . . . . . . . . . . . . . . . . 666 66 
Capital stock, 1898, .. .. . . . . • . . . . . . . . . . . . . . . . 666 67 
Capital stock, 1899, . . . . . . . . . . . . . . . . . . . . . . . . . 666 67 
Capital stock, 1900, .. . .. . . . . . . . . . . . . . . . .. . . . 666 66 
Capital stock, 1901, . . .. . .. .. . . . . . . . . . . . . . .. . 666 67 
Capital stock, 1902, .. . . . . . .. .. . . . . . . . . . . . . . . 666 67 
Capital stock, 1903, .. . . .. . .. .. . . . . . . . . . . . . . . 666 66 

5, Centra l News Company: 

12, 

12, 

14, 
26, 

29 , 
23. 
28, 
28, 
28, 

28. 
28, 
28, 

28, 

Capital stock, 1870, . ................ ..... . . . 
Capital stock, 1871, . .................. . .... . 

$60 00 
60 00 

Beech Creek Coal and Coke Company, capital stock, 
1901 , . . .. .. ...... .. ....... ' '. ' ......... . .. .. ..... ' .. ...... .. . 

B ethlehem Consolidated Water Company , capital stock, 
1903 , . ... . ........ ... ..... .. . ......... . .... . ................ . 

J . Langdon & Co., Incorporated, capital stock, 1903, ... . 
Pneumatic Transit Company: 

Capital stock, 1902 , . . . . . . . . . . . . . . . . . . . . . . . . . $15 00 
Capital stock, 1903, . . . . . . . . . . . . . . . . . . . . . . . . . 100 00 

American Dredgin g Company, capital stock, 1903 , .....• 
Enterprise Transit Company, capital stock, 1903, ..... . . 
Holl enback Coal Company, capita l stock, 1903, . .... ... . 
J efferson Coal Company, capital stock, 1903, ........... . 
Silver Brook Supply Company, Limited, capita l stock, 

1903, ...... ' . .... '. '.' .. ' ...... '' . .. ' .... ... ..... ' ..... . . .. . . 
Empire Coal Min in g Company, capital stock, 1903, .... . . 
E. P . Wilbur Trust Company, capita l stock, 1903, . . .... . 
East Deer Town ship Water Company , capital s t ock, 

1903, . ' ............ ' . ' .. ..... ....... . ...... . ...... . ......... . 
Lewisburg, Milton a nd W a tsontown Passenger Railway 

Company, capital stock , 1903, ............ ............... . 

Of!. Doc. 

Amount. 

25 00 
25 00 
25 00 

1, 330 00 

100 00 

277 90 

1 ,000 00 

290 64 
25 00 

10 ,000 00 

120 00 

504 17 

275 00 
213 00 

15 00 
250 00 
687 50 
887 50 
125 00 

25 00 
275 00 
175 00 

10 00 

150 00 



No. 21. 

Year. 

1904. 
N ov. 28, 

28, 

28, 
29, 

29, 
29, 
29, 

29, 
29, 

29, 

29 , 
30, 
30 , 
30, 

30, 
30 , 

Dec. 1, 

1, 
1, 
1, 
1, 

1, 
1, 

5; 

5, 

5, 
5, 
5, 
5, 

5, 
5, 
5, 
5, 

5, 

5, 
6, 
7, 

7, 

7, 

9, 

OF THE ATTORNEY GENERAL. 

SCHEDULE K-Oontinued. 

SCHEDULE OF COLLECTIONS. 

Name. 

P h iladelphia Warehousing and Cold Storage Company, 
capital stock , 1903, , .. . . ... .. . .... . ...... . .. . . . . . . . . . .. . . . . 

S'tate Line and Sulliva n R>a ilroad Company, ca pita l 
stock, 1903, . . . ... .... . . ... . . . ... . . ...... . .. ..... .. . . . .. .. . . 

W. K . Niver Coal Compa ny, capita l stock, 1903, .. ... .. . 
Upper L ehigh Supply Company, Limited, capital stock , 

1903, ............... . .... .... ... . .. ... ............... . ..... . . 
Rockhill Iron and Coal Compa ny, capita l stock, 1903 , .. 
Beech Creek Ca nnel Coal Company, capital stock, 1903,. 
The United Gas Imp·rovem ent Compa ny, capita l stock, 

1903, ... . .... . ......... . .. : . .... . . .. .... . . . . . .. ... .. ... .. ... . 
Truman M. Dodson Coal Company, capital stock, 1903 , .. 
Lackawanna Iron and Steel Company, capital stock, 

1903, . ... . .. . .. ... ..... .. . . ... ... . . .. . . .. : . .. ... .. . . . . .. . . . . . 
Mortgage Trust Company of Pennsylva nia, loa ns t a x, 

1903, . . . . . .. . ......... . .. . . . . .. .. .. .. .. . . .. . . ... . . . .. . ...... . 
Silver Brook Coal Company , capital stock, 1903, . . .. . . . 
International Navigation Company, ca pita l stock, 1903, . 
Hudson Coal Company, capital stock, 19ll3, ..... . .... . . . 
Huntingdon and Broad Top Mountain Railroa d a nd Coal 

Company, oapital stock , 1903, ....... . .. ....... . .... .. . 
Upper L ehigh Coal Company , capital stock , 1903, . ..... . 
Nescopec Goal Company, capital stock , 1903 , . . . .. . . . . . . 
Philadelphia and West Ches'ter Traction Company, 

capital stock , 1903, .... . . . ..... . .... . . .. ..... ... ..... .. . . . 
Midvalley Coal Company, capital stock, .1903, . .. . .. . .. . . 
Scranton Gas and Water Company ,) ca pital stock, 1903, 
Penn Gas Coal Gompany, capital stock, 1903, . . . . . . . . . .. . 
Diamond Coal Land Company: 

Capital stock, 1903, . . . . . . . . . . . . . . . . . . . . . . . . . $25 00 
Capital stock, 1902, .. .. .. .. .. .. . .. .. . .. .. .. . 25 00 

Leetonia Railway Company , capital stock, 1903 , 
Kittanning Consolidated Natural Gas Company , capita l 

stock, 1903, . . . .. . . . . . ......... . ... .. . . .. ... .. . . . . . . .... ... . 
Tamaqua and Lansford Street Railway Gompany, ca pi-

tal stock, 1903, ... .. . . ..... ....... . ......... ..... . .. ..... .. 
J amestown and Franklin R a ilroad Compa ny, capital 

s t oc!,< , 1903, . . . . .... . . . .. . .. .. . . . .. . . . . . . .. . . . . . . . . . .. .. . .. . 
Bear Greek Ice Company, capital stock, 1903 , . . ..... . . . . . 
Parrish Coal Company, capital stock, 1903, . . . . . .. . .. . . . 
High land Coal Company, capital stock , 1903, ... . .. .. . . 
F airmount Park Transportation Gompany, c apHal 

stock, 1903, .. . .. . .... .. . ........... .... . ............ .. .. .. . 
Westinghouse Air Brake Company, capital stock, 1903 , .. 
Olyphant W ·ater Company, capital stock , 1903, . . . . ..... . 
Goodyear Lumber Gompany, capital stock , 1903 , .. . ... . . . 
Lehigh and Wilkes-Barre Coal Company, capita l ·stock , 

1903, . . .. . . .. . ..... . . ... . . .. . . . .... .. . .. .. . . .. . . . . . . .. .. . . .. . 
Santo Domingo Silver Mining Company, ca pita l stock, 

1867-1903, .... . .. . . .. ... . .. .. . . . . . .. . .. .. .. .. . .. . . . . ..... . .. . 
Fall Brook Coal Company, capital stock, 1903, .. . . .. ... . . 
St. Mary's Gas Company, ca pital sto-ck, 1903 , . . .. . . .. . . 
People 's Electric Ligh t, Heat and Power Compa ny, 

Nanticoke: 
Capital stock, 1903, .. .. . .. .. .. .. .. . .. .. . . .. $25 00 
Loans tax, 1903 , . . .. .. .. .. .. .. . .. . .. .. .. .. .. 147 25 

Delaware, Lackawanna and Western Railroa d Com-
pany, capital stock, 1903, .... . : . ............... . ....... . 

Bangor and Portland Railway Company, capita l s tock, 
1903, ... .. . ... . . . . .... .... . ... .... ..... . . . . . . ..... . . ... ... . . . 

Dunkirk , Allegheny Valley and Pittsburg Railroad Com-
pany, capital stock, 1903, .. .. ...... .. .. .. ....... ...... .. 

429 

Amoun t. 

875 00 

75 00 
25 00 

50 00 
175 00 

15 00 

17, 500 00 
75 00 

825 00 

85 78 
500 00 

75 00 
510 00 

1,325 00 
875 00 
187 50 

175 00 
550 00 

4,162 50 
250 00 

50 00 
2n oo 

125 00 

100 00 

75 00 
125 00 
325 00 
300 00 

700 00 
6,400 00 

200 00 
880 00 

3,250 00 

37 00 
25 00 
13 00 

.172 25 

23,500 00 

375 00 

1 , 937 50 
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Year. 

1904. 
Dec. 12, 

SCHEDULE K-Continued. 

SCHEDULE OF COLLECTIONS. 

Name. 

Scranton Railway Company: 
L oans t a x, 1903, .... . .. . ...... . .. ... .... . .. . 
Capital stock, 1903 , ... . . . . ........... .. . ... . 

$88 18 
2,745 0(} 

12, Coudersport a nd Port Allegany Railroad Company, ·Capi-
tal stock, 1903, ............ . ....... .. ............ ...... .. . 

12, Southwark Foundry and M achine Company , bonus , . .. . 
12, Buffa lo, Bra dford a nd Pittsburg Railway Company, 

capital stock , 1903, . .. ...... . .... .. ........... . . . . . ..... . 
13, Franklin and Cle·a rfie ld Railroad Company, capital 

stock, 1903, ..... . ... .............. .. ....... . . . . . .... . .... . . 
15, Cranberry Improvement Compa ny, capital s tock , 1903, 
15", Fina nce Company of P ennsylva nia, capital stock, 1903, .. 
15, Black Creek Improvement Company, cap1•tal s tock, 190·3, 
15·, Provident Life a nd Trust Company of Philadelphia, 

cap·ital stock, 1903, ....... ... ... ...... ..... . ........ ... .. . 
15, Buck Run Coal Compa ny , capital stock, 1903, .. ..... .. . . 
15, Equitable Illuminating Gas Light Company of Phila-

delphia, loans tax, 1903, ........................ .. ...... . 
19, Pennsylvania Compa ny for Insura nce on Lives a nd 

Granting Annuities , capital stock, 1903, .......... .... . 
19, Alden Coal Compa ny, capital stock, 1903, . . .. . .......... . 
19 , Hazle ton Gas Light Company, Joans •tax, 1903, ... ... ... . 
19 , Alden Supply Company, Limited, capital s tock , 1903, .. 
19 , ChE:vington a nd Bunn Coal Company, capital stock, 

1903, .......... .. ...... .. . .. ....... .. .. . . . ......... . ... . . . . . 
19, Midvalley Supply Company, Limited , capital stock, 

1903, . ....... .. .... .. ...... .............. ..... ... ...... . . ... . 
20, Investment Company of Philadelphia, capital stock, 

1903, . . ...... ·.· .... . .. .. . .... . ... .. . .... ... . .... ... .... . .. . . . 
21 , Alliance Coal Mining Company, capital stock, 1903, .. .. . 
21, Lehigh Coal and N avigatio n Company, capital stock, 

1903, .. . .. ........ .. .. . . .. ... . ... ... ... . ....... .. . .. .. . . .. .. . 
21, Tion est a V a lley Railway Company, capital stock, 

1903, ... .. ... . .. ..... .... ... ... ...... .... . ... . ....... . . . . . . . . 
21, Sla t e Belt Electric Stree t Railwa y Company , capital 

stock, 1903, ........ ...... .. . . .. . ... . . .. . .................. . 
23, Atlantic Crushed Ook e Compa ny , capH·al stock, 1903 , .. 
27, People's I ce a nd Cold S•torage Company, capital stock, 

1902 , ......... . .. ... . . .. . .. .. . ... .. ....... . ... .. ....... .. . . . . 
28, Kingston Coal Company, capi t a l stock, 1903, . . ... .. ... . 
28, Clearfi e ld Bituminous Coal Corporation, capital stock , 

1903, ................. .. ........ . . . ..... .... ..... .. .. .... ... . 
28, She na ngo V a lley Rail road Company, capital s tock , 1903, 

Amount. 

2,833 18 

25 00 
75 (}O 

500 00 

137 50 
232 50 

2,275 00 
50 00 

150 00 
192 00 

1,225 00 

750 00 
375 00 
209 00 
12 50 

62 50 

25 00 

1, 262 00 
175 00 

1,.75(} 00 

650 00 

15 00 
25 00 

41 00 
1, 50(} 00 

474 00 
89 50 

Total, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $423, 212 31 
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