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REPORT

OF THE

Attorney General of Pennsylvania,

OFFICE OF THE ATTORNEY (GENERAL, i
HarrisBure, Pa., Jonuary 1, 1901.

To the Senate and House of Representatives of the Commonwealth
of Pennsylvania:

As required by law, and in obedience thereto, I have the honor to
submit to the ILegislaturc the report of the official business trans-
acted by the Attorney General during the two years ending on the
thirty-first day of December, A. D. 1900.

The duties of the Attorney General are increasing from year to
year. A large part of his work consists in the collection of delin-
quent claims certified to him by the Auditor General, and it becomes
his duty to represent tle Commonwealth in all cases of appeals
taken by corporations from settlements for taxes made by the Aud-
itor General and State Treasurer. During the past two years
six hundred appeals have been taken and in nearly all of the
cases arising upon them verdicts have been rendered. There are a
few pending either in the Court of Common Pleas of Dauphin
county, or in the Supreme Court.

A very important parf of the work of the Attorney General’s
Office is the hearing of parties who wish to have quo warranto
proceedings instituted against corporations. In such cases it is
customary for the person in interest to present a petition reciting
the facts on which he relies to move the Attorney General to have
quo warranto proceedings instituted against the corporation com-
plained of. A hearing is then granted in all cases and all par-
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ties in interest arve given an opportunity to be present
before final action is taken. When the Attorney General is sat-
isfied that there is merit in the matters complained of, and
that the corporation should have its franchises forfeited either on
account of misuser or non-user, he files a suggesfi-on in the proper
court, stating the grounds upon which he reties to ask for such for-
feiture. Many cases of this character were presented during the
past two years and a number of the important ones are referred to
in this report.

Very frequent applications are made by persons desiring to have
mapdamus proceedings instituted in the name of the Common-
wealth under the provisions of the act of 1893. This is especially
true where it is sought to procure the enforcement of a public duty.

The performance of these duties, taken in connection with the
work that the Atforney General is required to do as a member of
the Board of Pardons, Board of Property and the Board of Public
Accounts keeps his Department busy the greater part of the year.
The Attorney General is also frequently called upon to give opin-
ions to the wvarious Departments of the State Government upon
questions of public interest.

The work of the Department during the past two years will here-
inafter be given in greater detail.

The number of claims, appeals and suits placed in my bands by
the Auditor General during the years 1899 and 1900 was 947. From
these I have collected and paid into the State Treasury $851,956.85.
In some cases suits are pending in the Court of Common Pleas of
Dauphin County or in the Supreme Court. A schedule -of all these
claims is hereto appended, and marked “Exhibit A,” showing the
disposition made of or the present status of each one, as it appears
on the records of this office.

My term of office began on the seventeenth day of January, A. D.
1899, that being the date of the expiration of the term of my
predecessor. His last report including the official business trans-
acted until the first of January, 1899, makes it necessary to include
in this report the business transacted upon the days intervening
between the date of his report and the expiration of his term of of-
fice. It is only proper to state in this connection that the work of
this Department during the term of my predecessor was so nearly
finished that but few cases remained open or unsettled in the courts.
The few cases that were still pending in the courts have since been
argued and disposed of. The work of the Department during the
past two years, therefore, has been almost entirelv made up of
cases that bave arisen or claims that have been certified for collec-
tion or appeals taken since the beginning of my official term. Dur-
ing the past two years there has been a special effort made for the
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collection of all taxes from delinqueunt-corporations. The Auditor
General has. been untiring in his efforts to collect all such taxes,
and when he failed to collect the taxes in such cases after proper
notification to the delingnent corporations, he certified them to the
Attorney General for collection, as required by law.

An examination of “Schedule A’ attached to this report, will
disclose in detail the operations of this Department with regard
to these delinquents. It will there be seen that many of the de-
linquent corporations are insolvent and at the present time in the
hands of receivers. These claims are not now collectible by adverse
legal proceedings, but must await final distribution of assets by
the courts. Many of these corporations are defunct, which de-
notes that there are no officers upon whom service of process can
be made, and no tangible assets. The age of many of the claims
has also militated against their collection because many of the cor-
porations defendant live a precarious life.

Suits have been promptly brought against all defendants where
there was any reasonable prospect of a recovery of the claim. This
statement is made in order to explain why many of the claims set
out in “Schedule A’ already referred to, remain uncollected. The
great majority of the good claims are promptly paid to the State
Treasurer when due. ‘When repeated notices from the Auditor Gen-
eral fail to bring about payment, the claims become delinquent and
are certified to the Attorney General for collection, who thus has
the tardy, defunct and insolvent corporations to deal with, and con-
sequently collections are comparatively slow, meagre and indeed
very often absolutely impossible.

For these reasons the work of the Department with regard to
delinquents does not show the large results which might be ex-
pected by one unacquainted with the fact that the majority of them
are absolutely uncollectible.

At the special term of Court of Common Pleas of Dauphin County,
beginning November 29, 1899, there were upon the list for trial
nearly five hundred cases. In some instances continuances were
asked and granted, but practically the entire list was disposed of.

From the folloWiug‘ stmmary of the business transacted in my
office from January 1, 1899, to December 31, 1900, it will be seen
that there have been almost one thousand claims, suits and appeals
prosecuted by the Commonwealth. Many of these cases were ad-
justed after a hearing before the Auditor Gieneral and State Treas-
urer in conjunction with the Attorney General, and verdicts taken
for the amounts agreed upon, but they all involved research and ex-
amination by our Department.
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SUMMARY OF BUSINESS OF THE ATTORNEY GENERAL'S
DEPARTMENT FROM JANUARY 1, 1899, TO DECEMBER 31,
1900.

Appeals from settlements of Auditor General and State

Treasurer for taxes, ..........civvivennnenaa... 634
Claims for collection certified by Auditor General ¢ a/.,
not included in actions of assumpsit, ............... 272
Actions in assumpsit instituted, ............. ... ... 75
Quo warranto proceedings, ............viiiiiiiiiias 46
Mandamus proceedings, ........oovivieieiieiiniina. 34
Equity proceedings, ....... ... ... it 2
Cases argued in Supreme Court of Pennsylvania, ..... 26
Cases argued in Supreme Court of United States, ..... None.
Proceedings against insclvent insurance companies and
building and loan associations, .................... 19
Formal opinions written, ..............iiviiinn, 37
Insurance company charfers approved, ............... 9
Bridge proceedings under Act of Jnne 3, 1895, ........ §
Cases pending in Supreme Court of Pennsylvania, . ... 3
Cases pending in Supreme Court of United States, .... None.
Total colleclions (exclusive of commissions), ........ 851,956 85
Total commissions collected, ....................... 24,657 99
Grand lotal, ... .. . . e $376,614 84

QUO WARRANTO CASES.

CALEDONIA COAL COMPANY,

On the 28(h of March, A. D. 1895, a petition was presented to
the Attorney General by Samuel F. Wheeler, stating that The Cal-
edonia Coul Company was incorporated in 1893 for the purpose,
primarily, of mining coal; that, after its incorporation, the com-
pany acquired lands and mineral rights in Clearfield and Elk coun-
ties; and that it thereupon entered upon the business for which
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it was incorporated. It was further alleged that the business was
rot a profitable one; that no dividends had ever been earmed or
declared; that the property of the company had been sold for taxes
by the treasurers of the respective counties; and that, since 1896,
no business had been transacted by said company; and that it
was not the intention of said company again to exercise the fran-
chises granted to it by the Commonwealth. The petition asked that
a writ of quo warranto in the name of the Commonwealth should be
ingtituted, and that the rights, privileges and franchises of the cor-
poration should be declared null and void.

Upon the presentation of these factsa hearing was fixed so that
the company might be represented by counsel to make answer to
the facts alleged, and the company, through its counsel, having
accepted notice thereof and no sufficient answer have been made, a
suggestion for a writ of quo warranto was filed in the Court of
Common Pleas of Dauphin County, to No. 13 Commonwealth Docket,
1899. The company having filed an answer to the suggestion for a
writ of quo warranto on the 5th of April, 1899, and the matter
having been Leard in the court, a decree of ouster was filed on the
11th day of April following.

SYCAMORE STREET RAILWAY COMPANY.

On May 11, 1899, the Pittsburgh and Birmingham Traction Com-
pany through its attorneys presented a petition to the Attorney Gen-
eral, asking that he file in the proper court a suggestion for a writ
of quo warranto to test by what right and warrant the Sycamore
Street Railway Company claims to have and exercise the fran-
chise of a street passenger railway company so as to construct its
lines over the Monongahela Bridge in the city of Pittsburgh. The
pelitioning company alleged that it became the lessee of the Pitts-
burgh and Birmingham Passenger Railway Company on the 19th
day of November, 1899, under a lease for the term of 999 years.
It was further alleged that a part of the route of the street railway
company was for many years from the intersection of Smithfield and
Water streets, in the city of Pittsburgh, over the Monongahela
Bridge and its approaches to Carson street on the South Side; that
it had been in the enjoyment of its privileges and franchises over
said bridge without interruption during all the years it operated
and controlled the lease in question; and that, on the 20th of April,
1899, articles‘ of association werve filed in the office of the Secretary
of the Commonwealth for the creation of a street passenger rail-
way company to be known as The Sycamore Street Railway Com-
pany, which said newly incorporated company had part of its route
over the said Monongahela bridge. It was contended by counsel
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for petitioners that the Pittsburgh and Birmingham Traction Com-
pany, being the lessee of the Pittsburgh and Birmingham Passen-
ger Railway Company, had the exclusive right to the use of said
bridge for street railway purposes.

On the seventeenth day of May the Sycamore Street Railway Com-
pany filed its answer and a full hearing was given all parties in
interest. The respondent admitted the facts alleged in the péti-
tion, but denied that tlie Pittsburgh and Birmingham Passenger
Railway Company, or its lessee, the Pittsburgh and Birmingham
Traction Company, had the exclusive right to the use of said bridge
for street railway purpcses. The respondent alleged that it was
not its purpose to use any part of the bridge occupied by the lessee
of the Pittsburgh and Birmingham Passenger Railway Company,
but that it was the intention of the respondent company to widen
said bridge so that an additional track could be laid on the new
and added portion of the bridge, on which the tracks of the Syca-
nmiore Street Railway Company would be laid. All of these facts
were supported by affidavits duly filed with the Attorney General
at the time of the hearing.

On the 30th day of June following, after a full hearing and due
consideration, it was ordered that a suggestion be filed in the court
of Common Pleas of Dauphin County for the purpose of determin-
ing the issues involved in the controversy. A suggestion for a writ
of quo warranto against the Sycamore Street Railway Company
was accordingly filed, to No. 238 Commonwealth Docket, 1899. The
respondent filed an answer thereto and the whole matter was heard
by the court. On the secend day of April, 1900, the president judge
of said court filed an opinion directing judgment to be entered in
favor of the defendant and against the contention of the petitioners.
The learned judge held that the lessee of the Pittsburgh and Bir-
wingham Passenger Railway Company did not have such an exclu-
sive use of the bridge in question as to deny the right of the re-
spondent company to erect an addition thereto, with the consent of
the bridge company, so as to lay its tracks and connect other por-
tions of its contemplated lines. On the 19th day of May following
the petitioners by certiorari removed the proceedings to the Su-
preme Court where the case is now pending.

HENRY J. TRAINOR.

On the second day of June, 1899, a petition was presented to the
Attorney General, signed by several citizens of the Commonwealth,
residents of and qualified electors in the Third ward of the city of
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Philadelphia, stating that ou the twenty-first day of February, 1899,
Henry J. Trainor had becn elected as a member of the Select Coun-
cil from the Third ward cf the city of Philadelphia, and on the third
day of April following was duly sworn in as a member of Select
Council for said ward; and that, in violation of law, he usurped
and was then holding sail office contrary to the acts of Assembly in
siuch case made and provided. 1t was alleged by the petitioners that
for more than eighteen ruonths prior to his election from the Third
ward as a member of Sclect Council in said city, the said Henry J.
Trainor had resided at No. 1513 South Broad street in said city,
said residence being in the Twenty-sixth ward thereof; that he had
removed his family from his former home in the Third ward some
eighteen months prior to his election; and that, since he had re-
moved his family to said Twenty-sixth ward, he had resided there
and was not a resident and qualified elector of the Third ward, as
required by the Constitution and acts of Assembly. It was there-
fore contended that, not being a resident of said Third ward, he
had no right to hold the office of member of Select Council.

Upon this presentatlion of facts a hearing was fixed, so that all
parties in interest might have an opportunity of appearing before
the Attorney General prior to the institution of an proceedings.
By consent of counsel the hearing was fixed for the fifteenth day
of June, 1899, at which time counsel for respondent made answer,
denying all the material facts upon which the petitioners relied
as a ground for instituting proceedings by a writ of quo warranto
to oust the said Trainor from the exercise of the duties of his
office.

The respondent denied that he removed from said ward, asserting
that his residence had been and was at that time in the Third ward
of said city. Upon oath he stated that the taking of his family into
another portion of the city was only temporary and on account of
sickness of certain members thereof. He further alleged that his
place of business was in the Third ward, which he had always
claimed as his place of residence; that he was registered there ac-
cording to law; that he was not registered in any other ward in
said city; that he had always voted in said Third ward, and has no
intention of changing his residence; and he therefore denied the
right of the petitioners to have proceedings instituted for the pur-
pose of ousting him from the exercise of his office. Ividence was
taken bearing on the facts in controversy. Residence being a ques-
tion of intention, and the undisputed facts being that it was the in-
tention of the respondent to continue his residence in said ward;
and no sufficient testimonry having been offered to show that he had
changed his place of permanent residence, the writ was refused.
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CLEARFIELD TRACTION COMPANY.

On the second day-of June, 1899, Tempest Slinger and A. J. Gra-
ham, iwo reputable citizens, res1dent in the counties of Centre and
Clearfield, and in the region traversed by the line of electric railway
controlled and intended to be operated by the Clearfield Traction
Company, presented a petition stating that the Philipsburg and
Houtzdale Passenger Ruilway Company had been incorporated in
1892 for the purpose of constructing and operating a passenger rail-
way from Philipsburg, in Cenire county, by way of Chester Hill,
Osceola Mills and Sterling, to connect with Houtzdale, in the
county of Clearfield. The capital stock of said company was fixed at
$100,000, of which it was alleged ten per centum had been paid in
money. 1t was further alleged that in 1894 letters patent were
granted to the Philipsburg Suburban Electric Railway Company,
for the purpose of constructing and operating a passenger railway
between Philipsburg, in the county of Centre, and Munson, in the
county of Clearfield. The capital stock of this company was fized
at $100,000, of which $10,000 was alleged to have been paid in cash
ai the time of the incorporation. It was further alleged that in the
year 1894 letters patent were granted to the Houtzdale and Suburban
Electric Railway Company for the purpose of constructing and oper-
ating a passenger railway between Houtzdale and Ramey, both in
the county of Clearfield. The capital stock of said company was
fixed at $100,000, of which, it was alleged, ten per centum had been
paid in money at the tiine of the incorporation. It was also alleged
that at a subsequent date letters patent were granted to the Clear-
field Traction Company, under the act of March 22, 1887, (P. L. 8),
for the purpose of the conrstruction and operation of cables, motors,
electric appliances and other machinery. The capital stock of this
company was fixed at $10,000, of which ten per centum was alleged
to have been paid iu cash at the time of the incorporation. Sub-
sequently, by a vote of the stockholders of the Clearfield Traction
Company, the capital stock of said corporation was increased to
$1,500,000. Afterwards the Clearfield Traction Company became
the lessee of the three sireet railway companies hereinbefore named.

It was further alleged that the Clearfield Traction Company had
made, executed and delivered to the Girard Life Insurance, Annu-
ity and Trust Company, as trustee for bondholders, a mortgage to
secure the payment of coupon bonds in the sum of $750,000. It
was also alleged that the issue of $1,500,000 full paid stock to the
stockholders of the Clearfield Traction Company was fictitious and
not based upon property received, having value, nor for labor done
por for property actually received, and that the issue of said full
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paid stock, as well as the bonds amounting to $750,000, was in vio-
lation of section 7, Article XIV, of the Constitution, as well as
the provisions of the act of March 22, 1887.

The petitioners therefore asked that the proper proceedings at
law or in equity be instiiuted to enforce the provisions of the act
of 1887 and the Constitution.

The Clearfield Traction Company, through its officers and coun-
sel, made answer, in which all of the material facis set out in the
petition were denied. It was alleged that all of the companies in
¢uestion had been incorporated according to the provisions of law,
and that their intentions were bong fide, and that great injustice
would be done by the iustitution of proceedings, as contemplated
in the prayer of the petitioners.

Under the aunthority of Cheatham et al. v. McCormick, in 178
P. 8., 186, the Attorney General was of opinion that such a prima
Jacie case had been made out as required proceedings to be insti-
tuted under the provisions of the act of 1887. A Dbill in equity was
accordingly filed in the Court of Common Pleas of Dauphin County,
to No. 257 Equity Docket. On the twenty-second day of Septem-
ber the respondents filed an answer, and the whole proceeding has
since been pending in said court.

THE PUNXSUTAWNEY WATER COMPANY.

In July, 1899, the town council of the borough of Punxsutawney
presented a petition to the Attorney General, asking for a writ of
quo warranto to be issued against the Punxsutawney Water Com-
pany, to show by what authority it claimed to exercise the rights,
privileges and franchises of a corporation. It was alleged that said
water company had been incorporated under the provisions of the
act of April 29, 1874, and its several supplements, for the purpose
of supplying water to the public in the said borough of Punxsutaw-
ney, and to persons, partnerships and associations residing therein
or adjacent thereto. It was further alleged that The Punzsutaw-
ney Water Company, in pursuance of the purpose for which it was
incorporated, had erected water works in 1887, and had been sup-
plying water to the public and to persons, partnerships and associa-
tions residing in said borough for a number of years. It was also
alleged that on the third day of March, 1899, letters patent had been
taken out by the Lindsay Water Company for the purpose of sup-
plying water to the borough of Clayville, in the county of Jefferson,
said borough being adjacent to the borough of Punxsutawney; that
the said Lindsay Water Company had illegally and wrongfully en-
tered into a combination with The Punxsutawney Water Company
for the purpose of consclidating the Punxsutawney Water Com-

2
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pany into and with the Lindsay YWater Company, so that the man-
agement and supervision of the rights, privileges and franchises of
the Punxsutawney Water Company should be vested in the Lindsay
Water Company; that, ou or about the month of April, 1899, the
franchises, together with all of the business, property and works of
the Punxsutawney Water Sompany, had been sold and transferred
to the Lindsay Water Conipany; that, afterward, on the 15th day of
April, 1899, the Lindsay Water Company executed a mortgage to
the Lackawanna Safe Deposity and Trust Company, in the sum of
$175,000, to secure the payment of the bonds of the Lindsay Water
Company, which said mortgage included the property and assets
of the Punxsutawney Water Company. It was further alleged
that, on the first day of July, 1899, in pursuance of the consolida-
tion of said water companies, the pipes of the Lindsay Water Com-
pany, in the borough of Clayville, were extended to connect with the
pipes of the Punxsutawney Water Company, and since that date
the Punxsutawney Water Company had beeen supplying water to
the public in the borough of Clayville. It was contended that, under
the provisions of clause 7, section 34, of the General Corporation
Act of April 29, 1874, the borough of Punxsutawney had the right
to purchase the works of the Punxsutawney Water Company, which
right the said borough was desirous of available itself of, and was
‘prevented only by the censolidation and sale of its franchises and
property to the Lindsay Water Company. By reason of this mis-
user of its franchises, it was contended that the Punxsutawney
Water Company had forfeited its charter privileges and should be
ousted from the exercise thereof.

The Lindsay Water Company filed an answer with the Afttorney
General, denying the material facts in controversy. After hear-
ing the facts presented and a discussion of the law in relation thereto
the Attorney General was of opinion that it was a case for deter-
mination by the courts. On the 19th day of ‘August following the
writ was allowed, and the suggestion was filed in the Court of
Common Pleas of Jefferson County, so that all the facts might be
heard in the court and a proper decree be made tlierein. The case
was finally heard by said court, wherein it was decided that the
contention of the council of the borough of Punxsutawney was not
supported and the writ was therefore dismissed.

PHILADELPHIA, MORTON AND SWARTHMORE STREET RAILWAY
COMPANY.

On the ninth day of September, 1899, the petition of the Central
Electric Railway Company of Philadelphia and Delaware Counties
was presented, asking that a writ of quo warranto be issued against
the Philadelphia, Morton and Swarthmore Street Railway Company,
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to inquire by what right it claimed to exercise the rights, liberties
and privileges of a corporation conferred by the act of May 14,
1889, or its supplements, and why its charter should not be de-
clared null and void. The petitioners alleged thaf it was duly in-
corporated on the ninth day of May, 1894, and that its extensions
from time to time had Leen made and duly recorded in the office
for recording deeds in and for the county of Delaware. It was fur-
ther alleged that the Philadelphia, Morton and Swarthmore Street
Passenger Railway Company was incorporated on the twenty-fourth
day of Februoary, 1899; that, npon examination and comparison of
the routes of said railway companies, it was learned that the re-
spondent company intended to construct its lines of railway over
the same sitreets and highways that had already been occupied
or were about to be occupied by the lines of the petitioning company.
It was, therefore, contended that the charter had been improvi-
dently granted to the respondent company; and that it should be
ousted from the exercise of any rights, privileges and franchises
under its letters patent.

The Attorney General being of opinion that such a prime facie
case had been made out as should be inquired into by the courts,
filed the suggestion in the Court of Common Pleas of Dauphin
County, to No. 415 Commonwealth Docket, 1899. The respondent
company filed an answer in said courf, to which the petitioners filed
a demurrer on the fourteenth day of May, 1900, which was over-
ruled by the court and judgment was directed to be entered in
favor of the respondent company. On July 2, 1900, a certiorar: sur
appeal was taken to the Supreme Court, to No. 4, May Term, 1901,
where the case is now pending. '

STEEL-DOTY ELECTION CONTEST.

On the sixth day of December, 1899, a petition signed by sixty
qualified electors of the Tenth Judicial District of the Common-
wealth of Pennsylvania, composed of the county of Westmoreland,
was presented to the Attorney General, stating that at the general
election held in said district on the seventh day of November, 1899,
the petitioners had voted for the office of judge of said judicial
district. It was further stated that the election returns, as cer-
tified by the election officers, showed that Lucien W. Doty had re-
ceived 12,772 votes for the office of judge of said district, and
that John B. Steel had rcceived 12,602 votes, and John D. Gill 322
votes; and that the said Lucien W. Doty had therefore been re
turned as elected by a plurality of 170 votes. It was further al
leged that the vote so returned was false, and that the petitioners
desired to test the right of the said Iucien W. Doty to hold the
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office of judge of said judicial district. The petition stated in gen-
eral terms that certain illegal votes had been cast in certain dis-
tricts which were thercin designated. The petitioners therefore
asked that the Governor be notified thereof, to the end that he
should without delay direct the three president judges residing
nearest to the court house of the Tenth judicial district to convene
without delay the court of common pleas thereof, and to proceed
to hear and determine the complaint of the petitioners, and de-
cide which of the said candidates voted for had received the great-
est number of legal votes and was entitled to said office.

Lucien W. Doty appeared on the twelfth day of December, 1899,
through his counsel, filed a demurrer to the sufficiency of the pe-
tition, and asked that he Dbe given a hearing before further pro-
ceeding should be iustiiuted. It was alleged by the respondent
that the petition had been signed under a misapprehension, and that
the petitioners had not been aware that, under the provisions of
the act of twenty-eighth April, 1899, they would be required to file
a bond in such sum as the court so convened should designate, con-
ditioned for the payment of all costs which might accrue in the elec-
tion contest proceeding, in case said petitioners by decree should
be adjudged liable to pay the same; and that if said bond should
nol be so filed the petition to ttest the election should be dismissed.
In the meantime, thirty-four of the petitioners presented a petition
to 'the Governor, which was referred to the Attorney General stat-
ing that they lhrad signed the original petition under a misappre-
hension and without sufficient knowledge of the facts to justify
them in so doing, and declaring that they would not be willing to
file 2 bond in said court when so convened, conditioned for the
payment of such costs as might accrue, and asking that their
nanies be stricken from said petition.

The whole matter having been referred to the Attorney General
for investigation and further information thereon, he gave all par-
ties in interest an opportunity for further hearing. On the six-
teenth day of January following, all the petitioners and other par-
ties in interest having appeared, either in person or by counsel,
and having asked leave to withidraw the petition, and that all
further proceedings be discontinued, upon due consideration, the
prayer of the petitioners was granted, the petition was permitted
to be withdrawn and the proceedings dismissed.

ERIE AND WYOMING VALLEY RAILROAD COMPANY.

On the twenty-first day of Xebruary, 1900, the Delaware and
Southern Railroad Company made an application for a writ of
quo warrantoe against the Erie and Wyoming Valley Railroad Com-
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Ppany, asking that the Attorney General file a suggestion in the
proper court, in the name of the Commonwealth, requiring said
latter company to show by what warrant it claims to have and
exercise the franchises of constructing, maintaining and operating
an additional railroad between Hawley, in the county of Wayne,
and Lackawaxen in the county of Pike. The petitioner claimed
to be a corporation of the State of Pennsylvania, created Novem-
ber 20, 1899, under the provisions of the general railroad law of
April 4, 1868; that it was authorized by its charter to construct,
maintain and operate a railroad from a connection of the Erie
Railroad, at or near Lackawaxen, with the Jefferson Railroad, at
or near Hawley; and that, prior to the twenty-seventh day of No-
vember, 1899, it had located its lines of railroad between said ter-
minal points, which route was adopted by the directors of said
company on the twenty-eighth day of November, 1899.

It was further alleged that the Erie and Wyoming Valley Rail-
road Company, a corporation of the State of Pennsylvania, was au-
thorized by its charter to construct, maintain and operate a rail-
road from a point at or near Port Griffith, in the county of Lu-
zerne, to Lackawaxen, and that, in pursuwance of its charter, it
constructed a line of railroad from its western terminus, at Port Grif-
fith, to an intermediate point known as Hawley, which is the
western terminus or the initial point of the railroad authorized to
be constructed by the Delaware and Southern Railroad Company.
It was also alleged that, for the purpose of building its line of
railroad to its eastern terminus at Lackawaxen, the Erie and Wy-
oming Valley Railroad Company purchased from the Pennsylvania
Coal Company, a railroad, together with the franchises incident
thereto, previously consiructed by said company from Hawley to
Lackawaxen where it counected with the lines of the New York,
Lake KErie and Western Railroad Company, thus giving it a con-
tinwous line of railroad throughout its entire route from Port Grif-
fith to Lackawaxen. For the purpose of obtaining better trans-
portation facilities for traffic originating on its lines west of Haw-
ley, it leased to the said New York, Lake Erie and Western Rail-
read that portion of its lines between Hawley and Lackawaxen,
which it had purchased from the Pennsylvania Coal Company, for
a term of twenty-five years, which lease was still in force.

It was also. alleged that the Erie and Wyoming Valley Railroad
Company, netwithstanding the fact that it had already constructed
and acquired a railroad over its entire route between the terminal
points fixed by its charter, proposed, illegally and without warrant
of law, to construct another line of railroad between Hawley and
Lackawaxen, separate and distinct from the line originally con-
structed and owned by it between said points. It was further al-
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leged that the Delaware and Hudson Canal Company, under sundry
acts of Assembly, had constructed and operated a canal along the
uorthern side of the Lackawaxen river, from Lackawaxen to Haw-
ley, and extending thence to Honesdale; that without warrant of
law or statute permitting the same to be done, the Delaware and
Hudson Canal Company, during the year, 1899, abandoned its ca-
nal, including that portion lying between Hawley and Lackawaxen,
and on the twenty-fourth day of June, 1899, undertook to sell and
convey said portion of its canal, including the canal bed, locks
and other appurtenances, to a corporation of the State of New
York, under the name of the Cornell Steamboat Company, which
corporation, it was alleged, did not have any right to own or ac-
quire title to real estate in Pennsylvania; that, on the eleventh day
of March, 1899, the Cornell Steamboat Company undertook to
execute and deliver to the Erie and Wyoming Valley Railroad
Company a deed purporting to convey to said railroad company all
that portion of the Delaware and Hudson Canal Company, situated
in the State of Pennsylvania, which commenced at the boundary
line between the States of New York and Pennsylvania, at or op-
posite the borough of Lackawaxen, and ends at the guard-rail upon
the eastern bank of the Lackawaxen river at Honesdale; that the
Cornell Steamboat Company, never having acquired any title to
said canal, was iﬁcompetent to convey any title therein to the Erie
and Wyoming Valley Railroad Company; and that said railroad,
therefore, had acquired no title to that portion of said canal, upon
the bed of which it proposed to build and construet an additional
railroad from Hawley to Lackawaxen.

The petitioner complained of the facts hereinbefore stated, and
suggested that the Erie and Wyoming Valley Railrocad Company,
in attempting to build the proposed line of railroad between Haw-
ley and Tackawaxen, was abusing its franchises, and was acting
without authority of law. It was further contended by the peti-
tioner that the attempted exercise of the franchise to build a rail-
road between Hawley and Lackawaxen by the Erie and Wyoming
Valley Ruailroad Company is in derogation of the charter rights of
the petitioner to build its road between the same points, and asked
that a proceeding in the nature of a quo warranto be instituted for
the purpose of determining the legal rights of the parties to the
controversy. ‘

The respondent company filed its answer on the fourth day of
April, 1900, in which the ma'terial and controlling facts set out in
the petition were denied. It contended in behalf of the respondent
company that it had not exceeded its charter rights and privileges;
and that it had a right to construct its line of railroad as contem-
plated, but, inasmuch as an important question of law had been
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raised, it was a proper case for adjudication in the courts. A sug-
gestion for a writ of quo warranto on the relation of the Attorney
General was therefore filed in the Court of Common Pleas of Dau-
phin County on the severth day of April, 1900. On the fourteenth
day of April following the respondent company filed its answer.
The pleadings have been completed and the case heard before the
court on the fifth of May, 1900. The court subsequently directed
judgment to be entered in favor of the respdndent company, to which
judgment exceptions were fined and overruled. On the twenty-
third day of October, 1800, a certeorar+ to the Supreme Court was
taken and filed, to No. 7 May Term, 1901. The case is still pending
in the higher court.

CASE OF HENRY KRAUSKOPF.

On the seventeenth day of May, 1900, John M. Enright and Milton
P. Cashner presented their petition to the Attorney General, ask-
ing that a writ of quo warranto be issued against Henry Kraugkopf,
to show by what authority he claims to have and exercise the office
of justice of the peace in the borough of South Bethlehem. From
the facts stated in the petition it appeared that the petitioners had
been duly elected to the office of justice of the peace by the concur-
rent votes of all the electors of the borough at the preceding Feb-
ruary election. The election returns having been certified to the
Secretary of the Commonwealth, a commission was issued to each
of the justices so elected. Prior to the time when these two justices
of the peace were elected by the concurrent votes of all the electors,
justices of the peace had been elected in the various wards of the
borough. The respondent, Henry Krauskopf, had been elected by
the votes of a single ward in February, 1897, and took-his office
on the first Monday of May following, for-a term of five years. The
borough of South Bethlehem is composed of five wards and had
elected one justice in eaclh of these five wards prior to 1900. Under
this statement of facts Henry Krauskopf contended ‘that, having
Leen elected in 1897 for a period of five years, and having been so
commissioned, his term of office could not be interfered with by a
subsequent election of two justices of the peace for the whole bor-
ough. Following the rule laid down in the Mahanoy City and Shen-
andoah cases, where several ward justices were ousted and justices
of the peace elected by the concurrent votes of all the wards had
been commissioned, the Attorney General was of opinion that the
contention of the petitioners should be granted, and a suggestion
was accordingly filed in the Court of Common Pleas of Dauphin
County, where it is now pending.
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MONONGAHELA BRIDGE COMPANY.

On May 30th, 1900, the Pittsburgh and Birmingham Traction
Company, by and tbrougl its president, presented a petition to the
Altorney General, asking that a suggestion be made to the
proper court to award a writ of quo warranto against the
Monongaliela Bridge Company, to show by what authority said
company exercised the liberties and franchises of a corporation, or
the rights, liberties and franchises conferred upon it by the several
acts of Assembly in relation thereto, and why it should not be
ousted from the further exercise of its charter privileges. The pe-
titioner alleged that its line of railway passes over and across the
Monongahela bridge, and that with the consent of the city of Pitts-
burgh, it has constructed two lines of track across said bridge,
whereon its cars pass and repass in the conveyance and transporta-
tion of passcngers over and along its route in the conduct of its
business in accordance with its charter. It was alleged that prior
tc the eleventh day of April, 1896, the bridge in question was cwned
by the Monougaheia Bridge Company, which was incorporated by
act of Assembly approved March 19, 1810, (P. L. 101); and that
several supplementary acts had been passed bearing upon its rights
and privileges. ‘While the bridge was owned and controlled by the
private corporation, inccrporated as hereinbefore mentioned, its
officers entered into a cowntract with the Pittsburgh and Birming-
ham Traction Comipany to allow the laying of the tracks of the
traction company over said bridge for street railway purposes, in
consideration of which a certain sum of money was to be paid as
tolls each year. Subsequently to the execution of ‘this contract,
the people of the city of Pitisburgh commenced an agitation which
resulted in the transfer of said bridge to the city, and it was made
a free bridge for the general use of the public. All the tolls were
abolished, and the only charge that is yet exacted is the payment
of the amount agreed to be paid by the Birmingham Traction Com-
pany and the Monongahela Bridge Company. The contention of the
traction company is that this having been made a free bridge, tolls
have been abandoned, and tlhie amount which it agre‘ed to pay the
bridge company, being in the nature of a yearly toll, it can no longer
a8 a corporation exercise the right to collect the same.

The Monongahela Bridge Company, through its counsel, filed an
answer, in which it was set forth that, as a corporation, it was still
a legal entity; that it ‘had never surrendered its charter rights and
privileges; that a board of directors was still in existence; and that
the city of Pittsburgh, liaving been assigned all of the property and
assets of the Monongahela Bridge Company, had a right to insist
upon tlie payment of the annual sum agreed to be paid by the Bir-
mingham Traction Company.
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A suggestion for a wril was filed in the Court of Common Pleas
of Dauphin County. The writ was awarded, an answer has been
filed, and the whole proceedings are now awaiting decision of the
lower court,

PORT ALLEGANY WATER COMPANY.

On September 6, 1900, the petition of the chief burgess and mem-
bers of ithe borough council of Port Allegany, in the county of Mec-
Kean, was presented, stating that the Port Allegany Water Com-
pany, a corporation of the State of Pennsylvania, incorporated for
the purpose of supplying said borough with water, had failed and
neglected to supply the public in said borough with water for the
extinguishment of fires therein, though it had agreed and con-
tracted with the proper authorities so to do. It was further al-
leged that the water company had failed and neglected to supply
that portion of the borough wherein it had laid its mains and con-
nections with a sufficient suply of water for domestic purposes;
that it had failed to supply a large and populous portion of the
borough with water and had refused to lay mains, pipes and con-
nections in a large portion of the most populous portions and
streets of the borongh; and that it had failed and neglected to sup-
ply the citizens of said borough with a supply of water for manu-
facturing purposes. By reason of this refusal and neglect to per-
form its corporate duties, it was alleged that there had been de-
structions of property by fire in said borough, and that great in-
convenience had resulted to the citizens by reason of the corpora-
tion not performing the duties for which it was incorporated.

The Attorney General was asked to institute proceedings in the
nature of a suggestion for a writ of quo warranto to forfeit the
charter of said corporation on account of failure and neglect to
perform its duties and -obligations, as required by law. The case
was fixed for hearing on the twenty-fifth day of September follow-
ing, at which time the company, through its attorneys, filed an
answer. It was admitted that the company had not been able to
meet all the expectations of the citizens of Port Allegany in the
matter of giving a proper water supply; that the mains should be
extended more generally through said borough; that the water sup-
ply had run low during the dry season; and that it would be neces-
sary to get an additional water supply. The company stated, how-
ever, that it was already laying additional mains to a new water
supply; that it was proceeding with due diligence to correct the
matters about which the citizens of the borough had made com-
plaint; and that if procecdings interfering with its corporate rights

1-23-1900
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and privileges were not instituted, it would within a reasonable
time have a supply of water that would be sufficient to satisfy the
citizens of said borough.

Upon this presentation of facts further hearing of the case was
postponed for a period of sixty days, it being understood that the
company would, in the meantime, make diligent efforts to lay its
water mains to a new supply and correct those things about which
the citizens of said borough had complained. Further proceedings
in the case were then stayed.

WILLIAM H. LYNCH, HIGHWAY COMMISSIONER.

Counsel for John A. Fritchey, mayor of the city of Harrisburg,
presented a petition to the Attorney General on the eighth day of
May, 1899, asking for the use of the name of the Commonwealth in
the institution of a proceeding by quo warranto to inquire by what
right William H. Lynch claims to have, use and exercise the office,
rights and powers of commissioner of highways in and for said
city. The petition contained a recital of facts, showing that the
city of Harrisburg, by ordinance under the authority of the act of
1874, had, on the twenty-sixth of November, 1888, established an
executive department, krown as the highway department; that, on
the twenty-third day of I'ebruary, 1898, by virtue of the authority
conferred upon him, J. D. Patterson, then mayor of said city, nomi-
nated, and by and with the advice and consent of the select coun-
sel, appointed William H. Lynch, the person complained about, to
the office of commissioner of highways for a full term of three
years; and that, thereupen the said Lynch entered into said office,
and from that time to the time of the presentation of the petition
was discharging the duties of said office. It was further alleged
that an investigation had been instituted into the conduct of the
office by the incumbent complained about by the successor to Hon.
J. D. Patterson, viz, Hon. John A. Fritchey; and that as a result
of that investigation it had been officially ascertained and deter-
mined that William H. Lynch had neglected the duties of his office,
and thereupon, on the nineteenth day of April, 1899, by virtue of
the power and authority vested in him by the Constitution, the laws
of the Commonwealth, and the ordinances of the city of Harris-
burg, he removed the said William H. Lynch from the office of
commisgioner of highways, but that the said commissioner of Ligh-
ways refused to recognize the right of the mayor so to remove him,
and claimed to exercise the rights and powers pertaining to said
office without any warrant of law.

The commissioner of highways, said William H. Lynch, made an-
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swer to the petition presented to the court, asking for a writ of
quo warranto against him, in which all of the material facts al-
leged in the petition were denied. The commissioner of highways
denied that any inquiry, examination or investigation of his official
character, fitness or conduct of the office had been made with his
knowledge, and that, if any such examination or 1nvest1gatloxn had
been made, it was made without notice to him, and therefore was
illegal and void.

The whole matter came up for hearing in the Daﬁphin County
Court, where a decree was entered by the president judge on the
tenth day of June, 1899, in which it was ordered and adjudged that
the defendant, William H. Lynch, be ousted and altogether ex-
cluded from the office of commissioner of highways. The learned
court held that, under the act of 1874 and the constitutional pro-
vision in reference thereto, the right of removal of officers was
lodged in the appointing power. The rule laid down in the case
of Houston v. Commonwealth, 100 P. 8. 222, was followed.

MILTON WATER COMPANY.

On July 17, 1900, the Milton Water Company, of Milton, Pa., filed
a petition asking that a suggestion for a writ of quo warranto
issue against the Mountain Water Company, and assigning, as rea-
sons for ‘the issuing of the same, that the Milton Water Company
had an exclusive right to the privilege and franchise of furnishing
water to the borough of Milton and to persons residing therein and
the territory adjacent thereto; that the Mountain Water Company
had no source from which to supply water for the purposes of its
creation, except as it might obtain the same from the White Deer
Mountain Water Company; and that the supplying of water by the
White Deer Mountain Water Company to the Mountain Water
Company for this purpose would be illegal and an evasion of law,
for the reason that the president of the White Deer Mountain Water
Company had subscribed for more than three-fourths of the capital
stock of the Mountain Water Company, and that the purpose of
the organization of the latter company was to enable the White Deer
Mountain Water Company, collusively and fraudulently, to furnish
water beyond the confines of the district named in its charter, and
that the Mountain Water Company was not a bona fide corporation
within the meaning 'of the law organizing and creating water com-
panies. The petition further stated that the charter granted to
the Mountain Water Company was null and void under the decision
of the Supreme Court in Bly v. The White Deer Water Company,
in which it was beld that a water company could not supply water
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in more than one municipal division. For these reasons it was urged
that a suggestion issue and a writ of quo warranto be granted to
declare the charter of the respondent company invalid.

To this petition the respondent company filed its answer denying’
the claim of exclusive privileges of the Milton Water Company in
the borough of Milton, foi the reason that the corporation, notwith-
standing that its charter was granted on the eighth of May, 1883,
had failed to record it until after the passage of the act of June
2, 1887, and cited Braddock Borough v. The Penn Water Company
et al.,, 189 P. 8., 379, where the Supreme Court held that the cor-
porate existence of a water company dates, not from the issue of its
letters patent, but from the date of its recording its charter inr the
place where the chief operations are to be carried on, and, further-
more, that the Milton Water Company had declared dividends equal
to eight per centum for five years, and therefore, if it ever had any
exclusive privileges, they had ceased to exist. As to the conten-
tion that the charter of the respondent company was defective,
according to the decision of the Supreme Court in the Bly case,
because it embraced more territory than it was entitled to, the an-
swer declared that the charter had been granted prior to that de-
cision, and that the company would at once file an application for an
amendment to its charver, limiting its operations to the borough
of Milton.

At a hearing in the Department on Tuesday, July 31, 1900, the
parties appeared with their counsel, and, after a full and complete
presentation of the case by both sides, and a careful consideration,
the application for a writ was denied.

MANDAMUS.

CONSTITUTIONAL AMENDMENTS.

At the last session of the Legislature two resolutions were pre-
sented to and passed by both branches of the legislative body, pro-
posing certain amendments to the Constitution. One of the pro-
posed amendments was intended to change that provision of section
7, Article VIII, of the Constitution, which requires that a registra-
tion of electors shall be uniform throughout the State. The other
amendment provided for a modification of section 4, Article VIII,
which requires that all elections by citizens shall be by ballot, the
intended change being made for the purpose of paving the way
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for the introduction of voting machines into our election system.
The amendments were introduced separately into the legislature
in the nature of joint resolutions. Each resolution was referred
to a commitiee, reported affirmatively, read at length on three sep-
arate days, considered and agreed to by both branches of the Legis-
lature. After having passed the Legislature and having been signed
by the presiding officers, the proper officials certified them to the
Governor, along with other legislation, for his approval or disap-
proval. Not being satisfied that there was any public necessity
or demand for the changes proposed to be made by the amendments,
and being informed that the cost and expenses to the State for pub-
lication and holding elections for this purpose would amount to a
large sum of money, the Governor concluded to exercise what he
believed to be his proper prerogative, under the precedents estab-
lished by his predecessors, by withholding his approval from said
proposed amendments. In withholding his approval from one of
the amendnients he gave kis reasons in the following language:

“It is the purpose of this resolution to provide for the
amendment of section 4 of Article VIII of the Constitutior,
which requires that all elections shall be by ballot. 'As it
now stands, the Constitufion provides that every ballot
voted shall be numbered, and the number must be recorded
by election officers on. the list of voters opposite the name of
the elector. 1t also provides that an elector may write
his name upon the ticket, or cause the same to be written
thereon, so that his right of suffrage may not be interfered
with. This provision was intended, not only to prevent
frand in our electiong, but to make more easy the detection
of the fraudulent voter. So far as I have any knowledge
on the subject, this provision of the Constitution has given
very general satisfaction to our people and is considered a
safeguard in the exercise of the elective franchise. It is the
intention of the proposed amendment to sf{rike down these
constitutional limitations so 'that the Legislature may adopt
any system of voting it may see fit. While it does not ap-
pear in the language of the propesed amendment, it is never-
theless, well understood that its promoters have in view the
introduction - of voting machines into the many election
districts of the State. This would involve the Common-
wealth or the counties in the expenditure of large sums of
money, and it is very doubtful whether our electors and tax-
payers are prepared for such a radical change in the sys-
tem of voting and to pay the expenses which would neces-
sarily be incurred by the introduction of voting machines.

The question of the right of the Executive to-approve or
disapprove of a resolution proposing an amendment to the

_ Constitution has been raised, and it may not be deemed
improper to state, in this connection, what are the require-
ments of the Constitution, and the precedents are in this

 respect. It is quite true that this exact question has not

4
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yet been passed upon by our courts, and it may be properly
said that it is not free from doubt. It has, however, been
considered by my predecessors in office at least four times
since the adoption of the new Constitution.

In 1885 a joint resolution proposing an amendment to the
Constitution was passed by the Legislature and presented
to the Governor for his approval or disapproval. That
amendment was neither approved nor disapproved, but the
right of the Governor to pass upon it was recognized in the
following language by the then Executive: “And not baving
been filed in the office of the Secretary of the Common-
wealth, with my objectious thereto, within thirty days after -
the adjournment of the Legislature on the twelfth day of
June last passed, you are therefore hereby directed to cause
it to be enrolled and published.”

The question came before the Governor in 1887, in the
shape of a joint resolution proposing an amendment to the
Constitution of the Commonwealth, prohibiting the manu-
facture and sale of intoxicating liquor as a beverage. The
Governor recognized his right to pass upon such legislation
by approving bald resolufion on the tenth day of February
of that year.

The question again came before the Legislature and the
Governor in 1889, when a joint resolution proposing an
amendment to the Constitution passed the Legislature, and
'was approved by the Executive on the thirty-first day -of
January of that year.

Again, in 1891, an amendment was proposed, providing
for a constitutional convention. The act providing for a
submission of this question to a vote of the people was
passed by the Legislature, and approved by the Governor
on the nineteenth day of June of that year.

From all these precedents, it appears that the Legisla-
ture, as well as my predecessors in office, have acted upon
the theory that a resolution proposing an amendment to tthe
Constitution should be treated as the joint act of the
legislative body, which must be approved or disapproved
by the Governor under section 26 of Article IIY of the Con-
stitfution, which provides:

“Every order,resolution orvote to which the concurrence of
both houses may be necessary, except on the question of ad-
journmeunt, shall be presented to the Governor and before it
shall take effect be approved by him, or being disapproved,
shall be repassed by two- {hirds of both houseq according
to the rules and limjtations prescribed in case of a bill.”

It seems to me that the reasonable ronstruction is that
these constituional provisions ave in pari materia, under
the well established rule that snch an interpretation should
be placed upon a constitution or statute that all of its parts
can stand together, nnless clearly repugnant to one an-
other. A resolution proposing an amendment to the Con-
stitution requires the coneurrence of both houses, as indi-
cated in section 26, above referred to, and would, there-
fore, seem to require executive approval or dlsapproval.
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It should not be forgotten in this connection, that this
resolution has been presented to the Governor by the Legis-
lature through its proper officers and in the ordinary form,
and is upon my table, as a part of the work of :the Legisla-
ture, for my approval or disapproval. If the power of the
Executive to pass upon joint resolutions proposing amend-
ments to the Constitution is doubted it can very properly
be raised in the courts where the question should be finally
determined.

Persons interested in the proposed amendments denied the au-
thority of the Governor either to approve or disapprove the same.
It was contended in their behalf that Article XVIII of the Constitu-
tion, providing for future amendments to the fundamental
law stood independent of all other provisions of the Constitu-
tion, and -that nothing was required to be done except as recited
in this section; that amendments to the Constitution did not come
within the purview of the ordinary legislation mentioned in other
sections of the Constitution. Acting on the theory that the action
of the Governor was inoperative, the Secretary of the Common-
wealth was asked to make arrangements for the publication of the
same in the newspapers of the Commonwealth, as required by the
Constitution. This officer, however, as certainly was his duty in
the absence of any judicial determination of the question involved,
accepted the action of the Chief Executive as binding on him, and
refused to make publication of the proposed amendments when re-
quested so to do. Not being satisfied with this determination of
the controversy, the persons interested presented a petition to the
Altorney General, asking that the name of the Commonwealth be
used in a mandamus proceeding against the Secretary of the Com-
monwealth, compelling him to have these constitufional amend-
ments published. Counsel for the petitioners, as well as private
counsel for the Secretary of the Commonwealth, appeared before
the Attorney General at the time fixed for the hearing. After due
consideration, the Attorney General decided to allow the use of the
name of the Commonwealth in the proceeding, as requested, and
accordingly a suggestion for a writ of mandamus was filed in
the Court of Common Pleas of Dauphin County. In deciding to
grant the use of the name of the Commonwealth, the Attorney Gen-
eral, among other things, said:

The Governor bases his right to disapprove the proposed amend-
ments upon the twenty-sixth section of Article III, of the Coustitu-
tion, which provides that:

“Every order, resclution and vote to which the concur-
rence of both bouses is necessary, except on the question
of adjournment, shall be presented to the Governor, and
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before it shall take effect, be approved by him, or being
disapproved, shall be repassed by two-thirds of both
houses.” ,

Counsel for respondent contends that inasmuch as the article
which provides the method of proposing amendments is silent on
the subject of executive approval, it is to be read in connection with
other sections so that all of the constitutional provisions may be
lharmonized and stand together. On the other hand it is argued
that section 26, Article I11, ounly applies to ordinary legislation and
that an amendment to the Constitution is not such ordinary legisla-
tion as to come within its meaning.

The question of submitting constitutional amendments to the
governor for his approval and the proper practice in reference
thereto has not been passed upon by the courts of our State. In
the absence of such judicial interpretation it is customary to look
to the precedents and decisions of the executive and legislative de-
partments for the best rule of construction in such cases. Courts
will be influenced, although not necessarily controlled, by the con-
temporaneous construction of co-ordinate departments of govern-
ment on questions peculiarly relating to official and parliamentary
duty under the constitution and statutes.

Counsel for respondent has called to our attention a number of
precedents, covering a period of more than sixty years, in which
legislation providing for amendments to ‘the Constitution and reso-
lutions containing special amendments, have been submitted to the
Governor. Governor Ritner approved legislation of this character
in 1836 and again in 1837; Governor Bigler in 1854; Governor Geary
in 1871, also in 1872, approved a joint resolution containing a spe-
cial amendment under the same circumstances as the ones passed
at the recent session of the Legislature were submitted; Governor
Hartranft approved legislation to appoint a commission to amend
the Constitution in 1874; Governor Pattison recognized the right
of interposing the veto power to such amendments in 1885, when he
returned to the Secretary of the Commonwealth a proposed amend-
ment with the following direction, to wit: '

“Not having been filed in the office of the Secretary of the
Commonwealfth, with my objections thereto, within thirty
days after adjournment of the Legislature, you are, there-
fore, hereby directed to cause it to be enrolled and pub-
lished.” '

Governor Beaver approved the amendment to prohibit the manu-
facture and sale of intoxicating liquors in 1887 and 1889; in 1891
Gevernor Pattison approved the legislation providing for the call-
ing of a convention for the purpose of amending the Constitution.
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On the other hand, the learned counsel for petitioner cites the
amendments of 1857 and 1863, also the poll tax amendment of 1887
and 1889, which were not submitted for and did not receive execu-
tive approval.

From the precedents akove enumerated it is apparent that there
has been a difterence of opinion on the question involved for many
years, but in a large majority of the cases the doubt has been re-
solved in favor of the right of the Governor to pass upon such legis-
lation or amendments.

While precedents in our own State largely preponderate_in favor
of the contention of the respondent, counsel for petitioner has cited
several decisions of the courts of other states in order to show that
the weight of legal authority in other jurisdictions sustaing the
position taken by him. The question was raised before the courts
in the States of Louisiana, Nebraska and Colorado, where it was
deceided that a resolution proposing an amendment to the Corstitu-
tion did not require the approval of the governor. In other juris-
dictions the opposite view has been held by the courts. Jameson,.
in his treatise oun Constitutional Conventions, sums up the authori-
ties in section 561, in the following language:

“In New York the propositions of amendments are some-
times incorporated in a bill, providing conditionally in one
or more clauses for subniission to the people, and in those
cases the bill is submitted to the Governor for his ap-
proval. The existing Constitutions of Michigan and Minne-
sota provide that amendments may be proposed by a pre-
scribed majority of tlie Legislature, after which they are
required to be submitted by that body to the people. In
the former State, the practice has been to effect this by a
joint resolution, and in the latter by a Bill; in both cases,
however, combining the propositions and the clauses sub-
mitting them to the people in a single act. In both cases,
this act is presented to the Governor for his sanction. In
the Constitutions of Georgia and Rhode Island, amend-
ments are permitted to be made by the action of two suc-
cessive Legislatures, ‘without submission to the people;
and in neither case are the resolutions proposing the amend-
ments presented to ithe Governor. In the Constitution of
Missouri, authorizing amendments to be made in the same
manner, tlie resolutions of the first Legislature are pre:
sented to the Governor, and those of the second not. In
the Constitution of Maine, finally, amendments may be
proposed by the Legislature, which are then to be submitted
to the people, the Constitution itself containing particular
directions as to the time and mode of holding the electiou
and no action on the part of the Legislature being requisite
except by resolution to notify the tqwns to vote on the
proposed amendments as prescribed in the Constitution.
It is the practice to present the resolutions embodying
the amendments to the Governor.”

3
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In a very well considered case under the constitution of Nebraska
it was held that the proposed amendment should not be submitted
for executive approval, but in delivering the opinion of the court
Mr. Justice Maxwell, says:

“It will thus be seen that there is no uniform practice
in the several States in regard to the matter of submitting
propositions to amend a constitution * * * *
fhe cases where the propositions have been submitted to the
Governor being nearly as numerous as those where they
were not submitted to him for his approval.” See 25 Neb.,
page 876.

Black, in a recent edition of his work on American Constitutional
Law, in speaking about the question of submitting propositions
to amend the constituticn to the governor, among other things, says:

“The proposition oi resolution of the Legislature to refer
the amendment to the popular vote may take such shape
as to fall within the designation of ordinary legislation and
so require the assent of the Governor. The practice in dif
ferent states in this particular is not uniform.”

In legislative practice joint resolutions proposing amendments
have always been treated as ordinary legislation in our State. Such
resolutions are introduced, referred to committees, read at length on
iliree separate days, signed by presiding officers, and certified to
the Governor like ordinary legislation. If article eighteen of the
Constitution, which provides for its future amendment, stands in-
dependent of all other sections, it must necessarily follow that the
legislative practice in connection with resolutions proposing amend-
ments is without autherity.

From all precedents and authorities hereinbefore referred to, it
clearly appears that there is a diversity of opinion and practice on
this question. This being the case, it is only proper that it should
be finally determined in the courts, and for this purpose the Attor-
ney General is entirely willing that a proper proceeding shall be in-
stituted.”

The suggestion was filed in the court on the third day of August,
1899, and made returnable on the fifth of August. The question
was heard on that day. The rule to show cause was discharged,
mandamus refused and judgment was rendered in favor of the Sec-
retary of the Commonwealth. The court below, in the opinion filed,
said inter alia .

“We are of opinion:

“1. That a proposed amendment to the Constitution of
the State must be presented to the Governor for his ap-
proval or disapproval. The framers of the Constitution
must have intended that its provisions should be har-
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monious and uniform in their operation upon any given
subject. This uniformity can best be attained by reading
the provisions of section 26, Article III, and Article XVII
into each other. The only exception in section 26 to the
mandate that ‘every order, resolution or vote, to which the
concurrence of both Houses may be necessary * * * *
shall be presented to the Governor’ for his action, is that
relating to ‘the question of adjournment;’ and if it had been
intended to exempt a proposal to amend the Constitution
from the operation of that section, it could have been
readily accomplished by making it read, ‘every order, reso-
lution or vote, to which the concurrence of both Houses
may be necessary, except on the question adjournment,
‘and futwre amendmenis to the Constitution’ shall be pre-
sented to the Governor, etec. That section provides fur-
ther that the order resolution or vote contemplated by
it shall, in the event of ‘being disapproved * *
be repassed by two-thirds of both Houses acocrding to the
rules and limitations preseribed in case of a bill’ These
rules and limitations are specifically prescribed in section
4, Article ITI, in these words: ‘And no bill shall become
@ law unless on its final passage the vote be taken by yeas
any nays, the names of the persons voting for and against
the same being entered on the journal, and a majority of
the members elected to each House be recorded thereon
as voting in its favor.” The requirements of Article X VIII,
regulating proposed amendments to that instrument are
almost identical with those of section 26, Article ITI, as
limited by section 4, Article 111, in case of disapproval by
the Governor of a concurrent resolution and a re-passing it
notwithstanding such disapproval. Article XVIII is sim-
Dly silent upon the question of the Governor’s action upon
a proposed amendment, and as section 26 of Article I1I and
Article X VIII should be read into each other, silence, ac-
cording to our view, is not the equivalent, and has not the
force, of an exception, which is itself a mandate as au-
thoritative as a positive enactment. The omission in Ar
ticle XVITI, requiring presentation of proposed amend-
ments to the Governor for consideration and action, is
significant; but, the omission to except such amendments
in section 26, Article IIT, from its operation, if that sec-
tion was not intended to apply to and regulate their creation
so far as relates to executive action, carries with it still
greater-signiticance and leads us to the conclusion that the
provisions of section 26 were to apply alike to proposed
amendments to the Constitution and other orders, resolu-
tions and votes. The proceedings to adopt an amend-
ment to the Constitution are legislative in their nature
and character. The resolution, the agreement thereto by
the members elected to each E[ouse the entry on their jour-
nals of the proposed amendment, the yeas and nays taken
thereon, are all legislative in character And finally, after
the General Assembly chosen next after that which adopted
the amendment, has,agreed thereto, it shall, after publi-
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cation, ‘be submitted to the qualified electors of the State
in such manner and at such time, at least three months
after being so agreed to by the two Houses, as the Gen-
eral Assembly may prescribe’ Even the manner of its
submission is legislative, and it is not doing violence to the
rules of constriuction or interpretation to make section 26
of Article 1IT go hand in hand with Article XVIII. The
govereignty of the people is not called into requisition until
the required legislative proceedings are enacted, and the
Governor is an esseutial factor in all matters relating to
legislation.  Legislation and amending the Constitution
seems to us to be alike important and closely interwoven,
and it is belit{ling that instrument to characterize legis-
lation authorized by it, as ordinary, and amending the Con-
stitution, by somne higher designation. No satisfactory
reason has been prescnted why this view should not obtain.
Nothing can be predicated upon the fact that the mode or
procedure to amend that instrument is ip a separate Article.
The method to bring an amendment into being is by a reso-
lution to be agreed to by a majority of the members elected
to each House, and the same method is prescribed in sec-
tion 26, Article 111, to repass an order, resolution or vote
disapproved by the Iixecutive. In both instances and cases
the vote must be taken by yeas and nays and entered on
the journals of the respective Houses. This construction
tends to preserve the unity and continnity of the Constitu-
tion, and provides, in requiring executive action upon every
resolution, that whicl: is certainly a praiseworthy feature—
an additional safeguard against hasty and possibly ill-
considered legislatior and amendments.”

On the twenty-third day of October following, the petitioners, by
certiorart sur appeal, cairied the case into the Supreme Court, to
No. 8 May Term, 1900. The case was heard while the Supreme
Court was sitting in Philadelphia, and an opinion was handed down
in Dauphin county at the May term. The Supreme Court reversed
the court below, and deciced that Article XVIII of the Constitution,
providing for its future amendment, stood alone and provided all
the machinery that is necessary to be followed in the amendment
thereof. The opinion of the Supreme Court settles for all time the
practice in reference to the approval or disapproval of constitutional
anendments by the Executive. It has been a disputed duestion for
a long term of years, and we have taken this much space in our re-
port to give the details of the litigation in order that the whole
matter may be spread ou record for the future guidance of those
having to pass on similar questions.

PUBLICATION OF MERCANTILE APPRAISERS’ LIST.

Frank P. Cannon, Jacob L. Baugh and Charles W. Devitt, con-
stables in certain wards in the city of Philadelphia, presented a pe-
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tition to the Attorney General on the 26th of April, 1900, asking
that he proceed by mandamus against the Auditor General of Penn-
sylvania and the city treasurer of Philadelphia to require said
public officers to direct that the mercantile appraisers’ list and classi-
fication be published in four newspapers of the city of Philadelphia,
ay required by law. The petitioners contended that the Mercantile
License act of May 2, 1899, taken in connection with the act of twen-
tieth of April, 1887, madc it mandatory upon the Auditor General
and city treasurer to make publication of the mercantile appraisers’
lists in cities of the first class. It was alleged that the Auditor
General and treasurer of the city of Philadelphia had refused to
direct that the said list and classification shall be published in
said city, as contemplated by the act of Assembly. It was further
alleged that the petitioners were legally .and beneficially interested
in having the Auditor General and city treasurer direct publica-
tion to be made, because they, being constables, had certain fees
dependent upon the publication of the lists as provided by law.
A hearing was held on the first day of May, 1900, at which time
counsel for. petitioners appeared and presented their case. On the
fifteenth day of May following the application was refused, the At
torney General being of cpinion that the question involved was one
primarily for the Auditor General and treasurer of the city of Phila-
delphia to decide, and that it was not one for the intervention of
the Attorney General. 1t was further held that the petitioners
were not persons beneficially interested within the meaning of the
act of 1893, which gave them a right to apply for a writ of man-
damus. The petitioners in their own right then presented a petition
to the Court of Common Pleas of Dauphin County, asking that a
writ of mandamus should be awarded against the Attorney General,
compelling him to proceed by mandamus against the Auditor Gen-
eral and treasurer of the city of Philadelphia to require a publica-
tion of the mercantile appraisers’ lists according to law. An al-
ternative writ was awarded, to which the Attorney General made
answer and return on the eighteenth day of June following. The
case was then heard by the court and decided against the conten-
tion of the petitioners on the seventh day of September, 1900. The
court held that the petitioners did not have such a beneficial inter-
est ag was contemplated by the act of Assembly in asking for a
manadamus against a public officer. The learned court, in pass-
ing upon the question of the publication of said lists, said inter alia:

“Tt may be that these officials have satisfactory reasons
for not observing the plain mandate of the Act requiring
publication and advertisement of the lists, but as they are
not befare us, no opinion is expressed as to their duty in
this particular bebalf.
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“The rule to show cause why command should not be
made by the Court upon the Attorney General of the Com-
monwealth to proceed by mandamus against the Auditor
General of the State and city treasurer of Philadelphia to
compel them to make publication of the lists and classifica-
tion of dealers in ‘merchandise returned to and certified by
the mercantile appraisers as required by law, is discharged
at the costs of the petitioners.”

This decision leaves the question of the enforcement of the law
primarily in the hands of the Auditor General and city treasurer
in cities of the first class.

LUDWIG v. MEDICAL COUNCIL OF PENNSYLVANIA.

On the seventh day of February, 1899, the petition of George W.
Ludwig was presented to the Dauphin County Court, praying that
a writ of mandamus be issued by that court, directing the Medical
Council of Pennsylvania to issue to George W. Ludwig a license to
practice medicine in this Commonwealth. The petition recited that
Mr. Ludwig was regularly graduated from the Medical Department
of 1he University of Maryland, and that he had received his diploma,
showing such graduation, and that subsequently thereto he was
summoned before the Board of Medical Examiners of Maryland and
regularly licensed by that Board to practice medicine and surgery
in that State. The petitioner contended that, under the thirteenth
section of the act of Assembly of the eighteenth of May, A. D. 1893,
he was legally euntitled to a license from the Medical Council of
Pennsylvania, to practice his profe§sion in this State, upon the pre-
sentation to the Medical Council of his license to practice medicine
and surgery in the State of Maryland and the payment of the fee of
fifteen dollars, as required by the above recited act of Assembly.
The petition further stated that the Medical Council refused to
issue the license to Mr. Ludwig, on the ground that the standard
of requirements in the State of Maryland was not substantially the
same as that in vogue in this State and because of this refusal the
court was asked to issue a writ of mandamus compelling it to do so.
To the rule granted by the court to show cause why the mandamus
should not issue, the Medical Council of Pennsylvania made answer
that its power in the premises was a discretionary owe and could not
be reviewed in the courts; that the requirements for licensure under
the medical law of the State of Maryland failed to meet the de-
mands of the medical law in this State, and that therefore the ap-
}licant must undergo an examination before the Board of Medical
Examiners of this State prior to the issuance of a license. Subse-
quently the case was heard before the Court of Dauphin County,
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the Attorney General representing the Medical Council, and after a
full heaxfing of the facts and the argument of counsel, the court sus-
tained the contentions of the respondent and refused the writ.

BRIDGE PROCEEDINGS.

The act of June 3, 1895, (P. L. 130), entitled “An act authorizing
the Commonwealth of Pennsylvania to rebuild county bridges over
navigable waters and other streams, which have been declared pub-
lic highways by act of Assembly, where such bridges have been de-
stroyed by flood, fire or other casualty; providing for the appoint-
ment of viewers and inspectors, and the payment of the cost of re-
building such bridges,” may become a very important one to coun-
ties interested and to the Commonwealth. It was the intention
of the act to relieve the counties from the building of bridges over
navigable rivers and other streams under certain conditions. The
act makes it the duty of the Commonwealth to rebuild all bridges
maintained, owned and controlled by the several counties, known
as county bridges, erected over and across navigable rivers and such
other streams as have been declared public highways by act of As-
sembly, which may be carried away or destroyed by flood, fire or
other casualty. The conimissioners of the county or counties in-
terested are authorized to present a petition to the Court of Com-
won Pleas of Dauphin Ccunty, setting forth the facts upon which
they rely to ask the Commonwealth to rebuild bridges carried away
or destroyed, as provided in the act of Assembly. All the details
of the necessary proceedings are set out in the act of Assembly,
wherein it is provided, among other things, that the letting of the
contract shall be under the advice and direction of the Attorney
General. It is also made his duty to represent the State in the
proceedings before the Dauphin County Court, wherein the peti-
tions asking for the rebuilding of bridges are lodged.

During the term of the present Attorney General there has been
but one proceeding of this character before the courts. Under the
authority of the act of 1895 the commissioners of Clarion county,
on the fifteenth day of May, 1900, filed their petition in the Court
of Common Pleas of Dauphin County, stating the necessary facts
relied upon to bring them within the provisions of said act. It
showed that the petitioners were the commissioners of Clarion
county; that the stream over which it was desired to have a bridge
constructed had been declared a public highway; that the old bridge
had been destroved by casualty, as contemplated in the act of As-
sembly, and asking for the appointment of five viewers, one of whom
shall be a civil engineer, to view and inspect the location- of the pro-
posed bridge, and to make report of the same to the court, as di-
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rected by law. On the same day the court appointed five viewers
to proceed to view the location and make report to the court on
the fifteenth day of June following. On the eleventh day of June the
viewers made their repori to the court, stating, among other things,
that, on the twenty-ninth day of May, they had viewed the location
of the proposed bridge, and found that there was immediate neces-
sity for the rebuilding of the same, as prayed for by the petitioners.
The viewers went into detail in reference to the kind of a bridge
necessary to be rebuilt and made report of the same to the court,
On the sixteenth day of July the court made an order, confirming
the report of the viewers, and ordered and decreed that the Com-
monwealth of I'ennsylvania rebuild the bridge under the authority
of the act of June 13, 1895. The order of the court was referred to
the Board of T’ublic Grounds and Buildings, which Board proceeded
in conformity with the report of the viewers to have prepared such
plans and specifications as were necessary, in order to invite com-
petitive bidding for the rebuilding the bridge. All the provisions
of the act of Assembly with reference to plans and specifications
and advertising having been complied with, the bids were received
and the contract was in due time awarded.

This is the third bridge that has been built under the provisions
of the act of 1895. The first was the one over the North Branch of
the Susquehanna river at Catawissa, in the county of Columbia.
The proceedings in this case were instituted in July of 1896, and
the bridge wasg built some months thereafter. The second bridge
was rebuilt over the Lit{le Juniata river, near Birmingham, in the
county of Huntingdon. The proceedings in that case were insti-
tuted in the fall of 1897 and the bridge was completed the following
year. Up to this time thc¢ State has not been required to expend a
very large sum of money in the construction of bridges under this
act, but, as the opportunities to place the expense of rebuilding
bridges upon the State, hecome more generally known, the number
of cases in which the State will be asked to rebuild bridges carried
away or destroyed by wlhat is known as “any other casualty” will
very largely increase. The provisions of this act should be strictly
enforced, so that the State may not be imposed upon by the local
authorities.

THE CASE OF CLARENCE M. BUSCH, STATE PRINTER.

My predecessor in office called attention in his last report to the
mandamus proceeding instituted by the former State Printer, Clar-
ence M. Busch against the Superintendent of Public Printing and
Binding, asking the conrt to direct him to audit the account in
order that payment might be received from the Treasurer of the
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Commonwealth. At the time of the writing of that report the
case was pending in the Court of Common Pleas of Dauphin County,
before Judge McPherson. The learned judge, in an exhaustive and
able opinion, decided against the contention of the petitioners and
in favor of the Commonwealth. He entered a decree.refusing the
mandamus and directed the plaintitf to pay the costs. In said
opinion the court said, 2nter alia:

“There is force in the relator’s contention that he was not
bound to inquire what kind of order came into the hands of
tthe Superintendent of Public Printing, and that the public
printer’s concern is simply with the orders that he may re-
ceive from the Superintendent. It was no part of his duty,
he avers, to see that the law was complied with by the per-
sons that gave orders to the Superintendent; neither was he
bound to exercise a censorship over the manuscript that
came into his own hands, and to decide whether it contained
irrelevant matter, or was too profusely or too expensively
illustrated. We are disposed to agree with this position.
If the printer does not know the contents of an order lodged
with the Superintendent, he is not bound to inquire; the dif-
ficulty here is, that the relator had knowledge of the pav-
ticular paper now hbeing considered. It was delivered to
him, and he knew that it was signed, not by the head of a
department, as required by the act, but by two subordinates,
who had no legal power {o bind the State by such a paper.
He must have known also that it contained no particular
description of additions and changes, and he cannot escape
the consequence of his knowledge upon these two points.
He was bound to take note of the commands of the statute;
and, so far as he knew that these commands were being
disobéyed, it was his duty to refuse compliance. This is
the fundamental defect in his case, and it is not cured by
the fact {hat he received afterwards a formal order from the
Superintendent, based upon the illegal paper and merely
repeating its contents.”

The plaintiff appealed from the decree of the lower court, and the
case was carried to the Supreme Court, and will be found at No.
27 May Terum, 1899. The case was argued at length before the higher
court, the Commonwealth relying upon the opinion of the lower
court and poiniling out wherein great injustice bad been done the
State in the publication of the pamphlet, on account of which the
claim was pressed. Mr. Justice Fell, on July 19, 1899, handed down
the opinion of the Supreme Court, in which the decree of the lower
court was reversed and a peremptory mandamus awarded. In con-
cluding the opinion the learned justice expressed his view of the
case in the following language:

L“If there had been fraud or collnsion the case would be
different. but there is not the slightest evidence or even sug-

2-23-1900
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gestion of either. The only irregularity was that the order
to the department of printing was not signed by the chief
of the Department of Agriculture, but by his subordinates.
Of this fact we do not find that the relator had actual know-
ledge, or that there is ground for imputing knowledge to .
him. The Tegislature ordered the printing to be done. It
was done in a satisfactory manner, and apparently, as far
as the relator was concerned, in the regular and orderly
course of business. The Commonwealth got what it had
ordered. If the cost was unduly increased, it was because
unlimited discretion was given to the authors to malke
changes and additions. The consequences of such loose and
inconsiderate legislation should rest where they belong,
and not be visited upon a contractor who appears to have
acted faithfully”” Commonwealth v. Jones, 192 P. 8., 472.
Under the authority of this decision it is apparent that the Pub-
lic Printer is a mere contractor, subject to the Superintendent of
Public Printing and bound by his contract to obey the orders of
that officer; and that he is under no duty to inquire if an order ad-
dressed to him by the Superintendent of Public Printing is based
upon a proper order from the head of the Department for which the
printing is to be done. As a Tesult of this decision the Tesponsi-
bility for the printing of public documents rests very largely in the
discretion of the heads of departments, and therefore great care
and due diligence should be exercised by the heads of the various
departments in the orders given for the public printing, in order
that the interests of the State may be properly protected and
that no greater amount of the public funds be expended therefor
than is absolutely necessary under the authority of law.

MERCANTILE TAX.

David W. Cotterell, a merchant of the city of Harrisburg, re-
fused to pay his mercantile license tax under the provisions of the
act of May 2, 1899 (P. L. 184). His counsel alleged that the act in
question was unconstitutional, first, because the act taxes the prop-
erty of the appellant and is in violation of section 1, Article IX, of
the Constitution of Pennsylvania, requiring uniformity of taxa-
tion; and, second, that the act is uncoustitutional because it is
in violation of section 7 of Article III of the Constitution, which
requires that the General Assembly shall not pass any local or
special law regulating the affairs of counties, cities and townships.
Other questions were raised affecting the validity of the act under
which the tax was claimed, and the whole question was brought
before the Court of Common Pleas of Dauphin County, to No. 91
Commonwealth Docket, 1900, by a case stated.

The treasurer of Dauphin County, being the officer required by
the provisions to make collection of the same, was the plaintiff in
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the case, and David W. Cotterel, defendant. On the seventeenth
day of April, 1900, judgment was directed to be entered in favor
of the plaintiif for the amount of the mercantile tax, and an opinion
was filed by President Judge Simonton sustaining the constitution-
ality and validity of the mercantile tax law of 1899. In the mean-
time several merchants of the city of Philadelphia had instituted
a proceeding in equity, praying for an injunction against the treas-
urer of said city, restraining him from the collection of the mercan-
tile tax and alleging that the act of 1899, under which he claimed
his authority to act, was unconstitutional. In that case the court
also denied the prayer of the petitioners and refused to grant the
irjunction, but did not file an opinion. The defendant in the Dau-
phin county case took an appeal to the Supreme Court, and the
plaintiffs in the equity case in Philadelphia county asked leave
+0 join in the argument of the case before the Supreme Court. This
privilege was granted and the two cases were heard and argued be-
fore the Supreme Court, sittirg in Dauphin county, at the May term.
The case was of greaf importance to the Commonwealth, because,
under authority of the act in question, upwards of one million dollars
annually will be collected as revenies due the Commonwealth. After
full presentation and argument before the Supreme Court, the case
was decided in favor of the Commonwealth and the officers were
directed to proceed with the collection of the tax under the act
of 1899. The decision of the Supreme Court in this case sets at
rest all the constitutional questions that can be raised against
the Mercantile Tax Act of 1899, and will be found in 196 Pa. S. 614.

BUILDING AND LOAN ASSOCIATIONS.

The beneficial influence of these institutions has become so ap-
parent that they have grown greatly in number and assets. The
late Hon. Thomas J. Powers, Commissioner of Banking, realizing
the lack of legislative resirictions and the fact that many pernicious
practices not expressly prohibited by the existing laws had crept
mto the management of some of these institutions, began and car-
ried out a systematic and thorough investigation in order to pro-
tect the vast number of shareholders throughout the State. In this
work of weeding out the unsafe and unsound concerns and throw-
ing proper safeguards about the management of others, this De-
partment earnestly co-operated. The building and loan associations
doing business exclusively on the domestic or co-operative plan were
found generally to be sately and conservatively managed and in a
satisfactory condition. Those conducted along what is known as
National lines were fourd, in some instances, to have wandered
from the conservative methods essential to safety, and to require
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restrictive measures. Proceedings were begun against the chief
offenders and many hearings were held, and when, in the opinion
of the Department, such extreme steps were necessary, receivers
were applied for and appointed to protect the interests of the share-
holders. ‘These proceedings were usually contested in the courts by
the officers of ‘the associations, but the action of the Department
was sustained in every cage so brought.

The case of the Penn-Germania of Philadelphia is fairly illus-
trative of the conditions disapproved of by the Department. This
company was incorporated in 1897 on the national plan, and at the
time that proceedings for a receiver were instituted, on March 7,
1900, it had assets of only about $15,000, with liabilities approxi-
mating $20,000, and an annual expense for office rent and employes
of approximately $3,000. It appeared at the hearing that the offi-
cers of the company had, without the knowledge or consent of the
shareholders, entered into a contract with the general manager
of ‘the ecompany, whereby the entire expense fund created by its
by-laws was assigned perpetually to him- in return for which he was
to pay the expenses of the management. A large proportion of the
monthly payments made was diverted from the loan fund and
placed in the expense fund, no part of this sum being placed to the
credit of the shareholder. The Banking Commissioner insisted that
the management was unsafe and unsound, the association insolvent
and the action of the directors in making the expense contract
ultra wires. The application for a receiver to wind up the affairs
of this company was vigorously contested before the court. After
several hearings and argument by counsel in the case, the court sus-
tained the action of the Banking Department and made the receiver-
sbip permanent in an opinion which severely criticised and con-
demned the practices complained of.

The right of building and loan associations to issue prepaid or
full-paid shares of stock having been referred to the Attorney Gen-
eral by the Banking Commissioner, several hearings were given to
the associations interested and their counsel, and on September 21,
1899, an opinion was given to the Banking Department by the At-
torney General, in which the following conclusions appear:

“l. The primary and principal business of every building
and loan association incorporated under the act of 1874
must be the issuance of instalment stock.

“2. Fnll-paid and prepaid stock may be issued to a limited
extent, and as incidental to the principal business of the
association issuing the same; that is to say, where the
best interest of those holding instalment stock will be
served by issuing a sufficient amount of full-paid and pre-
paid stock to enable the association to meet the demands of
its borrowing members, it may be done without violating
any charter rights; )
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“38. The issuance of full-paid and prepaid stock should
not at any time be permitted to become the principal busi-
ness of the association, and at no time should there be more
full-paid and prepaid stock than there is instalment stock
outstanding.

The question of the right of building and loan associations, con-
ducted on the national plan, to set aside for expenses a certain
amount of money paid in monthly by the shareholders, was also re-
ferred by the Banking Commissioner for an -opinion, and on July
19, 1899, an opinion was given by the Attorney General to the Hon.
Thomas J. Powers, Commissioner of Banking, to the effect that the
creation and maintenance of such an expense fund was contrary to
the true intent and purpose of the act of 1874 creating these institu-
tions, and that the practice should be abolished.

1t is perhaps only just and fair to state that these worthy insti-
tutions for the most part are honestly and efficiently managed, and
have afforded opportunity for many struggling persons to own their
own homes in this Commonwealth. Their popularity and the con-
fidence of the investors in their management are best attested by
the fact that there are at present more than eleven hundred of
such institutions chartred under the laws of this State, with an
aggregate of assets amounting in 1899 to $112,120,436.64. The
abuses which have crept into the management of some of these
associations can be best attributed probably to the lack of proper
legal restrictions in keeping with the increased business of these
institutions, and, in this connection, I desire to call the attention
of the Legislature to the necessity for the passage of well-consid-
ered and explicit legislation defining the powers and rights of the
associations, and providing such restrictive safeguards as will best
couserve the interests of the many thousands of shareholders. The
estublishment of a Bureau of Building and Loan Associations under
the Department of Banking, with a sufficient number of examiners to
make careful semi-annual investigations of the management and af-
fairs of these institutions; the requiring of a deposit with the Banking
Department of a sufficient sum of money to protect the share-hold-
ers of this State by all foreign building and loan associations de-
siring 'to do business in this State; requiring the agents of for-
eign building and loan associations to procure licenses from the
Bauking Department, and a provision for the payment of expenses
incidental to an examipation of the management and affairs of
foreign building and loan associations by examiners appointed by
the Banking Commissioner, are among the many things which
cught to receive the earnest consideration of the Legislature. There
are at present nearly fifty foreign building and loan associations
conducted entirely on the national plan, doing business in this State,
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in which many thousands of our citizens are largely interested,
which, under the present laws are practically exempt from the
examination and supervision of the Banking Commissioner.

INSURANCE COMPANIES.

This Department has given hearty support to the zealous and
laudable efforts of the Hon. Israel W. Durham, Insurance Commis-
sioner, to protect the citizens of the Commonwealth from unsafe or
iradequately conducted insurance companies incorporated under
the laws of this Commonwealth, which have resulted in eight of
these institutions being placed in the hands of receivers and their
business wound up. Some of these concerns have given the State
authorities trouble for a number of years, but, owing to legal tech-
nicalities, it has been imypossible to stop them altogether. It is be-
lieved, however, that the efforts of the Departments have finally
brought about a condition in these institutions which insures the
public against further deception and loss.

APPROPRIATIONS TO THE COMMON SCHOOLS.

Section 1 of Article X of the Constitution ordains that “The
General Assemnbly shall provide for the maintenance and support of
a thorough and efficient system of public schools, wherein the chil-
dren of this Commonwealth, above the age of six years, may be ed-
ucated, and shall appropriate at least one million dollars each year
for that purpose.” The Constitution thus fixes the minimum ap-
propriation to be made in support of the common schools annually
to be one million dollars, and made this provision mandatory. It
is, therefore, binding upcn the Legislature and the Executive. Fol-
lowing the mandate of the Constitution, the Legislature made an
appropriation of one miilion dollars from 1874 to 1887. At the
session of 1887 the appropriation to the common schools was in-
creased to $1,500,000 aunually. In 1889 a further increase of a
Lalf million dollars a year was made, thus providing for an appro-
priation of two million dollars annually for the support of the public
schools. In 181 the Legislature increased the annual appropria-
tion to five million dollars, and in 1893 a further increasc to five
million five hundred thousand dollars was made. In the sessions
of the Legislature succecding 1893 an annual appropriation of five
million five hundred thousand dollars was made down to and in-
cluding 1899. The Legislature of 1899 inserted an item in the Gen-
rral Appropriation Bill, making an appropria'tion of eleven million
dollars for the two school years beginning the first day of June,
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1899, and ending the first day of June, 1901. At the time this
appropriation was made, the Governor had called the attention of
the Legislature to the condition of the State Treasury, which, at
that time, showed a practical deficit of about three million dollars.
In his inaugural message, the Governor suggested one of two rem-
édies—either that the Legislature should provide additional revenue
or make a reduction in the aniount of appropriations to the various
institutions receiving State aid. When the Legislature adjourned
and the bills were presented to the Governor, it was found that,
instead of making a reduction in the amount of appropriations, they
bad been increased over the amount asked for two years before.
It was also found that no provision had been made for additional
revenue. The Governor therefore found it necessary to reduce the
appropriations made by the Legislature, so that the dezcit ¢t the
State Treasury could be paid and the credit of the Commonwealth
maintained. He therefore approved the appropriation made to the
common schools in the sum of ten million dollars, being at the rate
of five million dollars annually, and withheld his approval in the
sum of one million dollars, being five hundred thousand dollars
annually. In dealing with this question the Governor, among other
things, said:

“These large and magnificent appropriations to the com-
mon schools have gone on from year to year until our
treasury is left in a condition of financial embarrassment,
and we are now ccnfronted with the practical question
whether or not we can continue to make these appropria-
tions without seriously affecting the credit of the Common-
wealth. I am proud of our common school system, and in
hearty sympathy with every movement that has for its pur-
pose the betterment of our schools. If a large deficit did
not already exist in our treasury on account of these ap-
propriations, and if the anticipated revenues of the State
would justify their continuance, I should most cheerfully
give my approval to this section of the (General Appropria-
tion Bill. I cordially commend thé intelligent purpose and
patriotic devotion of our citizens to the common schools of
the State, but every honest man must concede that it is
impossible for the State to give away more money than it
receives, no matter how worthy the purpose for which the
money is expended. Itis absolutely necessary to reduce the
appropriations made by the Legislature, and it has seemed
to me that, since free text-books have already been pro-
vided and paid for out of the general appropriations made
since 1893, the annual appropriations could be reduced
$500,000 a year without doingiany ing;ustice :Eo- the s}chools.:’
#* * * »* 3

“The authority of the Governor to disapprove part of an
“item is doubted, but several of my predecessors in office
have established precedents by withholding their approval
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from part of an item and approving other parts of the same
item. Following these precedents, and believing that the
authority which confers the right to approve the whole of
an item necessarily includes the power to approve part of
the same item, I, therefore, approve of so much of this
item which appropriates $5,000,000 annually, making $10,-
000,000 for the two years beginning June 1, 1899, and with-
hold my approval from $500,000 annually, making $1,000,000
for the two school years beginning the first day of June,
1899.”

The question of the right of the Governor to reduce an itém in
a general appropriation bill has been raised at different times,
but the practice during the past twenty years has been for the
Executive to exercise this right when it was necessary to safeguard
the treasury and protect the public.

On the twenty-sixth day of September, 1900, the board of school
directors of Tower Providence township, Montgomery -county,
through its counsel, presented a petition to the Court of Common
Pleas of Dauphin County,in which it was stated that the Legislature,
during the session of 1899, had made an appropriation of eleven mil-
lion dollars for the support of the common schools for the two years
beginning the first day of June, 1899, and ending the first day of
June, 1901, and calling attention to the fact that the Governor had
approved this appropriation in the sum of ten million dollars and
withheld his approval for one million dollars. It was further al-
leged by the petitioners that the school district, in whose behalf
the petition was presenied, had complied with all the precedent
conditions necessary to ask for the appropriation, and that the
State Treasurer and Superintendent of Public Instruction had neg-
lected or refused to make any further payments to said district. It
was adniitted that the sum of one thousand dollars had already
Lbeen paid on account of the appropriation for the school year. It
was contended that the withholding by the Governor of his ap-
proval for the amonnt of one million dollars was inoperative and
void, and that the payment of the appropriation should be made to
the school district on the basis of five million five hundred thou-
gsand dollars annually. An alternative writ of mandamus was the
same day awarded as prayed for, to which the Superintendent of
Public Instruction and 'the State Treasurer made answer and re-
turn.

In the answer and return it was contended:

1. That the appropriation under the act of 1899 was for the
two years in question, and that no time was designated when the
appropriation was to be made, except that the State Treasurer was
given the authority to designate the amount to be paid, and was
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required to notify the Superintendent of Iublic Inmstruction, in
writing, when there were sufficient funds in the State Treasury to
pay the same.

2. That the mandamus proceedings were instituted for the pur-
pose of enforcing the performance of a public duty, and that, under
the authority of section 4 of the act of June 8 A. D. 1893, (P. L.
345), it was necessary to prosecute the mandamus in the name of
the Commonwealth on the relation of the Attorney Genperal.

3. That the time when such appropriations should be made was
fixed by 'the discretion of the State Treasurer at the time when there
should be sufficient money in the Treasury to pay the same, and that
he could not be compelled by mandamus to exercise that discretion
in a particular way, and his discretion should not be interfered with
at all, unless it was shown that he had arbitrarily and unreasonably
refused to make payments to several school districts of the State
as contemplated by the act of Assembly.

4. That the Superintendent of Public Instruction could not be
compelled by mandamus to issue a warrant which he had rever
refused to issue, and which he was not in position to issue until the
State Treasurer had first designated the amount to be paid and
notified him in writing that there were sufficient funds in the State
Treasury to pay the same.

5. That the State had already paid the complaining district on
account the sum of onc thousand dollars, and that the State
Treasurer aud Superintendent of Public Instruction were willing
t¢ pay any additional sum to said district that might be made to ap-
pear necessary on account of the appropriation made by the act of
1899. '

Afterwards, the officers, against whom the mandamus proceed-
ings were instituted, being of opinion that said district might need
more of ‘the appropriation, paid an additional five hundred dollars
on account of the general appropriation. It was therefore contended
that the petitioning school district had received as much or more
money than it claimed to be entitled to at that time, and therefore
there was no reason why the mandamus proceedings should be sus-
tained.

It was earnestly contended before the court by counsel for the
petitioners that the Governor, under the provisions of the Constitu-
tion, did not have the rigkt either to approve or disapprove an item
in the general appropriation bill in part. The petitioners relied
upon the ground that the Governor must either approve the bill
as a whole or disapprove it as a whole. Counsel for the respondents
took the position that the power conferred upon the Governor by
the Constitution to disapprove the whole of an item necessarily in-
cludes the power to veto part of the same item, this contention being

4



xlii REPORT OF THE ATTORNEY GENERAL. Off. Doc.

based on the principle that the greater- necessarily includes the
lesser power. It was contended that this construction ‘was ren-
dered necessary by the peculiar provisions of the Constitution in
reference to school appropriation. The section of the Constitution,
which provides that at least one million dollars shall be appropriated
annually to the support of the common schools, is binding upon the
Executive, and therefore he could not dlwapprove of the whole
item makmg appropriation of five and one-half million dollars be-
cause of the Constitutional limitation just stated. Section 15 of
Article IV of the Constitution requires that all bills which shall
have passed both Houses of the Legislature, shall be presented to
the Governor for his approval er disapproval, and under this pro-
vision he is required to pass judgment upon all bills passed by the
Legislature and presented to him. It was therefore conterded that
if the Governor could not veto the item making appropriation to
the common schools as a whole, because of the one million dollar
limitation; that if he had not the power to disapprove of part of
an ifem making an appropriation to the common schools; and that
he was yet required to either approve or disapprove of it, he would
then be in the anomalous position of being compelled by the Con-
stitution to exercise a discretion, and yet, by the peculiar limita-
tions in reference thereto, he would either have to approve it as a
whole or not act on it at all. Such a construction would deny the
Governor any discretion in passing on school appropriations, and
would make his approval thereof a perfunctory and ministerial act.
Acting on -the authority of precedents established by his predeces-
sors for a period 'of almost twenty years, and because of the depleted
condition of the public treasury, the Governor decided the doubt-
ful question in favor of his right to disapprove of part of the item
and did so approve of ten million dollars and disapprove of the ad.
ditional appropriation of one million dollars.

In this connection it is not without profit ‘and interest to refer to
the veto messages of the Governors of Pennsylvania, wherein they
have exercised the right te disapprove of part of the items in General
Appropriation Bills.

On June 9, 1885, Governor Pattison took into consideration sec-
tion 5 of the appropriation bill, which had just been passed by the
Legislature, which section a,ppropmated the gross sum of $133,887.50
for the expenses of the Senate. He disapproved of the amount of
this appropriation because it included certain items of extra pay
in the lump sum, and reduced it by striking off therefrom the sum
of $35,550. An'other item in the same section appropriated $450
for the salary of the Chaplain. He disapproved of this amount

to the extent of §150, cutting that amount off, and letting the item
stand at $300.
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He did precisely the same thing with section 6, which appropriated
the sum of $406,476.10 for the expenses of the House of Representa-
tives, by cutting off from an item of $48,750 the sum of $16,250, al-
lowing the rest to stand. And he also reduced the appropriation
of $450 for the salary of the Chaplain, by cutting off therefrom ‘the
sum of §150, letting the item stand at $300.

Again, on July 19, 1883, Governor Pattison, in considering the
appropriation of a sum of $5,000 to the Home for Old Ladies in
Philadelphia, cut ofl $2.500 of the appropriation, and allowed it to
stand for the remaining sum of §2,500.

On June 4, 1887, Governor Beaver, in considering an act making
appropriation for the benefit of the Reformn School at Morganza, Pa.,
cut down the appropriation of $99,856.43, by disapproving thereof
to the extent of $38,500, allowing the appropriation to stand for the
sum of $61,336.43. and on the same day, in considering an appropria-
tion to the Wilkes-Barre City Hospital, of the sum of $20,000, which
was to be paid in quarterly payments of $2,500 each, he disapproved
of the appropriation to the extent of cutting off therefrom the sum
of $10,000. allowing the appropriation to stand in the sum of $10,000,
and put it upon the express ground of the great excess of appro:
priations over and above the estimated revenues of the Common-
wealth. '

On June 13, 1887, Governor Beaver, in considering an appropria-
tion of the sum of $50,000 to the Hospital Department of the Hahne-
mann Medical College of Philadelphia, reduced the item in part in
the following language:

“Approved the thirteenth day of June, A. D. 1887, to the
extent of the sum of $25,000, to be paid out of the treasury
during the year 1888, and disapproved as to the balance
on account of excess of appropriations over estimated reve-
noes.”

On May 235, 1889, Governor Beaver, in considering a bill appropriat-
ing $30,000 to the Pennsylvania Working Home for Blind Men, for
each of the fiscal years 1889 and 1890, approved the appropriation
for one year, and disapprcved as to the other.

On May 29, 1889, Governor Beaver reduced an appropriation of
$50,000 to the Hahnemaun Medical College, by cutting. of $25,000
therefrom, allowing the appropriation to stand at $25,000.

On the same day he, in like manner, reduced an appropriation of
$20,000 to the Jefferson Medical College, by cutting off one-half of
the amount, and did the same thing with regard to an appropriation
to the University of Pennsylvania, by reducing an appropriation of
$50,000 to $25,000.

On January 22, 1891, Governor Pattison, in considering an ap-
propriation of $15,000, specifically appropriated to the Women’s



xliv REFORT OF THE ATTORNEY GENERAL. Off. Doc.

Homeopathic Association of Pennsylvania, reduced the amount of
the appropriation by cutting off therefrom the sum of $10,000, leav-
ing the appropriation to stand at the sum of $,000.

On July 30, 1897, Governor Hastings, in considering an item in
section 4, which provided for the payment of the salaries of the of-
ficers and employes of the Senate, the sum of $54,976, disapproved
of this appropriation to the extent of cutting off therefrom the sum
of $7,266, and left the appropriation to stand at the sum of $47,710.

At ithe same time, in considering an item in the same bill ap-
propriating the sum of $75,404 for the payment of salaries and em-
ployes of the House, he disapproved thereof to the extent of striking
off $12,350, allowing the appropriation to stand at the sum of
$63,054.

Several other school districts, on the relation of the directors
thereof, filed petitions for mandamus in the Court of Common Pleas
of Dauphin County against the Superintendent of Public Instruc
tion and the State Treasurer, requiring them to make a distribution
on the basis of 5,500,000 annually. In each case the respondents
made answer that the cases were improperly instituted for the
reason that the mandamus act requires that when a writ is sought
to procure the enforcement of a public duty it must be in-the name
of the Commonwealth on the relation of the Attorney General.

On the nineteenth day of December, 1900, the school directors of
Patton township, Centre county, through their counsel, made appli-
cation to the Attorney General for the use of the name of the Com-
monwealth in instituting a mandamus proceeding against the State
Treasurer to require him to notify the Superintendent of Public
Instruction, in writing, that there were sufficient funds in the State
Treasury to pay the school appropriation on the basis of $5,5006,000
annually and to designate the proper amount to be paid said dis-
trict. A hearing was fixed for the thirty-first day of December, but.
by consent of parties in interest, it was adjourned until the eighth
day of January, 1901. All the parties in interest, either being pres-
ent or being represented by counsel at that -hearing, the Alttorney
General concluded to allow the use of the name of the Common-
wealth in order that the question might be properly determined.
Counsel for petitioners asked that :the proceedings be instituted in
the Court of Common Pleas of Centre County, and the respond-
ent consented. According to this agreement the proceedings were
instituted in that counfy. The whole question was argued in said
court, where it is now pending, and no doubt it will be carried to
the higher court where the vexed question may be finally settled.
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APPOINTMENT BY THE GOVERNOR TO FILL A VACANCY
IN THE OFFICE OF UNITED STATES SENATOR.

The full term of the Hon. Matthew Stanley Quay, senior United
States Sepator from Pennsylvania, expired on the third day of
March, A. D. 1899, while the Legislature was in session. Under the
act of Assembly of January 11, 1867, regulating the election of
United States Senators, the Legislature proceeded to ballot on the
third Tuesday of January, 1899, prior to the expiration of the term
of Senator Quay. On account of Members and Senators ab-
sent and not sworn in it required one hundred and twenty-six votes
to make the majority necessary to elect. The balloting proceeded
from day to day, but, no one having received a majority of all the
votes cast, the session adjourned without making an election. The
Legislature having thus udjourned without making an election, and
a vacancy in the office of United States Senator continuing to exist
by reason of this failure of the Legislature to elect, the Governor,
believing ‘that the State was entitled to full representation in the
United States Senate under the provisions of section 2 of Article
II of the Federal Constitution, appointed Mr. Quay, on April 21,
to fill the vacancy until the next meeting of the Legislature. This
appointment brought up the whole question of the right of the Gov-
ernor to appointa person to fill a vacancy which had occurred during
a legislative session, and when the credentials of the appointee were
presented to the United States Senate they were referred to the
Committee on Privileges and Elections. This committee fixed a
day for a hearing of all parties in interest. Believing that our State
was entitled to its full representation in the upper branch of Con-
gress, either by election or by appointment in the case of a vacancy,
I appeared before the cecmmittee as the legal officer of the Com-
monwealth to contend for full representation in that body. A copy
of my opinion, addressed to the members of the United States Sen-
ate, on the question of the right of the Goverunor to make an ap-
pointment to fill a vacancy existing under such circumstances,
will be found attached to this report under the heading of “Opinions
ot the Attorney Gencral.”

JOHN P. ELKIN,
Atorney General.
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-OPINIONS OF THE ATTORNEY GENERAL.

STATE BOARD OF HEALTH—POWER OF, TO EXPEND MONEYS
FOR THE SUPPRESSION OF AN EPIDEMIC.

Expenditure of money is within discretion of Board of Health for purposes pro-
vided for under act of 22d July, 1897 (P. L. 315).

OFFICE OF THE ATTORNEY GENERAL,
HarrisBura, Pa., January 27, 1899.

Hon. Wirriam A. Stoxg, Governor:

Sir: I bave before me yours of 25th inst., in which you ask to be
advised as to the power of the State Board of Health to expend
moneys for the suppression of an epidemic of small-pox in Bedford
county and for what purposes such moneys may be used.

The power of the State Board of Health to expend moneys for the
above purpose was fully reviewed and set forth in an able opinion
by former Attorney General Henry C. McCormick, under date of
December 14, 1898, a copy of which I herewith enclose.

The purposes for which such moneys may lawfully be used are
enumerated in the act of 22d July, 1897 (P. T.. 315), which provides
wnter alia that the money shall be placed “in the hands of the treas-
urer of the State Board of Health, to be used for the purposes set forth
in the resolution approved as aforesaid and for no other purpose.”

This would seem to leave the disposition of the money with the
above restriction chiefly within the discretion of the Board of Health
to be exercised as its knowledge of the facts may seem to warrant.

I return herewith all papers submitted.

Very respectfully,
FREDERIC W. FLEITZ,
Deputy Attorney General.

(1)
1--23--1900
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BUREAU OF MINES—COSTS OF ARBITRATION—Act of June 2, 1891.

The act of June 2, 1891, fixes the liability for the costs of arbitration in un-
ambiguous language as follows: “And the party against whom the award is
given shall pay the costs attending the same.”

OFFICE OF THE ATTORNEY (ZENERAL,
HarrisBURG, PA., February 2, 1899.

Hon. RoBeRT BROWNLEE, Chicf Bureau of Mines, Harrisburg, FPa:

My Dear Sir: In answer to your communication of the 31st ult.
addressed to the Attorney General, and asking for an opinion upon
the construction of that part of section one of article 16, of the act
of June 2, 1891, P. 1.. 176, which relates to the payment of costs of
arbitration, I beg leave to say that the act figes the liability for the
costs in the following unambiguous language:

“And the party against whom the award is given shall pay the
costs attending the case.”

Under the statement of the facts as contained in your letter, I re-
spectfully suggest that the proper way for the arbitrators to proceed
to collect their fees would be by the usual method of bringing suit in
the local courts.

I return herewith all papers submitted.

Very respectfully yours,
FREDERIC W. FLEITZ,
Deputy Attorney General.

BUREAU OF MINES—RIGHT OF A COAL COMPANY TO RE-CONSTRUCT
A EREAKER BUILT PRIOR TO PASSAGE OF ACT OF JUNE 2, 1891 (P.
L. 176).

Opinion of Judge Smith cited ruling that a coal company has a right to re-
construct a breaker (built prior to passage of said act) which has been partially
destroyed by fire, without complying with section two of article five of said
act,

OFFICE OF THE ATTORNEY GENERAL,
Harrissure, Pa., February 2. 1899.

Hon. RoBerT BrowNLER, Ohief Bureaw of Mines, Harrisburg, Pa:

Sir: In answer {o your communication of the 31st ult., addressed
te the Attorney General, and asking for an opinion upon the question
of the right of a coal company to reconstruct a breaker which was
built prior to the passage of thie act of June 2, 1891 (P. L. 176), and
which sinrce the passage of said act has been partially destroyed by
fire, upon tbe original site without complying with section two of
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article five of said act, which provides that “It shall not be lawful to
place any boiler or boilers for generating steam, under nor nearer,
than 100 feet to any coal breaker, or any other structure in which
persons are employed in the preparation of coal: Provided, That this
gection shall not apply to boilers or breakers already erected.” I
beg leave to say that this question has been squarely decided in the
able opinion of Judge Smith, in the case of Commonwealth ex rel.
Roderick v. Vipond et al. (14 C. C. Reports, 357), in which the court
in construing the above section says snfer alic “By its proviso, boilers
and breakers already erected are taken entirely out of its operation.
To all intents and purposes they remain as if the restriction had never
been enacted. Their freedom from this restriction necessarily ex-
tends to subsequent repairs, alterations and renewals: otherwise it
might become impossible to carry on the operations for which they
were erected. To hold that they might not be restored, replaced or
rebuilt, if damaged or destroyed is to leave the right to continue these
operations dependent from freedom from accidents, or natural wear
or at the mercy of the elements. The exclusion of boilers and
breakers already erected from the operation of the section, by its
proviso logically implies the right to maintain them as they then ex-
isted.”

As the facts in the above case are the same as in the case before
us, we see no reason for differing from the conclusion set forth in the
above opinion.

I herewith return all papers submitted.

. Very respectfully yours,
: FREDERIC W. FLEITZ,
Deputy Attorney General.

QUARANTINE STATION, PORT OF PHILADELPHIA—Act of June 5, 1893.

The second section of the act of June 5, 1893 (P. L. 294) invests the Governor
with full power to acquire by eminent domain or otherwise any land necessary
to the establishment and maintenance of a quarantine station for the port of
Philadelphia.

OFFICE OF THE ATTORNEY (GENERAL,
HarrisBUrG, Pa., March 17, 1900.

BenoamiN Leg, M. D., Secretary State Quarantine Board :

Sir: In answer to your communication of the 10th inst., inquiring
as to the power of the Governor to condemn and acquire by right of
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¢minent domain land necessary to tlie establishment and maintenance
of a quarantine station for the port of Philadelphia, I have the honor
to submit the following opinion:

The second section of the act of Assembly of June 5, A. D. 1893 (P.
L. 294) provides that: “To the end that the quarantine station con-
templated in this and the last preceding section shall be established
at as carly a date as practicable, the Governor of this Commonwealth
iz authorized and empowered to negotiate for and purchase, lease or
acquire by eminent domain, on Reedy Island, or failing that at some
suitable place on the waters of the Delaware river or bay either within
or without the territorial limits of the State, if a concession from a
State bordering on Delaware bay shall be obtajned, land sufficient
and suilable for the purpose, ete.” It is clear from the language of
{kis section that the Legislature intended to invest the Governor with
full power to acquire by eminent domain or otherwise any land neces-
sary to carry the act into effect, and, as this authority has never been
withdrawn it is my opinion that the Governor can exercise it when-
ever it may be necessary for the above purpose.

Very respectfully, _
FREDERIC W. FLEITZ,
Deputy Attorney General.

COUNTY SURVEYORS—Act of April 9, 1850 (P. L. 434). .
There is no legal authority for requiring county surveyors to give bonds for
the faithful performance of their duties.

OFFICE OF THE ATTORNEY (ENERAL,
HarrisBURG, Pa., Harch 17, 1899:

Hon. Isaac B. BrowN, Deputy Secretary of Internal Affairs:

Sir: Your letter of recent date, to the Attorney General, asking if
county surveyors elected under the provisions of the act of tAssembly
of April 9, 1850 (P. L. 434) must give bonds to the Commonwealth for
the proper discharge of their duties, has been referred to me.

You state that it has been the custom of your Department to require
them to do so because the act of Assembly of April 8 1785 (Smith’s
Laws, Vol. 2, p. 321), creating the office of deputy surveyors, provides
inter alia that they shall give bond to the Commonwealth, with two
securities, in the sum of one thousand pounds, etc., and that the act
of 1850, supra, says that county surveyors “shall do and perform all
the duties and have and receive all the emoluments now pertaining to
the respective deputies of the Surveyor General.” If the giving of a
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bond were one of the duties of the deputy surveyors, this reasoning
would be sound, but, as it is not a duty pertaining to the office, but a
condition precedent to entering therein and one of the steps toward
properly qualifying therefor, it seems to be fallacious.

I have given the question careful consideration and find that the
act of April 9, 1850 (P. L. 434), by which the office of county surveyor
was created, is a very full and complete act, setting forth clearly the
manner in which the county surveyors shall be elected, fixing the
term of office, prescribing their duties, providing the method of quali-
fying, and for their removal for certain causes, but nowhere does it
make any mention of a bond to be given for the faithful performance
of the duties of the office. If the Legislature had deemed a bond nec-
essary.it could easily bhave made provision for it. For these reasons I
am clearly of the opinion that there is no legal authority for requir-
ing county surveyors to give bonds for the faithful discharge of their
duties.

Very respectfully,
FREDERIC W. FLEITZ,
Deputy Attorney General.

BUILDING AND LOAN ASSOCIATIONS.

Under the act of June 22, 1897, P. L. 178, building and loan associations are
required to pay a State tax upon monthly payment stock which has matured,
but which for any reason has not been paid and upon which the association is
paying interest at the rate of six per cent., per annum.

OFFICE OF THE ATTORNEY (FENERAL,
Harrissura, Pa., April 27, 1899.

Hon. Levi G. McCaULEY, Auditor General:

Sir: Yours of recent date, to this Department, asking whether
building and loan associaiions are required, under the act of 22d June,
1897 (P. L. 178), to pay a State tax upon monthly-payment stock
which has matured, but which, for various reasons, has not been paid
and upon which the association is paying interest at the rate of six per
cent. per annum, has been referred to me for reply.

The first section of the act provides as follows:

“Upon all full paid, prepaid and fully matured or partly matured
stock in any building and loan association, incorporated under the
laws of this State or incorporated under the laws of any other State,
and doing business within this State, and upon which annual, semi-
annual, quarterly or monthly cash dividends of interest shall be paid,
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there shall be paid a State tax equal to that required to be paid upon
money at interest under {he general tax laws of this State.”

I understand from your letter that some of the building and loan
associations take the ground that monthly-payment stock, which is
wholly matured, but whicl, for some cause, cannot be paid at ma-
turity without encroaching upon the loan fund, is not liable to the
tax imnposed by the above act, even though, by an agreement with the
shareholders, the association pays interest on such stock until such
time as it can be paid in full. They base this contention upon the
proviso, which reads as follows:

“Provided, however, That notbing in this act shall be taken to re-

quire the payment of any tax upon any unmatured stock of building
and loan associations upon which periodical payments are required
to be made or upon such stock after it has matured and is in process
of payment.”
. This view of the law is, in my opinion, erroneous. The distinguish-
ing feature is the payment of interest, and all stock of whatever kind
or pature, upon which the association pays any rate of interest what-
soever, i, it seenis 1o me, under this act, clearly liable to the State tax
and should be returned.

I enclose herewith all papers submitted.

Very respectfully,
FREDERIC W. FLEITZ,
Deputy Attorney General.

CONSTRUCTION OF STATUTES—ACTS OF 1893 AND 1897 —-COMPENSA-
TION FOR SERVICE RENDERED HEADS OF DEPARTMENTS.

It is clearly the duty of the Auditor General to fix such reasonable compensa-
tion for services called for, from and rendered by county officials to the heads of
departments of the State Government in accordance with the provisions of the
act of April 17, 1897, P. L. 22, as such services may ‘warrant. The act of 1897,
has nothing whatever to do with the act of June 3, 1893, P. 1. 283. Tt does not
repeal saild act, nor does it permit the Auditor General to consider any claims
for services rendered under its provisions.

OFFICE OF THE ATTORNEY GENERAL,
Harrissure, Pa., dpril 27, 1899.

Hon. Levi G. McCauLey, Auditor General:

Sir: In answer to your letter of recent date, asking generally for
a construction of the act of Assembly of April 14, 1897 (P. L. 22), and
particularly if it repeals the act of June 3, 1893 (P L. 283), I have the
honor to submit the following opinion:
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The act of April 14, 1897, reads as follows:

“It shall be the duty of the county officials of the various counties
of this Commonwealth to furnish, on application therefor, to the head
of any department of the government of this Commonwealth, such
information and copies of such records or documents contained in
the respective offices of such county officials as, in the opinion of said
head of department, may be necessary or pertinent to the work of
his respective department; the official so furnishing information shall
receive for his services in copying and forwarding the same such
rcasonable compensatlion as the Auditor General may determine and
be paid by the State Treasurer out of moneys not otherwise appro-
priated upon warrant from the Auditor General.”

The language of the act clearly indicates that the intention of the
Legislature was to provide for the furnishing of certain necessary
informiition to the various lieads of departments of the State Govern-
ment to facilitate the business of the departments, and makes it the
duty of any county official in the State to furnish such information
upon request, and very properly places the expenses or charges for
furnishing such information upon the State, providing how such com-
pensation shall be fixed and how such payment shall be made. It in
no way vefers to any other act in existence, neither is there any re-
pealing clause attached.

The act of 1893 (P. L. 285) is an amendment to an act, entitled “A
supplement to an act, entitled ‘An act to create a Board of Public
Charities,” ” etc., and provides:

“It shall be the duty of the said inspectors, sheriffs and other per-
sons to make return of the statements required by the first section of
this act to the said Board of Public Charities within ten days after the
first day of January, April, July and October in each year, if required
by said Board, for each of which statements the officer making the
same shall receive the sum of ten dollars, to be paid out of the county
funds of the county for which said statements shall be made,
and upon neglect or refusal to make statements in the manaer and at
the times required by this act, such inspector, sheriff or other person,
so neglecting or refusing, shall forfeit and pay a fine of not more than
one hundred dollars, to be sued for and collected by the general agent
in the name of the Board of Public Charities for the use of the Com-
monwealth.”

Thiy is a specific act directing the specific performance of a public
duty, naming the county officers who are required to comply with its
provisions in order to carry out the former act with reference to the
Board of Public Charities of the State, providing a penalty for its
violation as well as fixing the compensation of the officer making the'
report, and it places the expense of making such reports upon the
proper county.
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I have given these acts careful consideration and am of the opinion
that they do not conflict in any way, and that they both can and do
consistently stand without interference of any kind. Your Depart-
ment, therefore, has nothing whatever to do with the act of 1893, nor
can it consider any claims for services rendered under the provisions
of that act. On the other hand, the act of 1897 comes entirely within
the purview of your Department and it is clearly your duty to fix such
reasonable compensation as the services rendered may warrant, in
accordauce with its provisions.

Very respectfully,
FREDERIC W. FLEITZ,
Deputy Attorney General.

FIRE WARDENS—Act of March 30, 1897 (P. L. 9).

No county shall be liable to pay for services in extinguishing forest fires in any
one year an amount exceeding five hundred dollars.

The better practice in making payment for suc¢h services is for county commis-
sioners to make payment at the close of the year. s

The Fire Warden has no legal authority to appoint a Deputy.

OFFICE OF THE ATTORNEY (ENERAL,
HarrisBure, Pa., Moy 4, 1899.

J. T. RoTaROCK, Commissioner of Forestry.

Dear Sir: Yours of the 27th ult,, to the Attorney General, enclosing
a letter from the county commissioners of Bedford county, relative
tc the act of Assembly of March 30, 1897 (P. L. 9), entitled “An act
making constables of townships ex-officio fire wardens for the extine-
tion of forest fires, etc., received and the same has been referred to me.

In reply to the first question, as to the maximum amount which
any county may legally expend for services rendered in extinguishing
forest fires, the proviso to the first section of the act which reads as
fellows: Provided, “No county shall be liable to pay for this purpose
in any one year an amount exceeding five hundred dollars,” seems to
me to be a direct and unambiguous answer. The county is liable to
the extent of five hundred dollars only. This is of course exclusive
of the amount paid by the State.

The second and fourth questions relating principally to the time
of payment for services rendered may be answered together. This
[is largely discretionary with the county commissioners, but it seems
to me that the better practice would be not to pay any claims until
the close of the year and then, if they should exceed the maximum
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amount which could be used under the law to pay them, it might
possibly be necessary to pay them prorata, although that is a ques-
tion which must be met when it arises. It is the practice of the
Auditor General’s Department to refuse to pay out any money under
this act until the close of the year, and upon the rendition of all the
bills, and if the Commissioners of the various counties follow this
course it would avoid confusion. T therefore recommend it.

In answer to the third question, asking whether or not the fire
warden, in case he should be unable to be present at any fire may ap-
poinut a deputy who shall be entitled to receive fifteen cents per hour,
I desire to say that the act makes no provision for such appointment,
and therefore I aw clearly of the opinion that no such right exists in
the fire warden.

T enclose herewith letters submitted.

Very respectfully,
FREDERIC W. FLEITZ,
Deputy Attorney General.

JUSTICE OF THE PEACE—OAKDALE BOROUGH, ALLEGHENY COUNTY.
In a dispute between two claimants to the office of Justice of the peace, the
courts of the Commonwealth, not the office of the Secretary of the Commonwealth,
is the proper tribunal to decide the matter.’ ‘

OFFICE OF THE ATTORNEY GENERAL,
HarrisBura, Pa., May 11, 1899.

How. Lewis E. BertLer, Deputy Secretary of the Commonwealth:

Sir: Your letter of the 6th inst., asking whether or not, under the
statement of facts which you present, a commission as justice of the
peace for Oakdale borough, Allegheny county, should issue. to Charles
J. Vanee, who has been certified by the prothonotary of that county
as elected and accepting as a justice of the peace for said borough, has
been carefully considered.

It appears from your commnunication and an inspection of the
records in your office, that on April 16, 1898, commissions were issued
to G. W. Land and J. C. McEwen, to serve as justices of the peace of
Oakdale borough for the period of five years, computing from the
first Monday of May following. There is nothing to show that either
of these officers have died, resigned, removed or in any other way
vacated the offices for which 'they were commissioned; neither iy
there anything® of record showing that either of them was removed,
as provided by law; and therefore, as there is no claim that the bor-
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ough is entitled 1o more than two justices of the peace, it seems to me
clear that no coramission can be issued to Mr. Vance.

Mr. Vance is asking for a commission on an election held to fill an
alleged vacancy in the office now occupied by Mr. McEwen; but there
is no evidence before us to sustain the contention that any such va-
cancy has occurred. On the other hand, you have Mr. McEwen’s
denial of any such vacancy existing and his protest against the jssu-
ing of a commission to Mr. Vance. It is perfectly well settled, in
cases of this kind, that the burden of proof rests upon the party who
alleges the existence of a vacancy. However this may be, I beg to
renind you that your Department is not a judicial tribunal and that
disprites of this kind should be settled in the proper forum—the courts
of the Commonwealth.

I therefore advise you, that, under all the circumstances surround-
ing this case, you would not be justified, in my opinion, in issuing the
commission to Mr, Vance.

Very respectfully,
FREDERIC W. FLEITZ,
Deputy Attorney General.

HOME FOR DISABLED AND INDIGENT SOLDIERS AND SAILORS.

A fund accumulated by the Board of Trustees for the benefit of the Pennsyl-
vania Sailors’ Home from contributions of pensioner inmates, under the rules
of that institution, by virtue of act of June 3, 1885, P. L, 62, can be applied at dis-
cretion of the trustees to purposes judged by them :to be for the greatest benefit
of said institution.

OFFICE OF THE ATTORNEY (GENERAL,
Harriseura, Pa., May 24, 1899.

Hon. Louis WaGNER, Treasurer of the Pennsylvania Sailors Home,

Erie, Pa.:

Sir: I am in receipt of your communication of recent date, asking
for an opinion of the Attoruey General upon the question of the right
of the trustees of the Home for Disabled and Indigent Soldiers and
Sailors to utilize, for the purpose of enlarging and improving the in-
firmary as well as to aid in the general maintenance of the institution,
@ fund created under rules established by your Board, requiring pen-
sioners entitled to the benefits of said Home to pay a certain portion
of their pension money to the commandant of said institution, who in
turn pays the same to the treasurer. -

The act of June 3, A. D. 1885 (P. L. 62), provides for the establisl-
ment and maintenance of the Home for Disabled and Indigent Sol-
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diers und Sailors of Pennsylvania. Under the authority of this act
a commission was appointed to select a site. and establish a home
within the limits of the Commonwealth, and an appropriation was
made for the purpose of carrying the provisions of the act into effect.
Section six specifies the qualifications or disabilities which entitle
soldiers, sailors and marines to admission into the Home. Section
seven provides that the commission shall constitute a Board of Trus-
tees which is given power to adopt rules and regulations for the man-
agement and government of the Home. This Board is also author-
ized to fix the compensation and formulate the rules for the admission
into the Home of disabled and indigent soldiers, not inconsistent with
the qualifications and requirements set out in section six of said act.
Under the general powers conferred upon the Board of Trustees for
the government and management of said institution, two resolutions
in reference to pensioners admitted to said Home were adopted.

The first, adopted in 1892, requires each member of the Home to pay
ever to the commandant thereof a sum equal to the amount which
caid pensioner may have drawn in excess of four dollars per month.
It was the intention of the Board of Trustees, as I am informed, to
create a fund out of these accumulations that could be used for the
benefit of those dependent upon the pensioner and for the general wel-
fare of the institution.

The second, adopted in 1893, provides that any member of the
Home, failing or refusing to comply with the rule of the Board of
Trustees governing pensioners, shall be discharged for violation
thereof.

Your communication also conveys the information that there is
in the hands of the treasurer of said institution the sum of $34,865.22,
which was received from pensioners who were formerly members
of the Home, but who were without dependents, and that the Board of
Trustees is desirous of making use of this fund for the enlargement
and improvement of the institution and the general welfare of those
who receive its benefits.

1t is now well settled that a Board of Trustees of soldiers’ and
sailors’ homes, established by act of Assembly, has the right to adopt
rules similar in kind and character to the regulations above referred
to. Mr. Justice Kinne, of the Iowa Supreme Court, in placing a con-
struction upon an act of Assembly very similar to our own, and upon,
rules of the same general character relating to the admission of pen-
sioners, uses the following language:

“Under the provisiony of the law, the board has ample power to
determine the circumstances under which a soldier may be admitted
to the home, and to say how much of the income he may be receiving,
if any, he shall contribute towards his support while enjoying the
benefits of the bounty of the State. While every man who entered the
service of his country is entitled to all praise for his loyalty and

]
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patriotism, and while it is proper, just, and humane that the debt of
gratitude which the nation owes to its defenders should never be
forgotten—while they should not be permitted to want for the
necessities or comforts of life—still, it must be remembered that the
State is under no legal obligation to this class of its citizens other
than rests upon it as to all of its citizens. The Legislature, not
standing upon its legal obligations, but prompted by feelings both
patriotic and humane, has voluntarily undertaken to provide for the
care and support of this class of citizens. The support offered by the
State, and given at the Home, is a gratuity, and not based upon any
legal duty or contractual relations between the State,on the one hand
and the inmates of this Home, on the other; hence it follows that the
power which confers the benefaction may, by itself or its agents, de-
terruine what the benefaction shall be, and the circumstances which
must exist in order to entiile one to share the State’s bounty. Tt has
said that if you enter the Home, and if you have an income, from pen-
sion or otherwise, which will in part support you, you shall agree to
and shall contribute from it towards your support. This deprives the
soldier of no rights.”—Ball v. Evans, 68 Northwestern Rep., 437.

The same question was raised in the case of Loser v. Board of Man-
agers, 92 Mich., 633. 1n this case the Supreme Court of Michigan
suslained the authority of the Board of Trustees to make a similar
rule under the statutes of that State. The principle was very ably
discussed in an opinion by Judge Walling, president judge of the
several courts of Erie coulty, in the case of Brooks v. The Trustees
and Officers of the Home. The learned judge went into the whole
question very exhaustively, and, in my judgment, there is but little
further to be said on this branch of the subject. 1 am clearly of
opinion that your Board had the authority to adopt the rules under
consideration and that the fund in your hands is subject to the gen-
eral control of your Board.

There is but a single question for my consideration and determnina-
tion. The fund in question having been created under the rules above
stated, by the payment into the hands of the treasurer of said institu-
tion of certain pensicn moneys by pensioners having no dependents,
therefore no one to whom these accumulations could be properly paid,
you desire to be informed whether the Board of Trustees has the au-
thority to make use of these accumulations for the general improve-
ment of the institution and the maintenance of its inmates,

This question is not free from difficulty. So far as I have been able
to make investigation, the courts have not yet been called upon to
decide the exact question herein involved, and until it is settled by
the courts it may be said that it is not finally determined. The courtls
have said, however, that a board of trustees, with powers similar to
your own, has the right to adopt all reasonable rules and regulations



No. 23. REPORT OF THE ATTORNEY GENERAL. 13

necessary for the management, maintenance, discipline and control
of inmates of such an institution. I am of opinion, therefore, that, if
your Board should adopt a resolution authorizing the setting apart
of all or so much of the fund in question as may be deemed expedient,
for the purpose of enlarging and improving the Home, so that the
general welfare of the inmates and best interest of the institution will
be conserved thereby, it would be a reasonable exercise of the au-
thority conferred upon it within the meaning of the act of Assembly
and the decisions of the courts.

In this connection it may be proper for me to state that the fund in
question in no proper sense belongs to the general revenues of the
State. Tt could not be paid into the State Treasury without legisla-
tive authority, and if the authority to pay it in were conferred by act
of Assembly, it could not be held there for any specific purpose. An
appropriation would have to be made in the general form for such pur-
poses as tle institutior might require. The fund was accumulated
under the management of your Board of Trustees and was intended to
benefit the institution into whose treasury it was paid. It seems
clear, therefore, that it should be made use of for that purpose, and
the Board of Trustees is the best judges of the uses to which it can
be applied with the greatest benefit to the institution and the inmates
thereof.

All of which is respectfully submitted.

JNO. P. ELKIN,
Attorney General.

LICENSES—Act of May 4, 1899.

Under the provisions of the act of May 4, 1899, relating to the manufacture and
sale of oleomargarine and butterine, a license must be taken out for each place of
business by one who owes and operates several stores.

OFFICE OF THE ATTORNEY (ENERAL,
HarrisBURG, PA., June 6, 1899.

‘Masor Levi WeLLs, Dairy and Food Commissioner:

Sir: In answer to your communication of recent date, asking
whether, under the provisions of the act of Assembly of May 4, A. D.
1899, relating to the manufacture and sale of oleomargarine and but:
terine, a license must be taken out for each place of business, in case
one person owns and operates several stores, or whether one license
will cover all the stores owned by one person, I have the honor to
submit the following opinion:
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It is a well settled rule that acts of Assembly shall be so construed
as best to carry into effect the intention of the Legislature, and this is
especially true in cases like the one under consideration. I have ex-
amined this matter carefully and from the language of the act, es-
pecially that used in the third section, it is clear that it was the inten-
tion of the Legislature to compel every person who engages in the
actual sale of oleomargarine or butterine, either for himself or as
agent for another, to take out the license required, and as it is im-
possible for one man 1o cornduct several places of business at one and
the same time, except through the medium of agents, I am of the
opinion that a separate license must be taken out for each and every
place wherein oleomargarine or butterine is sold. Any other con-
structicn would open the door wide to fraud and afford an opportunity
for a general evasion of the provisions of this act.

Respectfully yours,
FREDERIC W. FLEITZ,
Deputy Attorney General.

INSURANCE—Act of May 8, 1899.

Business transacted by insurance companies not incorporated under the laws
of this State must be done by a person who is an actual legal resident of the
Commonwealth.

Licenses to do insurance business in this State are issued to individuals with-
out rzgard to any business connections they may have with other parties resid-
ing within or without the State.

OFFICE OF THE ATTORNEY (GENERAL,
HarrisBura, Pa., June 6, 1899.

IsraEL W. DurHANM, Insurance Commaissioner:

Sir: Your communication of recent date, asking several questions
relative to the first section of the act ot Assembly of May 8, 1899, en-
titled “An act in relation to re-insurance and the transaction of busi-
ness by fire or marine insurance companies or associations, otherwise
than through resident agents, and the transaction of such business by
or with unauthorized companies,” has been duly considered.

The first section of 1he act is as follows:

“Thai no fire insurance company or association not incorporated
under the laws of this State, authorized to transact business herein,
shall make, write, place, o cause to be made, written or placed, any
policy, duplicate policy, or contract of insurance of any kind or char-
acter, or any general or floating policy upon property situated or
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located in this State, except after the said risk has been approved in
writing by an agent who is a resident of this State, regularly com-
missioned and licensed to transact insurance business herein, who
shall countersign all policies so issued, and receive the commission
thereon when the preminm is paid, to the end that the State may
receive the taxes required by law to be paid on the premiums collected
for insurance on all property located in this State; and that no per-
son shall pay or forward any premiums, application for insurance, or
in any manner secure, help or aid in the placing of any fire insurance,
or effect any contract of insurance upon real or personal property
within this Commonwealtlh, directly or indirectly, with any insurance
company or asgociation not of this State, or which has not been au-
thorized to do business in this State, unless such person or persons
shall first secure a license from the Insurance Commissioner of this
State, as now provided by law. Nothing in this act shall be con-
strued o prevent any such insurance company or association, au-
thorized to transact business in this State, from issuing policies at its
principal or department offices covering property in this State: Pro-
vided, That such policies are issued upon applications procured and
submitted to such company by agents who are residents of this State,
and licensed to transact the business of insurance herein, and who
shall countersign aM policies so issued and receive the commission
there on when paid: Provided, That no part of this section is in-
tended to or shall apply to direct insurance covering the rolling stock
of railroad corporations, or property in transit while in the posses-
sion and custody of railroad corporations or other common carriers,
or to the property of such common carriers, used or employed by them
in their business as common carriers of freight, merchandise or
passengers.”

In answer to your first question, asking who is a resident of this
State within the meaning and intent of the act, and whether a firm,
the members of which live in another State, but who have offices
established and who have been transacting business in Pennsylvania
for many years, could be construed as resident agents, I beg leave to
gay that it is clear that it was the intention of the Legislature to com-
pel all insurance business, transacted by companies or associations
not incorporated under our laws, to be done by a person who is an
actual legal resident of this Commonwealth, and it follows that per-
sous living outside of the State can, under no circumstances, transact
such business of countersigning policies, etc., without the provisions
of this act.

Your second question, asking whether all the members of a firm or
copartnership, ¢oing a general insurance business in this State, must
be actual residents, or whether one of the members of such firm, be-
ing a regident and having general charge of the offices and business in
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this State, may issue and countersign all policies, keep all books and
records showing the exact amount of business done, and in so doing
may use the firm name in transacting such business and in counter-
signing policies, seems to be to me largely one for your Department
to determine. I understand that it has been the practice and policy
of your office not to recognize firms or copartnérships in any way,
but to issue licenses to individuals and to recognize such individuals
ag the agents, without regard to any business connections which they
niay have each with the other; and in view of this policy it seems to
ume clear that, if the business is actually done by a legally authorized
agent having and maintaining an actual residence and office within
the State, it is a full compliance with the act, and that any business
arrangenient he may make with other parties residing either within
or without the State is not properly a matter for your Department to
consider. The evident intent of the Legislefture in passing this act
was to cause all insnrance risks made by a foreign company to be
written by one of the citizens of this State, and to have the books
and records of the office within this State so as to be subject to ex-
amination by your Depariment, and if this is done it is clear that the
law is complied with.
Very respectfully,
FREDERIC W. FLEITZ,
Deputy Attorney General.

FOREIGN INSURANCE COMPANIES—RESIDENT AGENT—Act of May
8, 1899,

Under the act of May 8, 1899, a resident is one actually living or dwelling within
the State. )

Under the laws regulating insurance, a resident agent is a person résiding
within the State, duly licensed by the insurance department.

Persons living outside the State can under no circumstances transact insur-
ance business in the State, without violating the act of May 8, 1899.

A duly authorized resident agent may legally form a business arrangement or
partnership with parties, resident either within or without the State, and may
use the firm name for business and advertising purposes and in countersigning

policies, so long as he also countersigns them with his own name as required by
law,

OFFICE OF THE ATTORNEY (GENERAL,
Harzissure, Pa., June 15, 1899.
IsraEL W. DurHAM, Insurance Commissioner:

Sir: This Department is in receipt of your communication of recent
date, requesting answers to the following questions relative to the
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construction of he act of Assembly of May 8, 1899, entitled “An act
in relation to re-insurance and the transaction of business by fire or
marine insurance companies or associations, otherwise than through
resident agents, and the transaction of such business by or with un-
authorized companies.”

1. Who is a resident agent of this State within the meaning and
intent of the act?

2. Can a person whose domicile is in another State, or a firm the
members of which live in another State, but who have been transact-
ing business in Pennsylvania for many years and have offices estab-
lished 1n this State, be consirued as a resident agent or agents within
the meaning of the act?

3. Must this law be construed as compelling all the members of a
firin or partnership fo be actual residents of the State, or can a part-
nership, one member of which is an actual resident living within the
State and having an office herein, the other members of the firm
living outside of the State, issue and countersign policies through
this resident member under the firm name, per the resident member,
as the agent contemplated by this act?

By the first section of the act: “No fire insurance company or as-
sociation not incorporated under the laws of this State, authorized to
transact business herein, shall make, write, place. or cause to be
made, written or placed, any policy, duplicate policy, or contract of
insurance of any kind or character, or any general or floating policy
upon property situated or located in this State, except after the said
risk has been approved in writing by an agent who is a resident of
this State, regularly commissioned and licensed to transact insurance
business herein, who shall countersign all policies so issued, and re-
ceive the commission thereon when the premium is paid, to the end
that State may receive the taxes required by law to be paid on the
premiums collected for insurance on all property located in this
State.”

It is also provided by the same section that:

“No person shall pay or forward any premiums, application for
insurance, or in any manner secure, help or aid in the placing of any
fire insurance, or effect any contract of insurance upon real or per-
sonal property within this Commonwealth, directly or indirectly, with
any insurance company or association not of this State, or which has
not been authorized to do business in this State, unless such person or
persons shall first secure a license from the Insurance Commissioner
of thiy State, as now provided by law.”

It is further provided that foreign insurance companies or asso-
ciations authorized to transact business in this State may issue poli-
cies at its principal or department offices covering property in this

2--23--1900
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State only when such policies are issued upon applications procured,
approved and submitted to such companies by agents who are resi-
dents of this State and licensed to transact the business of insurance
lierein, and who shall countersign all policies so issued and receive
the commission thereon when paid.

It is apparent from the language of the act that it was the inten-
tion of the Legislature to compel all applications for insurance by
companies or associations not incorporated under the laws of this
State, but authorized to do business herein, to be secured and ap-
proved by an agent who is a resident of this State, duly commissioned
and licensed to transact an insurance business, and that all policies
of insurance issued by such companies shall be countersigned by such
actual resident agent who shall keep a record of all applications and
policies, together with the amount of money paid as premiums to such
companies for policies so issued, in order that the books or records
may be examined by your Department if deemed necessary to verify
the reports which, under the law, must be made to your Department
by all foreign insurance companies doing business as aforesaid. The
purpose is to protect the people against deception by foreign com-
panies and to effectuate the collection of the taxes required by law
to be paid on the premiums for insurance on all property located
within our borders. It is {he duty of your Department to so ad-
minister the law as will best carry into effect the intention of the
Legislature. Its provisions are plain and mandatory, and must be
strictly complied with.

Having thus briefly considered the act generally, I have the honor
to submit the following more specific answers to your queries:

1. A resident is one actually living or dwelling within the State,
and, under the laws of this Commonwealth, a resident agent is a
person residing within the State, duly licensed by your Department
to transact business herein.

2. As stated in the general discussion, it is clear that persons liv-
ing outside of the State can, under no circumstances, transact in-
surance business in this State without violating the f)rovisions of
this act.

3. I am informed that the precedents of your Department, in con-
struing the laws relating to the licensing of insurance agents, are
not to recognize firms or copartuerships in any way, but to issue li-
censes to agents individually, and that such licensed persons are re-
quired to countersign all policies in their individual names. This
practice meets with my approval and is undoubtedly correct. It is,
therefore, my opinion that a duly authorized resident agent of this
State may legally form a business arrangement or partnership with
parties resident either within or without the Commonwealth, and may
use the firm name for advertising or business purposes and may use
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the firm name in countersigning policies so long as he also counter-
signs them with his own name as required by law.
I berewith return all letters and papers submitted.
Very respectfully,
’ . FREDERIC W. FLEITZ,
Deputy Attorney General.

STATE INSTITUTION FOR FEEBLE-MINDED OF WESTERN PENN-
SYLVANIA, POLK, PA.

Sections 9, 11, 12 and 16 of act of June 3, 1893 (P. L. 289), give general powers to
the trusteas of State Institutions for Feeble-Minded of Western Pennsylvania
sufficient to give them the right to adopt such rules, prepare blanks and require
persons desiring admission to make such reasonable contributions as may be
agreed upon. A rule requiring the payment of twenty-five dollars annually
to the superintendent for clothing seems reasonable,

OFFICE OF THE ATTORNEY (GENERAL,
Harriseurg, Pa., June 16, 1899.

Dr. J. MooruEAD MuURDOCH, Superintendent State Institution for
Foeble- Minded, Polk, Pa. :

Dear Sir: This Department is in receipt of your communication of
recent date, asking whether or not Form No. 3, which has been pre-
pared under the direction of the Board of (Trustees of) your institu-
tion and approved by the State Board of Charities, in reference to the
admission of feeble-minded persons into your institution, is in con-
formity with the provisions of law.

I observe that one of the requirements of this blank form is that
a sum not exceeding twenty-five dollars annually shall be paid to
the superintendent to defray the expenses of providing clothing for
the inmates. As I understand your inquiry, some question has been
raised as to the right of your trustees to impose this payment upon
the overseers of the poor who make application for the admission
of indigent persons under their care. It is true that the act of June
3, 7A. D. 1893 (P. L. 289), which controls the admission of feeble-
minded persons into your institution, has no specific provision in ref-
erence to this matter, but sections 9, 11, 12 and 16 of said act give
very general powers to the trustees in the matter of making such rules
and regulations as may be found expedient in the administration of
the affairs of the institution. It is provided that all inmates shall be
subject to the rules and regulations adopted by the Board of Trus-
tees. It is also provided that the form of application for admission
into the institution shall be such as the trustees, with the approval
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of the State Board of Charities, may prescribe. It was clearly the
intention of the Legislature to authorize the Board of Trustees to
make all reasonable rules and regulations about the admission of in-
mates to this institotion. It is a benevolent and charitable institu-
tion. It was established for the purpose of providing better care
for the unfortunate persons intended to be admitted. Thbe whole
work is a gratuity on the part of the State, and it can impose any
conditions or burdens it chooses not contrary to law.

For these and other reasons it is clear to my mind that the Board
of Truslees has a right to adopt such rules, prepare blanks and re-
quire persons desiring admission to make such reasonable contribu-
tions as may be agreed upon. The rule in reference to the payment
of a certain amount for clothing seems to be reasonable, and 1 cannot
see why it should be questioned by any person or official board de-
siring the benefits of the institution.

Very respectfully yours,
JNO. P. ELKIN,
Attorney General.

BUILDING AND LOAN ASSOCIATIONS—REGULATION AND CONTROL
OF—POWER OF COMMISSIONER OF BANKING OVER—Act of February 11, 1895.

The practice of setting aside a certain portion of the dues paid on installment
stock in huilding and loan associations, for the purpose of defraying the ex-
penses of the association, known as 'the “Expense Fund Method” is objectionable
from many standpoints and should not be permitted if it can be prevented under
existing laws.

In the ahsence of express legislative restrictions, this evil may be controlled or

corrected, under the general powers conferred on the Commissioner of Banking,
by act of February 11, 1895, P. L. 4.

. OFFICE OF THE ATTORNEY GENERAL,
o HarrisBurG, Pa., July 19, 1899.

To Tae Hon. Taomas J. Powers, Commissioner of Banking:

Dear Sir: I am in receipt of your communication of recent date,
asking for an opinion upon the question of the right of building and
loan associations to adopt by-laws allowing deductions to be made
from the amounts paid in periodically by members, on account of in-
stallment stock dues, for the purpose of defraying the current and
other expenses of the association; in other words, you desire to be
advised as to the duty of the Commissioner of Banking in approv-

»
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ing or disapproving what is known as the “Expense Fund Method”
adopted by some building and loan associations.

Under this method it is customary to require a certain sum to be
paid periodically on each share of stock and a portion of the sum so
paid is set apart in a fund for the purpose of defraying the expenses
of the association. As, for instance, if the amount required to be
paid each month on account of one share of stock is thirty cents, there
should be set apart, for use of the expense fund, four cents, in other
words, only twenty-six cents should be applied to the purpose for
which the shareholder intended it to be used, the remaining four
cents being used by the officers and managers to pay their own as well
as other expenses of the association.

It seep1s to me that this method is objectionable from many stand-
points and ought not to be encouraged. I doubt very much whether
conservative and well-managed associations look with favor upon
this method of conducting building and loan associations. Share-
holders have a right to expect and demand that every penny paid
into the association on account of installment stock dues shall be
applied in such manner as to mature that stock at the earliest pos-
sible date. It requires no argument to show that a share of stock
will mature in a shorter term of years if the amount required to be
paid in periodically is all applied to that pnrpose than if a certain
portion of it is set apart for the purpose of paying the expenses of the
association. While the argnment may be and is frequently made
that every member is presumed to know the provision of the by-laws
in reference to the expense fund, and is therefore bound by it and
cannot be heard to complain, it is a well known fact that very few of
the whole number of members understand the exact application of
the funds so collected or how it affects the maturing of their stock.
In the illustration aboye stated, on an investment of thirty cents
four cents is set apart to pay the expenses of the persons or associa-
tion making such investment; in other words, thirteen and one-half
per cent. of the entire sum to be invested is deducted for the purpose
of paying the expenses of the officers of the association. It is very
doubtfnl whether members of an association would consent to the
setting apart of such an unreasonable sum if they fully understood
their rights in the premises and how it affected their stock.

-Again, I am strongly impressed with the idea that no well-con-
ducted corporate or other business enterprise would impair its capital
stock in order to pay the running expenses of its business. In build-
ing‘and loan associations the dues paid on account of the installment
stock should be treated as the capital of the association and it should

_be used iz such a way as to'mature the stock at the earliest date pos-
sible, increase the reserve fund or provide other contingent funds
for the benefit of the entire membership. The experience of busi-
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ness nien clearly teaches that the running expenses of every asso-
ciation or business enterprise should be paid out of the earnings of
the busivess and not deducted from its working capital. No busi-
ness enterprise, in my judgment, can be said to be conducted on a
sound and substantial basis that does not pay current expemnses out
of the income or profits of the business. If the expenses of these
associations are required to be paid out of their income, greater care
will be exercised in the management of the business and in the
amount of expenses incurred froni time to time. The setting apart
of a fixed amount of dues for the purpose of creating an expense fund
is generally abused by the officers for whose benefit the fund is
created. This method encourages extravagance, results in high sala-
ries and promotes unjustifiable outlay. Enough las been said to
show that the deduction of the expense fund from the periodical
payments made on account of installment stock should not be per-
mitted, if it can be prevented under the provisions of our laws.

The acts of Assemnbly in this State are silent on the exact ques-
tion involved in the consideration of this subject. Some States have
undertaken to remedy this acknowledged evil by legislation which
prohibits the use of an expense fund method in the management of
building and loan associations. In the absence of express legislative
restrictions in our own State, I am of opinion that this evil may be
controlled or entirely corrected under the general powers conferred
upon the Commissioner of Banking by the act of Assembly of Feb-
ruary 11, A. D. 1895 (P. L. 4).

Section 9 of said act provides, among other things, as follows:

“If from any examination of the papers, books and affairs of any
corporation, with or without capital, the Commissioner of Banking
shall have reason at any time to conclude that such corporation is in
an unsound and unsafe condition to do business, or that its business
¢r manner of conducting the same is injurious to and contrary to the
interest of the public, the Commissioner of Banking shall forthwith
comuinicate the facts to the Attorney General who shall forthwith
make application to the court of common pleas of the county of
Dauphin, or to a law judge thereof, for the appointment of a receiver
to take charge of such corporation’s property and wind up its busi-
ness.”

In several sections of said act the Commissioner of Banking is au-
thorized to exercise supervision over building and loan associations,
as well as other banking institutions, and to require them to con-
duct their bnsiness upon a sound and substantial basis so that the
best interests of shareholders. depositors and the public generally may
be conserved thereby. Under these provisions of the law it would
be your duty, if any institution is transacting its business in an un-
safe, unsound, objectionable or illegal manner, to require such in-



No. 23. REPORT OF THE ATTORNEY GENERAL. 23

stitution to correct the objectionable method of transacting its busi-
ness, and if it should fail to do so, you can then institute proceedings
to have its charter annulled and its business wound up. The same
rule applies to building and loan associations. If they adopt un-
reasonakle by-laws, or are transacting their business in a manner
which offends sound business principles s0 as to be prejudicial to the
best interests of the shareholders and the public generally, it is
not only your right but your duty as well to have the evil corrected.
In conclusion permit me to say that since many associations of
this character have heretofore adopted and used the expense fund
method, you should exercise discretion about enforcing any new rule
in reference to the same. Ample tinie should be given to the asso-
ciations to make all necessary changes in their method of doing
business so that no hardship will fall upon any of them, all the while
keeping in view the ultimate end of doing away with the system.
Very respectfully,
JNO. P. ELKIN,
Attorney General.

August 1, 1899.

IN RIZ APPLICATION OF GEORGE BURNHAM, JR., TO THE ATTORNEY
GENERAL, ASKING THAT A SUGGESTION BE FILED IN THE COURT OF
COMMON PLEAS OF DAUPHIN COUNTY FOR A WRIT OF MANDAMUS
AGAINST THE SECRETARY OF THE COMMONWEALTH TO COMPEL THE
PUBLICATION OF CERTAIN PROPOSED AMENDMENTS TO THE CON-
STITUTION PASSED AT THE RECENT SESSION OF THE LEGISLATURE
BUT VETOED BY THE GOVERNOR.

‘A petition has been presented to the Attorney General on behalf
of a citizen of Philadelphia asking that a proceeding in the nature
of a suggestion for A writ of mandamus to be instituted against the
Secretary of the Commonwealth, to compel the publication of cer-
tain proposed amendments to the Constitution, passed at the recent
session of the Legislature, but which failed to receive Executive ap-
proval. One of the proposed amendments was intended to change
that provision of section 7, article 8, of the Constitution, which re-
quires that registration of electors shall be uniform throughout the
State. The other amendment provides for a modification of section
4 article 8, which now requires that all elections by citizens shall be
"by ballot, so that voting macliines can be introduced into our election
system. The proposed amendments were introduced separately into
the l.egislature in the nature of a joint resolution. Each resolution
was referred to a committee, reported affirmatively, read at length on
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three separate days, considered and agreed to by both branches of
the Legislature. After having passed that body, the proper official
thercof, when they had been signed by the presiding officer of each
house, certified them to the governor for his approval or disapproval.
The Governor, not being satisfied, that there was any public necessity
or demand for the changes proposed to be made by the amendments,
and being informed that the costs and expenses to the people for pub-
lication, printing and holding elections for this purpose would amount
to upwards of two hundred thousand dollars, concludéd to exercise
what he believed to be his proper prerogative under the precedents
established by his predecessors, and a fair construction of the con-
stitutional provisions, by interposing the veto power.

Counsel for petitioner, together with counsel representing the com-
pany interested in the voting machine amendment, contend that the
disapproval of the Governor is inoperative and should be disregarded
by the Secretary cf the Commonwealth. This officer, however, as
certainly was his duty in the absence of any judicial determination
of the yuestion involved, accepted the action of the Chief Executive
as binding upon him and refused to make publication of the proposed
amendments when requested so to do. Not being satisfied with this
terniinaticn of the controversy, the petitioner has appealed to the
Attorney General, asking that a mandamus proceeding be instituted.

The Governor iakes his right to disapprove the proposed amend-
ments upon the twenty-sixth section of article 3 of the Constitution,
which provides that every order, resolution and vote to which the
concurrence of both houses is necessary, except on the question of
adjournment, shall be presented to the Governor, and before it shall
take effect, be approved by him, or being disapproved, shall be re-
passed by two-thirds of both houses.

Counsel for respondent contends that inasmuch as the article which
provides the method of proposing amendments is silent on the sub-
ject of executive approval, it is to be read in connection with other sec-
tions, so that all of the constitutional provisions may be harmonized
and stand together. On the other hand, it is argued that section 26,
article 3, applies only 1o ordinary legislation and that an amendment
to the Constitution is not such ordinary legislation as to come within
its meaning.

The guestion of submitting Constitutional amendments to the
Governor for his approval and proper practice in reference thereto
has not heen passed npon by the courts of our State. In the absence
of such judicial interpretation it is customary to look to the pre-
cedents and decisions of the Executive and Legislative Departments
for the best rule of construction in both cases. Courts will be in-
fluenced, although not necessarily controlled, by the contemporaneous
construction of co-ordinate departments of government on questions
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peculiarly relating to official and parliamentary duty under the Con-
stitution and statutes.

Counsel for respondent has called to our attentlon a number of
precedents, covering a period of more than sixty years, in which leg-
islation providing for amendments to the Constitution and resolutions
containing special amendments,have been submitted to the Governor.
Governor Ritner approved legislation of this character in 1833 and
again in 1837; Governor Bigler in 1854; Governor Geary in 1871, also
in 1872 approved a joint resolution containing a special amendment
under the same circumstances as the ones passed at the recent session
of the lLegislature were submitted; Governor Hartranft approved
legislation to appoint a commission to amend the Constitution in 1874;
Governor Pattison recognized the right of interposing the veto power
to such amendments in 1885, when he returned to the Secretary of the
Commonwealth a proposed amendment with the following direction,
to wit:

“Not having been filed in the Office of the Secretary of the Common-
wealth, with my objections thereto, within thirty days after adjourn-
ment of the Legislature * * * ¥ you are, therefore, hereby di-
rected to cause it to be enrolled and published.” '

Governor Beaver approved the amendment {o prohibit the manu-
facture and sale of intoxicating liquors in 1887 and 1889; in 1891 Gov-
ernor Paitison approved the legislation providing for the calling of a
convention for the purpose of amending the Constitution. On the
other band, the learned counsel for petitioner cites the amendments
of 1857 and 1863, also the poll tax amendment of 1887 and 1889, which
were not submitted for and did not receive Execntive approval.

From the precedents above enumerated it is apparent that there
has been a difference of opinion on the question involved for many
years, but in a large majority of the cases the doubt has been resolved
in favor of the right of the Governor to pass upon such legislation or
amendments.

While precedents in our State largely preponderate in favor of the
contention of the respondent, counsel for petitioner has cited several
decisions of the courts of other states in order to show that the weight
of legal authority in other jurisdictions sustains the position taken by
him. The question was raised before the courts in the States of
Lonisiana, Nebraska and Colorado, where it was decided that a resolu-
tion proposing an amendment to the Constitution did not require the
approval of the Governor. In other jurisdictions the opposite view
has been held by the courts. In his treatise on constitutional con-
ventions, Jameson sums up the authorities, in section 561, in the fol-
lowing language:

“In New York tlie propositions of amendments are sometimes in-
corporated in a bill, providing conditionally in one or more classes
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for submission to the people, and in those cases the bill is submitted
to the Governor for his approval. The existing constitutions of Michi-
gan and Minnesota provide that amendments may be proposed by a.
prescribed majority of the Legislature, after which they are required
to be submitted by that body to the people. In the former state,
the practice has been to effect this by a joint resolution, and in the
latter by a bill; in both cases, however, combining the propositions
and the clauses submiiting them to the people in a single act. In
both cases, this act is presented to the Governor for his sanction. In
the constitutions of (Georgia and Rhode Island, amendments are per-
mitted to be made by the action of two successive Legislatures, with-
out submission to the people; and in neither case are the resolutions
proposing the amendments presented to the Governor. In the con-
stitution of Missouri, authorizing amiendments to be made in the same
manner, the resolutions of the first Legislature are presented to the
Governor, and those of the second not. In the constitution of Maine,
finally, amendments may be proposed by the Legislature, which are
then to be submitted to the people, the constitution itself containing
particular direction as to the time and mode of holding the election,
and no action on the part of the Legislature being requisite, except
by resolution to notify the towns to vote on the proposed amendments
as prescribed in the constitution. It is the practice to present the
resolutions embodying the amendments to the Governor.”

In a very well-considered case under the constitution of Nebraska,
it was held that the propused amendment should not be submitted
for Executive approval, but, in delivering the opinion of the court,
Mr. Justice Maxwell says:

“It will thus be secn that there is no uniforin practice in the sev-
eral states in regard to the matter of submitting propositions to
amend a Constitution; * * * the cases where the propositions
have been submitted to the Governor being nearly as numerous as
those where they were not submitted to him for his approval.” (See
25, Nebraska, page 876.)

Black, in a receut edition of his work on American constitutional
law, in speaking about the question of submitting propositions to
amend the Constitution to the Governor, among other things, says:

“The proposition or resolution of the Legislature to refer the
amendments to the popular vote may take such shape as to fall within
the designation of the ordinary legislation and so require the assent
of the Governor. The practice in different states in this particular is
not uniform.”

In legislative practice joint resolutions providing amendments have
always been treated as ordinary legislation in our State. Such reso-
lutions are infroduced, referred to committecs, read at length on
separate days, signed by presiding officers, and certified to the Goy-
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ernor like ordinary legislation. If article 18 of the Constitution,
which provides for its future amendment, stands independent of all
.other sections, it must necessarily follow that the legislative practice
in connection with resolutions proposing amendment is without au-
thority.

From all the precedents and authorities hereinbefore referred to,
it clearly appears that there is a diversity of opinion and practice
on this question. This being the case, it is only proper that it should
be finally determined in the courts and for this purpose the Attorney
General is entirely willing that a proper proceeding shall be insti-
tuted.

The petitioner, however, insists that a mandamus be issued, compell-
ing the Secretary of the Commonwealth to make arrangements for
‘the publication of theproposed amendments,although disapproved by
the Governor. Inorder that the publication be effective it must first.
appear on the 7th day of August next, but, as it seems to me, this is an
impossibility. Even if the court below should decide the case prior to
that date, it would be necessary for one side or the other to take an
appeal, so that the controversy could be finally settled by a decision
from the highest court. The final decision would come too late to
cover the pending cases. Then, again, if the alternative mandamus
should issue, and under it the Secretary of the Commonwealth take
chances of making the publication, and it were afterwards decided by
the courts that he acted without authority, a large amount of expenses
would be incurred, for which nobody is responsible unless the Sec-
retary himself.

Again, the respondent, in answer to the prayer of the petitioner,
states that, entirely independent of the veto power of the Governor
in such cases, it is impossible for him to malke necessary arrange-
mentis and contracts for the publication of the proposed amendments
for the reason that it will cost upwards of fifty thousand dollars,
and that no appropriation, general or special, has been made for this
purpose. There is no fund provided by law from which these ex-
penses can be paid and he is therefore left without the necessary
means to set the machinery in motion, even if he desired so to do. In
this connection is cited the constitutional requirement that:

“No money shall be paid out of the Treasury except upon appro-
priations made by law and on warrant drawn by the proper officer.”

In this mnstance there is no appropriation made by law and no officer
anthorized to draw a warrant for the expenses incurred. It will not
be seriously contended that the Legislature can impose a duty upon a
public official, the performance of which involves the expenditure of-
money, and then compel the performance of the alleged duty, without
first having made an appropriation to defray the necessary expenses.
As for instance, suppose the Tegislature should pass an act requiring

6
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the Board of Public Grounds and Buildings to complete the new
Capitol at a cost of not less than three million dollars, and fail to
make an appropriation of a sufficient amount to pay for the improve-
ments authorized to be made, no one will contend that the board
could be compelled by mandamus to complete the work. It is my
opinion that every joint resolution proposing an amendment to the
Constitution should be accompanied with a clause making an appro-
priation to pay the expenses of publication, or,in the absence of such
provision in the joint resolution itself, then an appropriation by
separate bill, or in the general appropriation bill, should be made at
the sume time, so that public officers shall be provided with the neces-
sary funds to pay expenses incurred in making contracts in com-
pliance with their duties.

While to my mind this position is sound and a good defense to the
proposed proceeding, this and other important questions raised by
the controversy are of such a character, there being a diversity of
opinion in reference to many of them, that it is proper for the courts
to finally determine the issue.

Therefore, a suggestion for a writ of mandamus in the name of the
Commonwealth is allowed.

JOHN P. ELKIN,
Attorney General.

BUILDING AND LOAN ASSOCIATIONS—FULL PAID AND PREPAID
STOCK—Act of June 29, 1874.

The primary and principal business of, building and loan associations, incor-
pcrated under the act of 1874, must be the issuing of installment stock.

Full paid and prepaid stock may be issued to a limited extent as incidental
to the principal business of the association issuing the same; that is to say,
where the best interests of those holding installment stock will be served by
issuing a sufficient amount of full paid or prepaid stock to enable the associa-
tion to meet the demands of borrowing members, it may be done without vio-
laling any charter right.

The issuance of full paid and prepaid stock should not at any time be per-
mitted to become the principal business of the association, and at no time
should there be more prepaid and full paid stock issued than there is installment
stock outstanding.

OFFICE OF THE ATTORNEY GENERAL,
HARRISBURG, PA., September 21, 1899.

Hown. Taovas J. Powers, Commissioner of Banking :

Dear Sir: In answer to yonur recent inquiry, asking to be advised
upon the the question of the right of building and loan associations,
incorporated under and regulated by the laws of our State, to issue
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what is known as full paid and prepaid stock, I have the honor to
submit the {ollowing opinion:

Since the adoption of the new Constitution these associations have
been incorporated under the provisions of the act of April 29, A. D.
1874. Clause 2, section 37, of said act provides, among other things,
as follows:

“The capital stoek may be issued in series, but no such series shall
at any issue exceed in the aggregate five hundred thousand dollars,
the installments on which stock are.to be paid at such time and place
as the by-laws shall appoint; no periodical payment of such install-
ments to be made exceeding two dollars on each share, and said stock
niay be paid off and relired as the by-laws shall direct.”

In other sections of said act mention is made of installments due
on shares of stock and what privileges the associations can asgert in
reference to the same.

From these and other provisions of the act relating to building and
loan associations it clearly appears that their business must consist
primarily in issuing what is known as installment stock. It may,
therefore, be laid down as an unvarying rule that no building and
loan association, incorporated under the act of 1874, has a right to do
business without issuing installment stock. There has been, how-
ever, a growth or development in the kind and character of business
transacted by these associations until it has become their general
policy to issue what is known as full paid and prepaid stock. So far
as I am informed, no association has undertaken to issue full paid
and prepaid stock to the exclusion of installment stock, but a large
number of the strongest associations in the State issue the three dif-
ferent kinds of stock.

It is contended by those who represent building and loan associa-
tions in this controversy that full paid and prepaid stocks are the
natural evolution of the business transacted by them. Under the old
installment stock plan it often happened, when a series matured,
that the shareholders did not desire to withdraw their money and
the association preferred to keep it invested for them. This resulted
in ap arrangement being made between those holding matured stock
and the association, through which it remained in the treasury for
general investment. The holders of certificates of matured stock re-
ceived interest at a rate agreed upon and fixed in the by-laws, and
certain other advantages were also given them. This practice be-
came very general in a large number of these associations, and was
found to be helpful in the transaction of this kind of business, as it
placed money in the treasury which could be loaned at once to bor-
rowing members. It was but another step from this practice to
that ot issuing full paid stock. Instead of waiting until installment
stock matured and then keeping it in the treasury for the purpose of
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loaning to borrowing members, the association said to those members
who were in position to advance their shares in full at the beginning,
“If yoa do so the association will pay you interest at the rate fixed
in the by-laws and coufer certain other privileges therein set out.”
This plan has met with much favor and is in very general use, not
only in our State but in other States. It frequently happened that
members were not in position to advance all of the installments so
as to take full paid stock, bat could make a number of advance pay-
ments. Under this plan the member advanced a certain percent-
age of the face value of his stock—say, fifty—and received a certificate
for the same, which matured earlier than the installment stock proper.

The primary object of building and loan associations being to en-
courage the accumulation of a fund in the treasury by requiring pay-
nments of a certain fixed amount to be made periodically, the question
very naturally arose as to the right to issue any other kind of stock.
The higher courts of our State have not passed on the question, but
it has been judicially determined in a number of States. The Su-
prenie Court of Missouri passed upon this question in the case of
Holenshell v. Savings and Loan Association, 140 Mo., 566, wherein
it was held that:

“A saving fund, loan and building association, organized under
Chapter 42, Article 1X, Revised Statutes, 1889 has the authority to
issue paid up or prepaid stock, even though the charter is silent as
to its authority to do so0.”

The question was raised in the Court of Appeals in the State of New
York 1n the case of People ex rel., FFairchild v. Preston, 140, N. Y.,
554, where, after discussing the whole subject of prepaid and full
paid stock, Justice Earl, who delivered the opinion of the court, said:

“It is impossible for us to perceive how this scheme violates the
law or any public policy. It does not prevent or defeat equality or
mutuality among the members; and if the prepaid stock is to be con-
demmned, then it is not perceived how pre-payment of installments
upon installment stock can be upheld. Money must come into the
treasury of one of these cdrporations from the small monthly dues
very slowly, and members desiring to borrow the money for the pur-
chase or improvemeunt of homes must wait a long time before they
can be accommodated with loans from money thus contributed, but if
pre-payment of dues is permitted the ability of the corporation to aid
its members by loans is greatly facilitated, and the main purpose of
the corporation is thus promoted.”

In his work on building and loan associations, Mr. Endlich, after
discussing the whole subject of full paid and prepaid stock, draws the
following conclusion, in section 464:

“The result of the principles declared and applied in these deci-
sions \\'Quld seem to be, in the absence of any statutory provision ex-
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pressly authorizing or prohibiting it, that building associations may
always permit pre-payments of stock subscriptions to be received,
with or without rebate or interest allowance in consideration of such
pre-payment.”’

Thompson, in a recent edition of his work on building and loan as-
sociations, sums up the result of his investigations in reference to
the right of these associations to issue full paid and prepaid stock
as follows:

“In the absence of legislative prohibition, the association may law-
fully contract with a shareholder to receive payments in advance of
the current dues, and pay a reasonable rate of interest thereon.

“And in the absence of statutory prohibition, the association may
receive payments to the exteut of the full face value of the stock, and
pay reasonable cash dividends thereon out of the earnings of the
association.”

In the case of Heptasoph Building and Loan Association of Pitts-
burg v. Linhart, 4 Disirict Reports, 620, an opinion was handed down
by Mecllvaine, P. J., in which the question of the right of Pennsyl-
vania building and loan associations to issue what is known as full
paid stock was discussed as follows:

“But the fact that the Legislature required all associations to is-
sue installment stock and limited periodical payments to sums not
exceeding $2, does not, in our opinion, carry with it the implication
that the Legislature intended to prohibit the issuance of all other
kinds of stock or to prohibit the association from contracting with
the holders of investment stock for the advance payment of those in-
. stallments, if some of the installment stockholders wished to make
such advance payments and the other installment stockholders were
not prejudiced, but benefited thereby. On the other hand, the fact
that the Legislature left it, by express enactment, to the association
to determine how stock should be paid off and retired, and how it
should be withdrawn, either before or at maturity, implies a power on
the part of the association to contract with its members for such pay-
inents of their dues and such division of the profits as would be equit-
able to the members contracted with and, to the interest of the other
menibers of the association.”

From these various authorities we are of opinion that the follow-
ing principles are fairly well established in so far as the operation of
building and loan associations, under the statutes of our own State,
are concerned:

_1. The primary and principal business of every building and loan
association incorporated under the act of 1874, must be the issuance
of installment stock.

Z. Tull paid and prepaid stock may be issued to a limited extent
and as incidental to the principal business of the association issuing
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the same; that is to say, where the best interest of those holding
installiment stock will be served by issuing a sufficient amount of
full paid or prepaid stock to enable the association to meet the de-
mands of its borrowing members, it may be done without violating
any charter rights.

3. The issuance of full paid and prepaid stock should not at any
finie be permitted to become the principal business of the association
and at no time should there be more prepaid and full paid stock is-
sued than there is installment stock outstanding.

Very respectfully yours,
JNO. P. ELKIN,
Attorney General.

THE ENUMERATION AND ENROLLMENT OF SCHOOL CHILDREN—
WHEN MADE.

The provisions of the act of July 15, 1897 (P. L. 271) are mandatory, and in no
wise conflict with the act of April 20, 1897 (P. L. 28), which has reference to the
triennial assessment of real estate.

OFFICE OF THE ATTORNEY (ENERAL,
HARRISBURG, PaA., October 10, 1899.

How. Jonn Q. Stewarr, Deputy Superintendent of Public Instruc-

ton .

Dear Sir: I am in receipt of your communication of recent date,
asking for an npinion upon the question raised by the commissioners
of Cumberland county in reference to the provisions of the act of
July 15, A. D, 1897 (P. L. 271), which provides for the enumeration
and enrollment of school children between the ages of six and sixteen
years. The communication points out some differences in the provi-
sions of this act and the act of April 20, A. D. 1897 (P. L. 28), which
provides for a uniform date when the commissioners of the several
counties shall issue their precepts to assessors to malke the triennial
assessnient of property.

It is not necessary that the two acts should be read together in
orvder to arrive at the meaning of the provisions of the act first named.
The act inreference to a more just andequitablemethod of distributing
the school appropriation and providing for the enumeration and en-
rollment of school children makes a complete system in itself. The
provisions of the act are mandatory and should be complied with by
the loral authorities. The enumeration and enrollment of the school
children should be made by the assessors at the time they make their
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regular assessments for the purpose of levying county and local taxes.
Regular assessments for the purpose of levying coeunty taxes are
made annually. The triennial assessments have reference only to
the valuation of real estate and do not in any way interfere with the
assessments made each year for county and local purposes. The
enumeration and enrollment, under the provisions of the first named
act, should be made biennially, as therein required.
Very respectfully yours,
JNO. P. ELKIN,
Attorney General.

PENNSYLVANIA REFORM SCHOOL—“EIGHT HOUR LAW”—Act of May
20, 1891, -

The Pennsylvania Reform School at Morganza falls within the provisions of
the act of 1891, known as the “Eight hour law.” Said act is general in its terms
and any exemptions must be strictly construed.

OFFICE OF THE ATTORNEY (YENERAL,
HarrisBura, Pa., October 18, 1899.

Hon. Winriam A. StoNE, Governor .

Sir: Your letter, enclosing an application from certain of the em-
ployes and under officers of the Pennsylvania Reform School at Mor-
ganza fTor the benefit of the act of May 20, 1891 (P. L. 100), entitled
“An act making eight hours as a day’s labor in penal institutions
under control of the State,” and requesting an opinion as to whether
or not that institution properly cones within the provisions of the said
act, has been referred to me,

The first section of the above act provides that ”eight hours of the
twenty-four of each day shall make and constitute a day’s labor in
the penitentiaries and reformatory imstitutions which shall receive
support from appropriations made by the General Assembly of this
Conmmonwealth and by taxes levied and paid by the several counties
thereof, in whole or in part.”” The third section requires the Gov-
ernor of this Commonwealth to see that the act is carried into effect
wherever it is applicable. The proviso to the fourth section reads
as follows: “That this act shall not be construed to have reference to
any institution wherein the employes are resident.”

I have considered this matter carefully and from the petition and
evidence adduced at a hearing given the petitioners by this Depart-
ment, it seems to be seitled that the Pennsylvania Reform School is
a reformatory institution which receives support from appropriations

3--23--1900
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made by the General Assembly of this Commonwealth; and further,
while some of the employes and under officers are resident in the in-
stitution, a large number of them are not. The intent of the Legisla-
ture, in passing this act, was clearly to accede to the increasing de-
mand for a reduction of the hours of labor in a working day—a policy
which is founded upon correct economic principles and in the inter-
est of the laboring classes. For this reason it ought to receive as
favorable a construction as possible and its beneficial provisions ex-
tended to all institutions except those plainly exempted therefrom
by the express terms of the act itself. This is a general act and any
exemptions claimed should be strictly construed. Under this con-
struction the proviso can apply only to the institutions where all the
employes are resident, and, inasmuch as this is not the case in the
Pennsylvania Reform School at Morganza, I am of the opinion, and
s0 advise you, that this institution comes within the general provi-
sions of the act, and its employcs are entitled to its benefits.

In conclusion, permit me to suggest that, as it will undoubtedly cost
more to defray the expenses of this institution, operating under the
provisions of the act of 1891, than under the system now in force, some

rarrangement should be made before the change which will prevent
the efficiency and usefulness of the institution from being impaired,
until the next legislature shall meet and make such additional ap-
propriation as may be found necessary to carry out the provisions
of thisact.

Very respectfully,
FREDERIC W. FLEITZ,
Deputy Attorney General.

MUTUAL LIFE INSURANCE COMPANIES—POWERS OF UNDER ACT OF
JUNE 3, 1887 (P. L. 335)—GUARANTEE FUND—EXPENSES.

A mutual life insurance company organized under the act of June 3, 1887, may
use fifty per cent. of its guarantee fund for the payment of the general expenses
of such company.

The acts of May 1, 1876 (P. L. 53) and said act of 1887, must be construed to-
gether in all of their parts bearing on this question.

OFFICE OF THE ATTORNEY (FENERAL,
Harrissure, Pa., October 18, 1899.

Hon. IsraeL W. DurHaM, Dnsurance Commissioner :

Dear Sir: Iam in receipt of vour communication of recent date, ask-
ing whether a mutual life insurance company, created and doing busi-
ness under the act of 1887, with a guarantee fund, can use that fund
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in the payment and the advancement in payment of the general ex-
penses of the business.

Section 3 of the act of June 3, A. ). 1887 (P. L. 335), permits life
insurance companies, incorporated under the provisions of said act,
on the assessment plau, to have a guarantee fund not exceeding $200,-
000, subject to the provisions,requirements and regulations prescribed
in sections 23 and 24 of the act of May 1, A. D. 1876 (P. L. 53); this
act provides, among other things, how mutual insurance companies,
organized for the purposes therein stated, may have a guarantee fund
paid in and invested, and it is further provided that mutual com-
panies so organized ‘“shall have fifty per centum of the guarantee
capital paid in and invested, less the necessary expenses of organiza-
tion.” Section 23 provides that every subscriber to the guarantee
fund may give his note or obligation to such company “for the unpaid
moiety of the guarantee fund so subscribed, which note or obligation
shall be liable to assessment or assessments from time to time as
may be deemed necessary by the directors of said company for the
successful prosecution of its business; and such assessments may
be made to meet the losses, expenses, insurance reserve, and other ob-
ligations of such company, until the whole amount of such note or
obligation shall be paid.” This “unpaid moiety of the guarantee
fund” must necessarily refer to the fifty per centum not required to
be paid in and invested under the provisions of the preceding section.
It is therefore clear that the Legislature intended to permit the use
of this fifty per centum for the payment of the expenses of the com-
pany if deemed necessary. It is my opinion that the acts of 1876 and
1887 must be construed together in all of their parts having a bearing
upon this question, so that a proper understanding may be had with
reference to the whole guarantee fund therein provided for; and as the
guarantee fund permitted by the act of. 1887 is governed by the pro-
sions of the act of 1876, and subject to the restrictions and regula-
tions ol gaid act, it is clear that a company, organized under the act
of 1887 and having a guarantee fund, may use the fifty per centum
therein provided for the payment of the general expenses of such
company.

Very respectfully yours,
FREDERIC W. FLEITZ,
Deputy Attorney General
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BOARD OF PUBLIC CHARITIES—POWER OF GENERAL AGENT AND
SECRETARY TO APPROVE CERTAIN VOUCHERS IN THE CASE OF THE
READING REAL ESTATE EXCHANGE AGAINST THE COMMONWEALTH,
GROWING OUT OF THE PURCHASE OF A SITE FOR THE ERECTION OF A
STATE ASYLUM FOR THE CHRONIC INSANE AT WERNERSVILLE.

The general agent and secretary of Board of Public Charities is advised to ap-
prove the vouchers in the above case in accordance with the findings of the
arbitrator, Hon. Amos H. Mylin, with the exception of the charge of interest
found to be due the Reading Real Estate Exchange. The practice of the Auditor
General's Office has been to refsue to pay interest, unless expressly authorized
by law,  on claims of this or any other character against the Commonwealth.
In this case there is no express authorization of law to allow interest, and it
would be against good public policy to change the rule.

OFFICE OF THE ATTORNEY GENERAL.
HarrisBureG, Pa., November 25, 1899.

Hon. CapWALADER BIDDLE, Gleneral Agent and Secretary Board
Public Charities :

Dear Sir: In answer to your communication of recent date, request-
ing an opinion upon the question of your right to approve certain
vouchers that have been submitted for your approval in the case of
the Reading Real Estate Exchange against the Commonwealth, grow-
ing out of the purchase of a site for the erection of a State Asylum
for the Chronic Insane at Wernersville, I have the honor to submit
the following:

‘Accompanying your communication is a copy of the report sub-
mitted by the Hon. Amos H. Mylin, who acted as arbitrator between
the contending parties. 'All of the facts are very fully set out in the
finding of the aforesaid arbitrator. It also appears that the represen-
tatives of the Reading Real Estate Exchange and the Commissioners
appointed to select a site for the asylum entered into an agreement
to submit the whole question to the arbitrator whose finding should
be final on both parties. Under the terms of this agreement the con-
troversy, in my judgment, is at an end so far as the Real Estate Ex-
change and the members of the Commission are concerned. All these
parties having agreed that the matter should be submitted to the
arbitrator and that his finding should be final, they must be bound
thereby. While the findings of the arbitrator are binding upon the
parties to the agreement, yet I doubt whether it would be necessarily
binding upon the Commonwealth. However, I am strongly of opin-
ion that the Commonwealth is fairly bqund to respect the findings of
its quasi official officer, and, unless some plain provision of law or uni-
form precedent of the Auditor General’s Department is collided, it
secems to me that the findings of the arbitrator should be followed.

In this connection I notice that the arbitrator has allowed $780.49
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as interest upon the amount found to be due the Reading Real Es-
tate Exchange. The uniform practice in the Auditor General’s Office
has been to refuse to pay interest, unless expressly authorized by
law, on claims of this or any other character against the Common-
wealth. In this case there is no express authorization of law to al-
low interest. I do not think it would be good public policy to change
the rule in this case, and I therefore suggest that you do not approve
the item of interest to which I have referred. This being a claim
that has grown out of the purchase of the site and the erection of a
State Asylum for the Chronic Insane, I think the vouchers should be
passed upon by you, like the vouchers for any other indebtedness in-
curred in connection with the purchase of the site and the building of
that institution.
Very respectfully yours,
JNO. P. ELKIN,
Attorney General.

NATIONAL GUARD—CLAIMS FOR DAMAGES TO PROPERTY IN AND
ABOUT THE CAMP AT MOUNT GRETNA, IN 1898—PAYMENT OF.

The Military Board may exercise a reasonable discretion in passing upon the
question of what is properly included in the expense of the mobilization of the
Natiopal Guard at Mount Gretna, in 1898, for the purpose of furnishing the quota
of volunteers assigned to Pennsylvania under the call of the President, and
may allow claims for damages to property in.and about the camp. Greatest care
must be exercised in passing upon all such claims.

OFFICE OF THE ATTORNEY GENERAL,
HarrisBura, Pa., January 10, 1900.

Hox. THoMas J. STEWART, Adjutant General :

Sir: Your communication of recent date, asking for an opinion
upon the question whether or not claims for expenses incurred in the
mohilization of the National Guard at Mount Gretna, in 1898, for the
purpose of furnishing the quota of volunteers assigned to Pennsyl-
vania under the call of the President, and the incidental damages to
property in and about the camp, may be allowed under the authority
of section 52 of the act of April 13, A. D. 1887, as amended by the act
of May 5, A. D. 1897, has been received.

Your inquiry contains the information that the ordinary expenses
incident to this mobilization were paid by warrants in various sums
drawn in accordance with the provisions of law, and that from the
general appropriation made for that year there remains an unex-
pended balance of $7,729.68. It also appears from the facts stated
that there are certain claims for damages to the property of persons
to the amount of $7,985.07. You desire to know whether these
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claims can be properly paid out of this unexpended balance after the
Military Board has passed upon the merits of the same.

It is my opinion that the Mililary Board may exercise a reasonable
discretion in passing upon the question of what is properly included
in the expense of the mobilization of the National Guard under the
circumstances of the case. It was an emergency. The National
Government was preparing for war and the President issued a call for
troops and made the quota for Pennsylvania 10,800. It was necessary
to have ihe National Guard called together at once, and many ex-
penses were incurred that could not have been anticipated in ordinary
cases. The calling together of so large a number of troops, the
mobilization in a camp within a few days in inclement weather, nec-
essarily resulted in more damage to the camp and the property in and
around the same than would result in the calling together of the Na-
tional Guard in more propitious weather and at the regular encamp-
ments. 1t seems to me that all expenses of an ordinary or extraor-
dinary chavacter should be paid under such circumstances. Of course
the Military Board must exercise the greatest care in passing upon
all such claims, but I am of opinion that it-has the authority to allow
such claims when satisfied that they are meritorious.

Very respectfully yours,
JNO. P. ELKIN,
Attorney General.

FORESTRY COMMISSION—FOREST RESERVATIONS—PURCHASE OF
LANDS BY AGREEMENT—RIGHT OF AUDITOR GENERAL TO DRAW
WARRANT IN PAYMENT THEREOF—Act of May 25, 1897.

The TForestry Commission can purchase forest reservations by agreement, and
the Auditor General is authorized, under ‘the act of May 25, 1897, P. L., 86, to
draw his warrant upon the State Treasurer for the amount of money necessary to
pay for the forest reservations selected.

OFFICE OF THE ATTORNEY (FENERAL,
Harrissure, Pa., January 10, 1900.

Hon. Isaac B. Brown, Secrctary Forestry Commission :

Dear Sir: T am in receipt of your communication of the 5th inst.,
asking for an opinion upon the question of the power of the Forestry
Comumission to purchase forest reservations by agreement, and
whetlher a sufficient appropriation is made by the act of May 25, A. D.
1897 (P. L. 86), to justify the Auditor General in drawing his warraat
for the amount of money necessary to pay for lands so purchased.
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The act in question authorizes the Governor to appoint a Forestry
Commission whose duty it is to locate and report to the Governor, or
Lo the Legislature if it be in session, three forest reservations, one of
not less than forty thousand acres upon waters which drain mainly
into the Delaware river; one of the same number of acres, upon waters
which drain into the Susquehanna river; and and one of the same
nuniber of acres upon waters which drain into the Ohio river. The
act reyuires that the lands so selected shall be of a character suited
to the growth of trees and of an average altitude of not less than
six hundred feet above the level of the sea.

The act further empowers the Commission to take by right of emi-
nent domain and condemn the lands so selected for the purpose herein-
before specified. It is true that the method by which the lands are
to be condemned is not definitely stated, but the general power is
given. This act is silent upon the question of the right to purchase
by agreement, but we must presume that it was the intention of the
‘Legislature, when it conferred the right to condemn by adverse pro-
ceeding, to include the right to purchase by agreement without pro-
ceeding adversely. This would seem to be well understood because
several other acts of Assembly give the right to make purchases by
the Comniissioner of Forestry within certain limitations. It is my
opinion, therefore, that the power to purchase by agreement, as well
as the power to condemn by adverse proceedings, is conferred upon
the Commission and the Commissioner of Forestry by this and other
acts of Assembly.

You also desire to know whether the Auditor General is authorized,
under the provisions of the act above mentiohed, to draw his warrant
upon the State Treasurer for the amount of money necessary to pay
for the forest reservations selected as above stated.

Section 4 of said act, among other things, provides: “And all the
lands acquired by the State for public reservations by the action of
said Commission shall be paid for by the State Treasurer, upon a war-
rant drawn by the Auditor General of the Commonwealth, after ap-
proval by the Governor.” Your inquiry necessarily raises the ques-
tion whether the language just quoted is an appropriation of public
moneys within the meaning of the Constitution.

In this connection it may be stated that three different methods of.
making appropriations have been recognized since the adoption of the
new Constitution. The ordinary expenses of the Executive, Legisla-
tive and Judicial Departulents of the Government are included in the
general appropriation bill. Special appropriations are made in
special bills for specific purposes. Then there are continuing appro-
priations from year to year, where the express language of the act of
Assembly authorizes such a construction. Attorney General Lear,
in 1877, stated the rule in the following language:
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“Then, of course, there will be appropriations for current expenses,
salaries, etc., to continue for two years, and if it can be done for two
it can be done for ten or more years, or it may me perpetual. An ap-
propriation made by law is such a direction to pay money by legisla-
tive authority as will inform the proper ofticer of the amount he shall
pay, or upon what basis he shall ascertain it, with a direction, when
so ascertained to pay it. Tt is a legal direction to take a certain sum,
or a sum legally ascertainable, from the treasury, and it is as much
an appropriation, whether it is directed to be taken but once or
periodically or upon a contingency, which may or may not happen,
or upon the amount being ascertained by an officer designated. The
amount is appropriated when the law directs it to be paid, and the
manner of ascertaining it is complied with, and the constitutional re-
quirement is then fulfilled. The object of the section in the Constitu-
tion is to prohibit the State Treasurer from paying money out of the
Treasury for any sum which has not been designated by legislative en-
actment, or positively ascertained or so fixed by authority of law that
it cannot be exceeded. It is a prohibition against the exercise of the
power of the accounting ofticer of the Commonwealth to ascertain the
amount of and pay a claim made by auyone upon a quantum merutt,
where the 'aw has not previously authorized the services to be rend-
ered or fixed the sum to be paid for them.”

The question, in one form or another, has been passed upon many
times since the construction first placed upon this constitutional pro-
vision by Attorney General Lear, and in every instance his interpreta-
tion of the meaning of the Constitution has been followed. The act
under consideration malkes it mandatory upon the State Treasurer to
pay for the forest reservations selected in the manner prescribed by
law when a warrant has first been drawn by the Auditor General,
after the Governor has approved the amount necessary to make the
purchase. I am of opinion that the appropriation herein made is suffi-
cient to bring it within the rule stated by Attorney General Lear, to
wit: “An appropriation made by law is such a direction to pay money
by legislative authority as will inform the proper officer of the amount
he shall pay, or upon what basis he shall ascertain it, with a direction
wlien so ascertained to pay it.” Such a construction should be
placed upon the act as will make il operative. The Legislature in-
tended to encourage the growth of timber and for this purpose au-
thorized the Foresiry Commission to locate forest reservations. If
these reservations are purchased and properly cared for much good
will result to the State, and I believe that such a construction should
be placed upon the Act of Assembly as will most nearly carry out
the legislative intention.

Very respectfully yours,
JNO. P. ELKIN,
Attorney General.
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BROKERS’' LICENSE—CONSTRUCTION OF ACT OF ASSEMBLY OF MAY
2, 1899.

The act of May 15, 1850 (P. L. 773) with reference to brokers is not repealed or
affected by the act of 1899, except that merchandise brokers or dealers who
transact business solely at any exchange or board of trade, are required to pay
the sum fixed by the act of 1899, for that business and are not subject to the
provisions of the act of 1850.

'The act of 1841 (P. L. 396), has no bearing on and need not be considered in
connection with the act of 1899, and is unchanged.

Hon. Sam Matr. Frivy, Deputy Auditor General :

Sir: Your letter of recent date, in which you submit several ques-
tions that have been raised in your Department relative to the con-
struction of the act of May 2, 1899, received. .

In reply to your inquiry, as to whether or not the last clause of the
first section of the above act, which reads as follows: “Each dealer
in or vender of goods, wares or merchandise, at any exchange or
board of trade, shall pay a mercantile license tax of twenty-five cents
on each one thousand dollars worth, gross, of goods so sold,” affects
or repeals the seventh section of the act of May 15, 1850 (P. L. 773),
which provides that “All stock brokers, bill brokers, exchange
brokers, merchandise brokers and real estate brokers for their re-
spective commissions or licenses granted shall pay three per-cent.
upon their annual receipts upon commissions, discounts, abatements,
allowances or other similar means in the transaction of their busi-
ness.” I desire to say that, afler careful consideration of the langu-
age of both acts, I am clearly of opinion that the act of 1850, with
reference to brokers, is not repealed or affected by the act of 1899, ex-
cept that merchandise brokers, or dealers, who transact business
solely at any exchange or board of trade, are required to pay the sum
fixed by the act of 1899 for that business and are not subject to the
provisions of the act of 1850.

You desire further to be advised whether the act of May 27, 1841
(P. L. 396), which provides that “real estate brokers, merchandise
brokers, stock brokers, bill brokers and exchange brokers shall not
use or occupy at the same time more than one office for the transaction
or exercise of the duties, privileges or occupations of either of the
afloresaid,” affects in any way the above quoted language of the act of
1899, Inasmuch as the purpose of the act of 1841 is simply to limit
the places wherein brokers may carry on their business, it has no bear-
ing on and need not be considered in connection with the act under
decision. It is evident, from the language of the act of 1899, that the
legislative intent was to impose a mercantile license tax upon all per-
sons dealing in or selling goods, wares or merchandise and that the
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clause in nquestion was designed to tax those engaged in a business of
comparatively recent origin, which was not in existence at the time
of the passage of the former acts and, therefore, not provided for

therein.

There is nolhing in the act, except the language above quoted,
which could possibly be censtrued to apply to or in any degree affect
brokers as such, at all. It is therefore plain that the law regulating
them remains unchanged.

I return herewith papers submitted.

FREDERIC W. FLEITZ,
Deputy Attorney General.

NEW MERCANTILE TAX LAW—-—MERCANTILE TAXES—ACT OF MAY 2,
1899—WHO ARE EXEMPT FROM ITS PROVISIONS.
The following persons do not have to pay the mercantile taxes required by the

act of May 2, 1899, P. L. 184:
1. Manufacturers who sell their own products at their factories or send them

to commission merchants to sell.

2. Butchers who buy and kill their own cattle and sell the same in a shop to
their own customers, or from a stall in a public market or from a butcher’s
wagon,

3. Farmers selling their own produce, or occupying a stall or side walk, or part
thereof, or selling in a market produce partly raised by and sold for a neighbor,
or selling their owr hay or other farm products, and buying the same from their

neighbors for the purpose of selling to a dealer or shipper.
4. Farmers selling fertilizers to their neighbors and the fertilizers are delivered

from the cars to the persons who purchase the same.
5. Manufacturers who bestow care, skill or labor upon the articles manu-
factured and sold by them, if the goods are sold at the manufacturing establish-

ment.
6. One who does not have any fixed or permanent place of business, and buys

and sells skins and furs during the winter.

7. Farmers who buy a few barrels of oil for their own use, as well as to supply
any of their neighbors who choose to purchase the same.

The new law contemplates the payment of mercantile taxes by the same class
of dealers vrho were required to pay under the old law, and it is not necessary,
in the publication of the mercantile appraisers’ lists, to designate the amount of
license ‘to be paid by each dealer.

OVFICE OF THE ATTORNEY GGENERAL,
HARRISBURG, PA., February 14, 1900.

Hon. Levi G. McCaULEY, Auditor General ;

Sir: T am in receipt of your communication of recent date, asking
for the opinion of the Attorney General ou several questions con-
nected with the proper construction and enforcement of the new mer-
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cantile tax law. Your inquiry very properly raises the question of
what is included in the terms “vendors of” and “dealers in goods,
wares and merchandise.”

Under the new law each retail vendor of or dealer in goods, wares
and merchandise is required to pay a mercantile license tax of two dol-
lars, and -one mill on the dollar additional on the volume of sales in
the preceding calendar year. Wholesale dealers are required to pay
an annual tax of three dollars, and one-half mill additional on the
volume, gross, of their sales. I learn from your communication
that many questions have been raised about the application of the
new law in difterent parts of the State.

- We can better arrive at a proper interpretation of this act by tak-
ing into consideration the inequalities of the old law and the evils in-
tended to be corrected by the new act. '

Prior to the present year mercantile license taxes were assessed
and collected under lie provisions of the act of May 4,'A. D. 1841 (P.
L. 307). The system of requiring dealers in goods, wares and mer-
chaudise to pay annual license taxes is much older than the act just
mentioned, and dates as far back as 1824. The act of 1841 divided
dealers subject to the payment of this tax into fourteen classes. The
dealer who transacted a business of not less than one thousand dol-
lars nor more than five thousand dollars was in the fourteenth class
and paid seven dollars. Dealers who did a business of between five
thousand and ten thousand dollars were in the thirteenth class and
paid ten dollars annually; and so on up to the first class, in which
dealers who did a business of more than three hundred thousand dol-
lars a year were required to pay two hundred dollars per annum. In
1866 some new classifications were added, and the act of 1841, as
supplemented by the act of 1866, remained unchanged until the new
law was passed. '

The small dealers throughout the State have frequently urged that
the mercantile license taxes paid under the old acts discriminated
against them, and it was for the purpose of correcting what were
thought to be the inequalities of the old law that the new act was
passed. TUnder the old law a dealer who transacted business to the
amount of one thousand dellars a year was required to pay a license
tax of seven dollars, which represented a tax of seven-tenths of one
per cent. on the volume of business transacted, while the large dealer,
who did business to the amount of ten million dollars annually, was
required to pay only one thousand dollars, which represented a tax
of one-hundredth of one per cent. on the volume of business.

It was complained that the inequalities resulting from the opera-
tion of the old law offended against that provision of the Constitution
which requires uniformity of taxation on the same class of subjects.
It will be observed that under the provisions of the new law all dealers
are placed on the same basis. Each one is required to pay one mill on

7
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the dollar of the volume of business transacted by him, in addition
to the two dollars which every dealer is required to pay. Under the
new law the dealer who transacted a business of one thousand dol-
lars pays a mercantile tax of three dollars; two thousand dollars, four
dollars; three thousand dollars, five dollars; four thousand dollars,
six dollars; five thousand dollars, seven dollars; ten thousand dollars,
twelve dollars; twenty thousand dollars, twenty-two dollars; fifty
thousand dollars, fifty-two dollars; one hundred thousand dollars, one
liundred and two dollars; one million dollars, one thousand and two
dollars; ten million dollars, ten thousand and two dollars. In other
words, it was the intention of the Legislature, in the enactment of
the new law, to require all dealers in goods, wares and merchandise
to pay a license tax upon a uniform basis, so that all merchants would
be placed upon an equality in this respect.

You desire to know, however, whether the word “dealer” includes
every person who buys and sells commodities of any description, or
whether it applies only to those persons who have a permanent and
tixed place of business.

Mer. Justice Black, in the case of Commonwealth v. Norris, 27 P. 8,
494, in passing on a question of this character, said: “A dealer, in
the popular, and, therefore, in the statutory sense, is not one who buys
to keep or makes to sell, but one who buys to sell again.” The rule
laid down in that case has been followed ever since it was promul-
gated.

The question has been raised in many forms under the old acts and
nearly all of the former decisions remain in force in the construction
of the new act. Under this line of decisions it has been held that a
person who manufactures and sells his own goods at his manufactur-
ing establishment is not subject to tlie payment of the mercantile li-
cense tax, but where such manufacturer has a store or -warehouse
separate and apart from his factory in which he sells his goods, he is
considered a dealer within the meaning of the act and subject to the
payment of the tax. The courts have frequently held that this tax is
upon the mode of business transacted and not upon the individual.
To be a dealer, therefore, within the meaning of the new as well as
of the old mercantile tax law, there must be a permanent store or
warehouse or place of business in which the sales are made.

Many of the sections of the new act confirm this view of the law.
Section 6 provides that it is the duty of the mercantile appraiser to
personally visit the store or other place of business of dealers. Sec-
tion 8 provides that, if the mercantile appraiser neglects or refuses to
visit the store or other place of business, he shall be subject to a
penalty. Section 11 provides that each dealer shall cause to be placed
permanently at the entrance of his place of business a sign stating the
kind of business in which he is engaged. ‘All the decisions of the
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courts, as well as the provigions of the act in question, clearly indicate
that a dealer, within the meaning of the mercantile tax law, is one
who buys to sell again and who has a fixed and permanent prace of
business.

To answer more specifically the points which your inquiry raises I
have the honor to submit the following:

1. Manufacturers may sell their own products at their factories or
send-them to commission merchants to sell without being liable to
a mercantile license tax. If, however, such manufacturers keep
stores or warehouses separate and apart from their manufacturing
establishments, where goods manufactured by themselves or others
are sold, such dealers, under the decisions of the courts, are subject
to payment of the tax.

2. Butchers who buy and kill their own cattle and sell the same in
a shop to their own customers are held to be manufacturers, and, as
such, exempt from the payment of a mercantile license tax. This has
been held to be true even when the meat is sold from a stall of a pub-
lic market or from the butcher’s wagon. If, however, butchers re-
tail meats not slaughtered by themselves, but bought from others
and sold to their customers, they become dealers and subject to the
payment of the tax.

3. Farmers selling their own produce, or occupying a stall or side-
walk, or part thereof, in any of the markets of a city of the first class,
shall not be subject to the payment of the mercantile tax. This is
provided in the act of April 18, 1878 (P. L. 26), but before and since
the passage of this act it has been held throughout the State that a
farmer selling produce in a market is not subject to the tax even
when such produce is partly raised by and sold for a neighbor. Under
these decisions a farmer ‘who sells his own hay or other farm products
and buys the same from his neighbors for the purpose of selling to a
dealer or shipper is not subject to the payment of the tax. He is not
a dealer within the meaning of the act and has no fixed and per-
manent place of business where he buys and sells his goods.

4. You also desire to know whether the act applies in the case
where a farmer sells fertilizers to his neighbors and the fertilizers are
delivered from the cars to the persons who purchase the same.

As I understand the question, it is this: A farmer does not have
any fixed and permanent place of transacting business, but orders a
car or several cars of fertilizer and makes an arrangement with his
neighbors for them to haul the fertilizer direct from the cars to their
own honies where it is used. In such a case the law does not apply
for two reasons: In the first place, the farmer, under these circum-
stances, is not engaged in a permanent business and is not therefore
4 dealer in any proper sense; and, in addition thereto, he has no fixed
and permanent place of business where he buys and sells the fer-
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tilizers. Of course, if a merchant or farmer or anyone else has a
wareliouse wherein fertilizers are stored and from which sales are
made, and where business is transacted, he is a dealer, and, under
these circumstances, would be subject to the payment of the tax.

5. All manufacturers who bestow care, skill or labor upon the
articles manufactured and sold by them are exempt from the payment
of a mercantile tax, if the goods are sold at the manufacturing estab-
lishment. TUnder this head blacksmiths, tinsmiths, saddlers, wheel-
wrights, plumbers, carpenters, manufacturers of lumber, undertakers,
millers, merchant tailors, milliners and dress-makers should not be
rated for a mercantile license in so far as they sell goods upon which
they bestow care, skill and labor. Of course, if any of the persons
above enumerated buy and sell goods manufactured by other persons,
and upon which they do not bestow their own care, skill and labor,
they would then become dealers in goods, wares and merchandise to
the extent of the sales ouiside of their manufactured product.

6. You also desire to know whether a person who does not have
any fixed or permanent place of business, and who buys and sells skins
and furs during the winter season, is a dealer so as to be subject to the
payment of the mercantile tax.

There is no possible construction of the law under which such
a person could be classed as a dealer. He has no permanent business.
He has no fixed place of business. Such persons usually buy the sking
and furs in the neighborhood during the proper season, and the whole
transaction amounts to but a few dollars a year. It is nonsense to at-
tempt to class such persons as dealers. They are clearly not within
the purview of the mercantile license act.

7. You also desire to know whether a farmer, who is in the habit of
buying a few barrels of oil for his own use as well as to supply any of
his neighbors who choose to purchase the same, is a dealer subject to
the payment of the mercantile tax.

Such a person is clearly not intended to come within the provisions
of the law. He does not have a permanent business from which he
derives a livelihood. He has no fixed place of business such as is con-
templated by the act of Assembly. He is not, therefore, subject to
the payment of the tax.

The new law contemplates the payment of mercantile taxes by the
same class of dealers who were required to pay under the old law.
It is true that under the old law dealers who did not transact busi-
ness 1o the amount of one thousand dollars a year were not required to.
pay the tax. The new law imposes a small tax on dealers who do a
less amount of business than one thousand dollars annually, but it
does 10t mean that everybody who buys aud sells commodities comes
within its provisions. The act must have a reasonable and rational
interpretation, and only those persons who can be properly classed
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a8 merchants or dealers in goods, wares and merchandise, and who
have a permanent and fixed place of business, should be included in
the mercantile appraisers’ lists.

You desire to know further whether it will be necessary, in the
publication of the mercantile appraisers’ lists under the new law, to
designate the amount of license to be paid by each dealer.

The act of May 2, A. D. 1899 (I>. L. 184), in section 10, provides,
among other things, “All provisions of the law with reference to the
advertising of said lists shall be and remain the same as now fixed
by existing law.” 8o the law in respect to the advertising of these
lists remains as it was prior to the enactment of the new act. Theact
of April 20, A. D. 1887 (P. L. 60), which provides for the publication
of the mercantile appraisers’ lists in newspapers of the respective
counties, still remains in full force and effect. Under the authority
of this act the publication of the mercantile appraisers’ lists is made.
Section 1 of this act provides, “That the county commissioners of the
respective counties are hereby authorized and required to publish the
mercantile appraisers’ lists of names and classification of each person
subject to license in three papers of general circulation in each county
of the Commonwealth.”” It will be observed that the newspaper
publication contains a list of names and classification of all dealers.
At the time of the passage of the act of 1887, the classification for
mercantile purposes was made under the acts of 1841 and 1866. Under
the old law the newspapers published a list of all the dealers belong-
ing to a particular class, the class being designated by the amonnt
of license required to be paid. The new act, however, repeals the
acts of 1841 and 1866, and there is, therefore, no such classification
under the present law. Under the new law dealers are divided into
two classes, wholesale and retail, so that in the printing of the mer-
cantile appraisers’ lists it will only be necessary to designate dealers
as cither wholesale or retail. There will be no necessity to designate
in the published list of the amount of mercantile tax paid by each
dealer because lhere is no such classification. The list should con-
tain the name of each dealer, together with his business address and
the kind of business he is engaged in. The amount of tax to be paid
by each dealer will be certified to the county treasurer and by the
county treasurer to the Auditor General, but it is not necessary that
it appear in the published mercantile appraisers’ lists.

Very respectfully yours,
JNO. P. ELKIN,
Attorney General.
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COLLATERAL INHERITANCE TAX IN THE ESTATE OF GEORGE S. KIT-
SON, DECEASED.

‘Where the deccased was the father of two illegitimate sons by a woman he afterwards
married, the right of the Commonwealth to collect the collatrral inheriterance tax from’
the sons who claim the estate should be insisted upon until the courts have definitely
settled the practice.

OFFICE OF THE ATTORNEY (GENERAL,
HARRISBURG, Pa., February 28, 1900.

How. Levi G. McCauLey, Auditor General :

Sir: Your letter of recent date, enclosing a communication from
Hon. B. F. Gilkeson, in which he raises the question of the right of
the State to collect a collateral inheritance tax in the estate of George
8. Kitson, deceased, of which estate he is administrator, received.

It appears that the deceased was the father of two illegitimate sons
by a woman he afl{erwards married, and these sons now claim the
right to take the estate exempt from collateral inheritance tax under
the provisions of the act of May 14, 1857 (P. L. 507), which reads as
follows: )

“In any and every case where the father and mother of an illegi-
timate child or children shall enter into the bonds of lawful wedlock
and cohabit, such thild or children shall thereby become legitimated
and enjoy all the riglits and privileges as if they had been born during
the wedlock of their parents.”

It is clear that under the provisions of this act the sons are legiti-
mated, and therefore can take as distributees or heirs-at-law precisely
in the same way as children born in lawful wedlock. The claim that
the estate which they so take is not subject to collateral inheritance

~tax, however, is quite another question, and, it seems to me, rests on
entirely different legal ground.

The intention of the Legislature, in passing the act of 1857, no
doubt was to encourage the intermarriage of individuals who are
bound together by parental ties, and to that end it saw fit to remove all
disqualifications from the children born prior to such marriage. The
collateral inheritance tax act of May 6, 1887 (P. L. 79), which is a
codification of previous legislation on this subject, following the
phraseology of the former acts, exempts from its provisions only such
estates us may be left “to or for the use of father, mother, husband,
wife, children and lineal descendants born in lawful wedlock, or the
wife or widow of the son of the person dying seized or possessed
thereof.”” This is a general law, and anyone claiming the exemption
must show that he or she comes strictly within the terms of said ex-
emption.

I find upon examination that the precise point involved in this case
bas never been passed upon by the courts. In Commonwealth v. Fer-
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guson, 137 P. 8., 595, the Supreme Court uses the following language:

“It has not yet been decided that an estate descending to a bastard
who has been legitimated by an act of 'Assembly is not subject to the
collateral inheritance tax.”

From a careful review of the language of the acts and the deci-
sions of the courts in cases somewhat analogous, I am of
the opinion that, while the question is a close one, the right of the Com-
monwealth to collect the collateral inheritance tax in cases of this
kind should be insisted upon until the courts have definitely settled
the practice. Had the Legislature intended to exempt estates de-
scending to illegitimatechildren, who should afterward be legitimated
by act of Assembly, it could have done so very easily by omitting the
words “born in lawful wedlock;” but, having failed to do this, we
cannot presume such intention. It cannot be contended that an act
of the Legislature can change the meaning of the English language,
nor a question of fact. While the act of 1857 undoubtedly operates
to legitimate the persons for whose benefit it was intended, it can-
not be construed to change the fact that they were not “born in law-
ful wedlock,” and therefore they are not entitled to the exemption in
the collateral inheritance tax act.

I herewith enclose papers in the case.

Respectfully,
FREDERIC W. FLEITZ,
Deputy Attorney General.

IN RE WILLIAM THOMPSON MORTGAGE—Act of March 22, 1860, qupted
and construed.
OFFICE OF THE ATTORNEY (FENERAL,
Harriseure, PaA., February 28, 1900.

How. Levi G. McCavLey, Auditor General :

Sir: Your letter of recent date, enclosing petition of E. E. Mitchell,
for the satisfaction of a certain indenture of mortgage, given to the
Commonwealth of Pennsylvania by one William Thompson under the
provisions of the act of Assembly of March 22, 1860, entitled “An act
to incorporate the Mifflin County Bank,” and asking for information
relative to your power in the premises, received.

It appears that William Thompson was one of the original commis-
sioners designated by the above act to establish a bank in the bor-
ough of Lewistown, in the county of Mifllin, and, to secure the pay-
ment of bills or notes authorized to be issued by said bank, executed
a mortgage to the Commonwealth of Pennsylvania, in the sum of
$6,500, as required by section 5 of said act, which mortgage was re-
corded in the office of the recorder of deeds in Centre county, in mort-
gage boouk E, page 460, and so still remains a lien upon the real estate

4--23--1900
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of the said William Thompson, situated in the township of Potter,
county of Centre aforesaid. The petition recites that the said Wil-
liam Thompson has long since died, and his estate settled, and that
the said Miflin County Bank has gone out of existence and its notes
paid, and the petitioner, who is the heir-at-law and executor of the
estate of William J. Thompson, now deceased, the son of the mort-
gagor, prays that the mortgage be satisfied in accordance with the
provisions of sections 17 and 18 of above recited act.

Section 17 of the act provides that upon the death of any party who
shall have given and deposited mortgage securities as aforesaid, it
shall be lawful for the heirs and devisees to apply to the Auditor
General by petition, setting forth the facts, and praying that the se-
curities may be cancelled, and that the Auditor General shall there-
upon issue a citation to the bank, etc., to show cause why other mort-
gage securities should not be substituted and the securities of the de-
ceased cancelled. But as the bank is no longer in existence, it is
clear that we cannot proceed under the provisions of this section.
The only authority you now have to direct a satisfaction of the mort-
gage upon the facts set forth in the petition before us is contained in
the 18th section of the act, which reads as follows:

“That on settling up of the said bank, either at the expiration of the
charter or by consent of the partners, or by failure of the bank, the
persons authorized to settle it, after giving notice in one paper pub-
lished in the county, one in Harrisburg, and one in Philadelphia, to
be published six months, giving notice that they are ready to redeem
all the notes in circulation, and requesting the holders of them to
present them; and at the expiration of two years from the date of the
notice, on proof of the notice being published, and all the notes that
were presented at the counter were paid, the Auditor General is au-
thorized to issue power of attorney to the register and recorder ot
the counties in which the mortgaged premises are, to enter satisfac-
tior on all the mortgages held by the Commonwealth as security for
¢ redemption of the notes.”

That the bank is no longer in existence seems to be conceded and
the presumption that its final settlement was in accordance with the
provisions of the above section is undoubtedly strong, but it seems to
us that the method pointed out shall be pursued strictly, and that
the petition should be accompanied by affidavits showing that the
tinal settling up of the bank was done in strict accordance with the
law. When the record is thus completed, it will be your duty to issue
power of attorney to the proper parties to satisfy said mortgage.

Enclosed herewith are all papers in connection with this case.

Respectfully,
FREDERIC W. FLEITZ,
Deputy Attorney General.
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COMMISSIONER OF FORESTRY.

‘Where land is purchased by the Commissioner of Forestry at a treasurer’'s sale
for unpaid taxes, the taxes for the two years between the sale and the expira-
tion of the time for redemption must be paid by the State and considered as a
part of the purchase money.

OFFICE OF THE ATTORNEY GENERAL,
HarrisBure, Pa., March 8, 1900.

J. T. Rorarock, M. D., Commissioner of Forestry ;

My Dear Sir: Yours of recent dale, enclosing communications from
George R. Bigler, Esq., relative to the act of March 30, 1897, and ask-
ing for information concerning the same, received.

I have given the matter careful consideration and am of the opinion
that, where land is purchased by the Commissioner of Forestry at a
treasvrer’s sale for unpaid taxes, the taxes for the two years between
the sale and the expiration of the time for redemption must be paid
by the State and considered as a part of the purchase money. In my
judgment, the State occupies the same position as any other purchaser
until the expiration of the two years within which the land sold may
be redeemed, when, by the express terms of the act, the land becomes
the property of the State and exempt from taxation. If the former
owner should desire to redeem the land so sold within the two years,
he will have to pay the original bid of the State, together with any
taxes afterwards paid, and the twenty-five per cent. provided by law.

T am unable to find any authority other than that contained in the
act in question for the payment of taxes on State lands, but a fair
construction of section 2, which directs “the Auditor General to draw
his warrant to the order of the county treasurer upon certificate filed
by the Commissioner of Forestry with the said Auditor General” for
the purchase money of said lands, would, in my opinion, include the
payment of taxes. It is clear that the legislature never intended the
multiplication of costs which would necessarily follow a non-payment
of taxes by the State upon these lands.

I return herewith the papers submitted.

Very respectfully,
FREDERIC W. FLEITZ,
Deputy Attorney General.
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STATE TAXES.

In returning to the county treasurers three-fourths of the net amount re-
ceived by the State, the net amount has heretofore been considered the amount
of taxes collected by the county treasurers less commissions and other expenses
of collection, and this is a proper construction.

Under existing law the treasurer of Philadelphia county is entitled to a com-
mission of one per cent. for collection of State taxes, and in paying the taxes
into the State he should deduct his commission before making payment, as is
done in all the rest of the counties of the State.

OFFICE OF THE ATTORNEY (GENERAL,
HarrisBURG, Pa., March 31, 1900.

Hox. Levi G. McCaurey, Auditor General :

Sir: In answer to your communication of the 21st inst., asking
for an opinion upon the question of what portion of the State tax,
collected by county treasurers for the use of the Commonwealth,
should he paid into the State Treasury, and what portion of the same
shall be returned to the respective counties, I have the honor to
submit the following:

The exact question raised by your inquiry iy whether the whole
amount collected by the county- treasurer shall be paid into the State
Treasury, or whether the whole amoint collected, less deduction of
commissions and other expenses incurred in the collection of the same,
shall be accounted for.

If the county treasurers under the law are required to pay into the
State Treasury the whole amount of tlie collections made in a county,
it wonld require the State to pay all the costs of collections and, in
addition thereto, pay three-fourths of the whole amount of the tax
collected. If the amount to be returned to the Commonwealth is
only that portion of the tax which remains after deductions have
been made by the counly treasurer, then it necessarily follows that
the county is entitled fo receive only three-fourths of the net amount
of the taxes so collected.

The act of 25th of March, A. D. 1831, section 8 (P. L. 208), is the
original authority for the allowance of one per cent. to the county
treasurer for collecting taxes for the use of the Commonwealth. It
reads as follows:

“And be it further enacted by the authority aforesaid, That it shall
be the duty of the treasurer of each county, on or before the tenth
day of September in each and every year, to furnish to the Auditor
General a statement of the amount received by him for the use of the
Commonwealth, in pursuance of this act, and settle his account with
the Auditor General in the same manner as public accounts are now
settled; and it shall also be the duty of the treasurer of each county,
upon the settlement of his accounts as aforesaid, to pay into the State
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Treasury the amount so received by him, for which the treasurer of
the county shall be allowed one per cent. upon the amount so paid
by him.”

Under this authority the county treasurers have been allowed one
per cent. for the collection of State taxes.

The question was again passed upon the Legislature in the Tth sec-
tion of the act of June 11, A. D. 1840 (P. L. 614), which provided as fol-
lows:

“That it shall be the duty of the treasurer of each county, between
the first and tenth days of July and December, in each and every
year, to furnish to the Auditor General a statement of the amount re-
ceived by him, for the use of the Commonwealth, in pursuance of this
act, and settle his account with the Auditor General, in the same man-
ner as public accounts are now settled; and it shall also be the duty
of the treasurer of each county, upon the settlement of his account,
as aforesaid, to pay into the treasury of the Commonwealth the
amount so received by him, for which he shall be allowed one per cent.
upon the amount so paid.”

The latter act is a substantial re-enactment of that portion of the
act of 1831, above referred to.

The 16th section of the act of June 1, A. D. 1889 (P. L. 426), pro-
vides as follows:

“That one-third of the net amount of tax based on the return of
property subject to taxation for State purposes, required to be made to
and accepted by the State board of revenue commissioners annually,
by county commissioners and the board of revision of taxes in cities
co-extensive with counties, that is collected and paid into the State
Treasury by a county or city co-extensive with a county, shall be re-
turned by the State Treasurer to such county or city co-extensive
with a county, for its own use in payment of the expenses incurred by
it in the assessment and collection of said tax: Provided, That in con-
sideration of the return to counties and cities co-extensive with coun-
ties of the tax as aforesaid, mo claims shall be made upon or allowed
by the Commmonwealth for abatements, tax collectors’ commissions,
extraordinary expenses, uncollectible taxes, or for keeping a record
of judgments and mortgages.”

It will be observed that only one-third of the net amount of tax
paid into the State Treasury shall be returned by the State to the re-
spective counties.

The question raised by your inquiry is what construction shall be
placed upon the term “net amount.” It has been the uniform prac-
tice of the board of revenue commissioners, under the provisions of the
older and later revenue acts, to hold that the “net amount” to be re-
turned to the State Treasurer is the sum collected, less the amount de-
ducted by the county treasurer for his commissions and other ex-
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penses in the collection of said tax. This has been the unbroken
practice under the acts of Assembly in the settlement of these taxes
in all of the counties of the Commonwealth.

The 16th section of the act of June 8 A. D. 1891, which is a re-en-
actment of the 3d section of the act of 1889, above quoted, provides
as follows:

“That for the year one thousand eight hundred and ninety-two and
annually thereafter, three-fourths of the net amount of tax based
on the return of property subject to taxation for State purposes, re-
quired to be made to and accepted by the State Board of Revenue
(ommissioners annually, by county commissioners and the board
of revision of taxes in cities co-extensive with counties, that is col-
lected and paid into the State Treasury by a county or city co-exten-
sive with a county, shall be returned by the State Treasurer to such
county or city co-extensive with a county, for its own use in payment
of the cxpenses incuirred by it in the assessment and collection of
said tax: Provided, That in consideration of the return to counties
and cities co-extensive with counties of the tax as aforesaid, no claim
sliall be made upon or allowed by the Commonwealth for abatements,
tax collectors’ commissions, extraordinary expenses, uncollectible
taxes or for keeping a record of judgments and mortgages.”

Under this provision of the act of 1891 “three-fourths of the net
amount” received by the State shall be returned to the respective
counties. Under this provision of the act of 1891, and according to
the precedents that have always obtained, the State only requires the
whole amount collected, less the deductions properly made, to be
paid into the State Treasury. After the whole amount of tax col-
lected by each county, less the deductions hereinbefore mentioned,
has been paid into the State Treasury, then three-fourths of this “net
amount” is returned by the Stlate to the county. The Revenue Com-
missioners have held that the “net amount” to be paid into the State
Treasury is the whole amount collected by the county, less com-
issions and other expenses, but the only expense allowed is the com-
nissions due the treasurers for making the collection.

Your communication also raises a special inquiry as to tne col-
lection of these taxes in the city and county of Philadelphia. It had
been the uniform practice to allow the treasurer of the city and
county of Philadelphia one per cent. for the collection of these taxes
up to the year 1893. The Legislature of that year, on the 6th day of
Jane, passed an act (P. L. 340), entitled:

“To abolish all fees and commissions now allowed and received
by the treasurer of any county, coextensive in boundary with a eity
of the first class, for services rendered in the receipt, collection, pay-
nuent aud disbursement of revenues on behalf of this Commonwealth.”

This act abolished the fees and commissions received by the treas-
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urr of any county co-extensive in boundary with a city of the first
class. The corstitutionality of this act was raised in the case of
Comuronwealth ws. McMichael, No. 877 Commonwealth Docket, 1898
(sce District Reports, Vol. 8, p. 157). On the 13th day of February,
A. 1. 1899, an opinion was rendered by Judge McPherson, in which
he held the act to be void because it was special and local legislation
and because it had been improperly passed by the Legislature. Since
that decision of the Dauphin county court the question of the right
of the treasurer of the city and county aforesaid to receive his com-
missions for the collection of personal property taxes due the State
has not been denied. The commissions for the collection of these
taxes having always been paid to the treasurer of the city and county
of Philadelphia prior to the passage of the act of 1893, and this act
having been declared unconstitutional and void, it therefore neces-
sarily follows that the commissions which the treasurer of the
county aforesaid had received prior to the enactment of this act
should be paid as if the act of 1893 had never been passed. Since the
act of 1893 was declared to be inoperative and void by the courts
there is no doubt that the treasurer of that county is entitled to re-
ceive his commissions just as other county treasurers have always re-
ceived them.

The only question that can arise under the law is whether the
county treasurer of Philadelphia should pay into the State Treasury
the whole amount of the tax collected by him, and then have the
State issue warrants for his commissions, after which three-fourths
of the whole amount shall be returned to the city of Philadelphia.

This is not the practice in dealing with any other county in the
State, and, as has been hereinbefore stated, I can see no good reason
why the treasurer of the city and county of Philadelphia should be
dealt with on a basis different from the treasurer of any other county
in the Commonwealth. So far as the payment of commissions to
county treasurers is concerned, the practice in Philadelphia must be
the same as in the remaining counties. In my opinion the county
treasuver in Philadelphia, as well as in the remaining counties of
the State, should pay into the State Treasury the net amount of tax
collected, which would mean the taxes collected in that county for
the use of the Commonwealth, less his commissions for the collection
of the same.

In this connection it must not be forgotten that the county treas-
urer, in the collection of said taxes, is the representative and agent
of the Commonwealth and not of the county or municipality which
he serves in an official capacity.

Very respectfully,
JOHN P. ELKIN,
Attorney General,
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FOREST FIRES—EXTINCTION OF.
Constables and detectives to co-operate in enforcement of acts of March 30,
1897 (P. L. 9) and July 15, 1897 (P. L. 296).

OFFICE OF THE ATTORNEY (GENERAL,
HarrisBura, Pa., May 17, 1900.

J. T. Rorrrocg, M. D., Commassioner of Forestry :

Sir: Your letter of recent date, to the Attorney General, asking for
information relative to the proper construction and method of enfore-
ing the act of March 80, 1897 (P. L. 9), and the act of July 15, 1897
(P. L. 296), has been referred to me.

The act of March 30, 1897, provides that constables of township
shall be, ex-officio, five wardens for the extinction of forest fires in
their respective bailiwicks, and shall have authority to call upon
other persons to assist them in this work. It fixes the compensation of
those so employed, and provides how the same shall be paid, limit-
ing the amount to be expended in any one county in the State to one
thousand dollars, five hundred of which must be borne by the county
and five hundred to be contributed by the State. It provides further
that any person refusing to obey the request of the constable to as-
sist in extinguishing the fires, without reasonable cause, shall be
liable to a fine and imprisonment.

The third section provides that the constables shall make returns
to the court of quarter sessions of all violations occurring within
their respective townships. It also empowers the judge of that
court to see that these returns are honestly made, to suspend any
officer who fails to perform his duty, and direct the district attorney
to indict and try him. If he shall be found guilty he is liable to be
fined in a sum not exceeding fifty dollars and undergo an imprison-
ment not exceeding three months, both or either at the discretion
of the court.

The importance of the enforcement of this act is so great that
every good citizen of the Commonwealth should be interested in see-
ing that its provisions are properly carried out by the constables of
the respective townships, and that any failure on the part of these
officials to perform their duty shall be brought to the attention of
the court in order that vigorous steps may be taken to punish the
offenders. The right of the constables and those employed by them
in extinguishing said fires to collect from the respective counties the
compensation provided in this act is, to my mind, indisputable.

The act of 15th of July, 1897, is an entirely separate and distinct
act, having no connection with the former one in any way. By this
act the commissioners of the several counties are authorized and di-
rected to appoint suitable persons as detectives, under oath, whose
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duty it shall be to ferret out and bring to punishment all persons
or corporations who wilfully or otherwise cause the burning of tim-
ber lands within their respective counties, and to take measures to
have such fires extinguished, where it can be done. It was evidently
the intention of the l.egislature that these detectives should co-operute
with the constables of the several townships for the purpose of pre-
venting the destruction of the timber lands of the State by fire, aad
to bring persons guilty of the offense of setting fire to the same to
jnstice.

The commissioners of the various counties should, of their own
volition, make these appointments, and on failure to do so, after de-
mand made upon them by the Commissioner of Forestry of this
Comimonwealth, they shall be deemed guilty of a misdemeanor in
office, and, upon conviction thereof, shall be fined in a sum not ex-
ceeding one hundred doliars or suffer an imprisonment not exceeding
two years, or both at the discretion of the court. The expense in-
curred in the employment of these persons shall not exceed one thou-
sand dollars in a single county in any one year, one-half of this to be
paid out of the treasury of the respective county and the remaining
half to be paid by the State Treasurer.

The wisdom of the Legislature in passing these acts and the import-
ance of their strict enforcement are especially apparent at this
time when the Commonwealth is expending large sums of money to
secure lands to perpetuate the forests which are so rapidly being de-
stroyed, and it is the duty of your Department to see that the officials
upon whom is laid the responsibility of carrying them into effect shall
do so conscientiously and vigorously, and that failure on the part
of either constables or county commissioners shall be visited with the
severe penalties provided in such cases.

Very respectfully,
FREDERIC W. FLEITZ,
Deputy Attorney General.

ALIGNMENT OF PUBLIC STREAMS.
The State has no general authority to make alignment of public streams and in
the absence of authority cannot make such alignment.

OFFICE OF THE ATTORNEY (GENERAL,
Harrisgure, Pa., May 16, 1900.

Hon. Isaac B. Brown, Deputy Secretary of Internal Affairs :

Sir: I am in receipt of your communication of recent date, enclos-
ing petition, signed by the engineer and solicitor of the city of
0il City, in the county of Venango, asking that the State of Pennsyl-
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vania cause to be surveyed and established the line of property own-
ers abutting on Oil creek within the limits of said city. Your inquiry
raises tlie questions of the authority of the Commonwealth of Penn-
sylvania to make an alignment of the public streams, as suggested
in the pelition under consideration.

8o far as I am informed, the State has not heretofore been called
upon to exercise such authority. I am not familiar with the provi-
sions of an act of Assembly which authorizes or requires the Com-
nonwealth to make the alignment of public streams in the manner
suggested. In the absence of legislation expressly authorizing the
State to make such a survey, and designating the proper officers to
make the same, it is my opinion that such a survey cannot be made
for the purpose of making an alignment of the streams in question.
It may be that the interests of the public and private oéwners would
be better conserved by having the property lines of public streams
ascertained in the manner suggested by the petition enclosed for our
consideration, but il will be necessary for the Legislature to pass the
proper legislation to enable such alignments to be made.

The Legislature has at different times conferred authority of this
kind in special jurisdiction. The act of 16th of April,'A. D. 1858 (P.
1. 326), provided the method of establishing high and low water
lines in the Allegheny, Monongahela and Ohio rivers in the vicinity
of Pittsburg. The courts of the county of Allegheny were therein
autliorized to appoint three discreet and disinterested freeholders as
comniissioners for the purpose of making a survey and fixing high
and low water water marks. If it was necessary for the Legislature
to pass an act to authorize the appointment of a commission for
the purpose of fixing high and low water marks in the streams named,
it would seem to follow that it would be necessary for the Legislature
to pass similar acts to cover the other public streams of the Com-
monwealth, if it is deemed expedient to have the high and low water
marks properly defined.

Up to this time all these questions have been adjudicated by the
courts in the respective counties in proceedings instituted by private
individuals or in the interest of the public. It seems to me that the
local authorities, by proceedings in equity, can have all questions
in dispute investigated and determined. There is no State officer in-
vested with the power to make or cause to be made a survey such as
is contemplated in the petition which you have submitted for the con-
sideration of this Department. It is my opinion, therefore, and I so
advise you, that, in the absence of legislative authority, we are unable
to grant the prayer of the petitioner and cause the survey to be made.

Very respectfully yours,
JNO. P. ELKIN,
'Atlorney General.
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DANVILLE INSANE ASYLUM.
An item for the extension of the kitchen and the putting in of a new kitchen
range is part of the expense for the proper care and maintenance of the insane

and is an item which the board of trustees have a right to approve under the
head of appropriations made for care and maintenance.

July 25, 1900.

Hon. CapwarLADER BIDDLE, General Agent and Secretary Board of
LPublic Charsties, Philadelphia, Pa. :

My Dear Sir: There hasg been forwarded to this Department by
James Scarlet, Esq., Secretary of the Board of Trustees of the Dan-
ville Insane Asylum, your communication in reference to the exten-
sion of kitchen facilities for the care of the insane at the institution
named.

You desire to know whether an item can be approved by your
board for the extension of the kitchen, so as to admit of the placing
of a new range therein, large enough to do the cooking for the in-
creased number of patients at that institution. I gather from cor-
respondence submitted to me, that the range has been in use in the in-
stitution since 1872, and that it was intended then to do the cooking
for seven hundred inmates. Since that time the number of insane per- -
sons taken care of at this institution has been increased to about thir-
teen hundred. It is quite apparent that the long and continued use
of this range, taken together with the fact that it does not have
sufticient capacity to take care of the increased number of inmates,
makes it necessary to provide a new and larger range.

Certainly the expenses of providing the necessary equipments for
the proper care and maintenance of the insane at that institution, is
an item that your board has a right to approve of under the head of
appropriations made for care and maintenance. One of the very
tirst requisites in an institution of that kind, is to provide sufficient
kitchen equipment to properly do the cooking for such a large num-
ber of people. If the matter rested on the question of the right of
the trustees to put in a new range to replace the old.one, no one would
doubt the right of your board to approve the expenses necessary to
malke the change. It seems, however, that if a range of sufficient
size to do the cooking for thirteen hundred patients, is placed in
the kitchen, its walls must be extended and some doubt has arisen
as to whether the expense of extending the walls, under these cir-

. cumstances, is such an item as could properly come under the head of
-expenses for “care and maintenance.”

The opinion of former Attorney General Hensel has been quoted to
show that such an expense cannot be allowed. I do not believe that
the opinion referred to necessarily involves sucl a construction. It

8
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would seem to me very much like sticking in the bark, to say that
you had the right to approve an item to put in a new and larger range
necessary for the care of the inmates of the institution, but that you
did net have the right to pay the expenses of extending the walls a
few feet in order that room might be made for a range of sufficient
size to properly do the work.

In my judgment, it was not the intention of the opinion referred to,
to tie the hands of your board in a matter where such imperative
necesgity seems to exist. I quite agree that moneys appropriated by
the Legislature for the maintenance of patients in an insane hospital
cannot properly be applied to the purchase of additional lands, the
erection of additional buildings or the furnishing of new and ex-
pensive equipments not already in use in the institution, but it seems
io me that it is absolutely necessary for the care and maintenance
of the inmates, that a range of sufficient size to properly cook the
food for the patients, should be provided; and the fact that the
placing of such a range necessitates the extension of the walls of the
institution should not outweigh the greater necessity which ap-
parently exists in this case. In such matters a wise discretion is
lodged in your Board. Public moneys should never be used in
the adding of new equipments unless the necessity absolutely ex-
ists; but where the necessily does exist, then it seems to me that you
should not be hampered by a too narrow and limited construction.

In this particular case I am of the opinion that the whole matter is
a question for the good judgment of your Board.

Very respectfully,
JNO. P. ELKIN,
Attorney General.

TRANSFER OF LICENSE TO SELL OLEOMARGARINE.
A license to a dealer to sell oleomargarine at a certain place cannot be trans-
ferred so as to allow him to sell oleomargarine at any other place.

July 25, 1900.

Hon. Jesse K. Core, Dairy and Food Commissioner, Harris-
burg, Pa. :

Dear Sir: T am in receipt of your communication of recent date
asking for a decision in regard to the question of the right of a per-
son who has been granted a license to sell oleomargarine at a cer-
tain place to have his license transferred so as to do the same business
in another city or in a different section of the same ecity.
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So far as I am informed, this exact question has not been passed
upon either in the administration of the duties of your Department
or by the courts.

It is my opinion, however, that in the granting of a license to a
person to sell oleomargarine at a particular place, you do not thereby
give the person so licensed the right to transact that business at any
other place. The license is granted to a person to do business at a
particular place. The law requires certain signs to be put up at the
place where the business is transacted. The place as well as the
man is in contemplation of the act of Assembly in the authority given
vou to grant a license. When you have granted a license to a person
to transact business at a designated place, that authority ends. If
the same person desires to transact business at another place in the
same or another city, he must take out a new license to do so.

Very respectfully yours,
JNO. P. ELKIN,
Attorney General.

SOLDIERS’ ORPHANS' SCHOOLS.

Under act of April 13, 1899 (P. L. 46) children of honorably discharged soldiers,
sailors and marines actually engaged in the Spanish-American war up to the
time when hostilities ceased between the two nations and the treaty of peace
was ratified by the Government can be admitted to the Soldiers’ Orphans’
Schools.

OFFICE OF THE ATTORNEY (GENERAL,
HarrisBURG, Pa., September 12, 1900.

Hox. J. D. ParrersoN, Chief Clerk Soldiers Orphans School Com-

masszon. &

Dear Sir: I am in receipt of your communication of the 11th inst.,
addressed to the Attorney General, asking for a construction of the
act of April 13, A. D. 1899 (P. L. 46), in reference to the admission
of the children of liounorably discharged soldiers, sailors and marines
of the Spanish-American War to the Soldiers’ Orphans’ Schools.

The authority of the Commission which you represent is purely
statutory. The commission does not have any authority either to
grant or refuse admission of children to the Orphans’ Schools except
such as is conferred by act of Assembly. It is apparent that the
legislative intent in the act above referred to was to admit to the
Soldiers’ Orphans’ Schooly of. our State the children of honorably
discharged soldiers, sailors and marines who had engaged in the
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Spanish-American War. You desire to know now whether the
children of soldiers in the regular army, doing service in the Phillp-
pines since the ratification of the Treaty of Paris closed the Spanish-
American War, can be admitted.

I am of opinion that the act in question will admit only the children
of honorably discharged soldiers, sailors and marines actually en-
gaged in the Spanish-American War up to the time when hostilities
ceased between the two nations and the treaty of peace was ratified
by our government. Since that time it cannot be said that there is
any Spanish-American War. It is true that the territory which cam®
into the possession of the United States by reason of this war will,
to some extent, require the presence of our soldiers, sailors and ma-
rines. These, however, belong to the regular army and navy of the
United States and are not now engaged in a war with Spain. I have
no doubt that when this matter is called to the attention of the Leg-
islature a remedial statute will be passed, so that the children of sol-
diers, sailors and marines doing service in the Philippines since the
close of the Spanish-American War may be admitted just as the chil-
dren of honorably discharged soldiers, sailors and marines of that war
may be admitted. This, however, is a question for the Legislature
and not for your Commission. The only question that is raised before
you is what the acts of Assembly provide for at the present time.

Very respectfully yours,
JNO. P. ELKIN,
Attorney General.

PUBLICATION OF REPORT OF BOARD OF TRUSTEES OF THE SOL-
DIERS’ AND SAILORS' HOME.
The report of the Board of Trustees of the Soldiers’ and Sailors’ Home can be

published at the State’s expense, when the publication is authorized by the
President of the Board.

OFFICE OF THE ATTORNEY GENERAL,
HARRISBURG, PaA., December 6, 1900.

Hon. Tuomas J. Stewart, Secretary Board of Trustees of the Sol-
dzers’ and Sailors Home :

Dear Sir: I am in receipt of your communication of the 5th inst.,
asking whether or not the report of the Board of Trustees of the Sol-
diers’ and Sailors’ Home, of which the Governor is president, and
which home is 2 State institution, can have its biennial reports printed
at the expense of the State.
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Every Department of the State Government is authorized and re-
quired to publish, at proper intervals, a report of the work done
therein in order that the public may be informed as to the acts of
its public officials. The publication of reports serves a wise and
useful purpose, and I know of no reason why reports which the law
requires should not be published at the expense of the State. The
question would not arise perhaps were it not for the fact that there
may be doubt as to whether the institution in question is one of the
Departments of the State Gtovernment. It is a State institution and
the Governor of the Commonwealth is the president of its Board of
Trustees. Its aims and objects are as broad as the Commonwealth,
and it seems to me that there is a fitness in having its reports made
public. The publication of the report, however, must be authorized
by the president of the Board, and when this is done I can see no
reason why it should not be printed and published as other public
documents.

Very respectfully yours,
JNO, P. ELKIN,
Attorney General.



64 REPORT OF THE ATTORNEY GENERAL. Off. Doc.

UNITED STATES SENATE—VACANCY IN.

THE RIGHT OF THE GOVERNOR TO APPOINT THE HON. MATTHEW
STANLEY QUAY TO A VACANCY CAUSED BY THE EXPIRATION OF HIS
FULL TERM WHEN THE LEGISLATURE HAD FAILED TO ELECT A SUC-
CESSOR.

A vacancy “happens,” when it “happens to exist,” within the meaning of the Consti-
tution, and may be temporarily filled by Executive appointment.

The Coustitutional provision ‘“if vacancies happen by resignation or otherwise during
the recess of the Legislature,” applies broadly to every vacancy in the office of United
States Senator that continues to exist from any reason whatever after the Legislature
has adjourned.

The words By resignation or otherwise” are not words of limitation, indicating the
kind of vacancy intended to be filled by Executive appointment, but are used in a broad
and comprehensive sense.

The clear intention of the framers of the Constitution, as shown by the power to
temporarily fill existing vacancies by executive appointment, was that representation
in the Senate should always be kept full.

The constitutional provision which authorizes the Governor to make temporary ap-
pointments applies to all vacancies that may exist during a recess, whether a session of
the Legislature intervened or not.

The Federal Constitution is the supreme law of the land and the paramount au-
thority.

The provision of the Constitution of the Commmonwealth of Pennsylvania which pro-
vides for the calling of an extra session does not abrogate the provisions of the Federal
Constitution in reference to the filling of vacancies.

OFFICE OF ATTORNEY (FENERAL,
HarrisBUurG, Pa., December 16, 1899.

To THE HONORABLE THE MEMBERS OF THE UNITED STATES SENATE:
1.

We are materially aided in arriving at a proper construction of
the constitutional provision authorizing the Governor to make tem-
porary appointments by reference to the contemporaneous, execu-
tive and other constractions placed upon provisions of the Consti-
tution of similar import by the Attorneys General of the United
States and by the Courls. For instance, Clause 3 of Section 2 of
Article IT of the Federal Constitution provides: “The President
shall have power to fill up vacancies that may happen during the re-
cess of the Senate by granting commissions which shall expire at
the end of their next session.” At a very early date the question
was raised whether or not, under this provision of the Constitution,
the President had the right to fill up a vacancy that had occurred
by expiration of the full term or in any other manner while the Sen-
ate was in session, which vacancy not having been filled, continued
to exist during the recess of the Senate.

During the administration of President Monroe, General Swart-
wout’s commission as Navy Agent at New York expired while the
Senate was in session. The President nominated another person to
fill that vacancy and sevnt the name to the Senate for confirmation,
which was not made before the Senate adjourned. The vacancy
continued to exist duving the recess and the President asked his At-
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torney General whether, under the circumstances, he had the right
to fill the vacancy by temporary appointment until the end of the
next session of the Senate. Aftorney General Wirt, in a well-con-
sidered opinion, held that it was a vacancy within the meaning of
the Constitution, and that it could be temporarily filled by an ap-
pointment by the President. In this connection he discusses the
use of the word “happen,” and says, among other things:

“The doubt arises from the circumstance of its having
Jirst occurred during the session of the Senate. But the
expression used by the Constitution is ‘happen’; ‘all va-
cancies that may happen during the recess of the Senate.
The most natural sense of this term is ‘to chance..to fall
out. .to take place by accident” But the expression seems
net perfectly clear. 1t may mean ‘happen to take place,
that is, ‘Yo originate,’ under which sense, the President
would not have the power to fill the vacancy. It may mean,
also, without violence to the sense ‘happen to exist’; under
which sense, the President would have the right to fill il
by his temporary commission. Which of these two senses
is to be preferred? The first seems to me most accordant
with the letter of the Constitution; the second, most accord-
ant with its reason and spirit.”

The Attorney General, in his opinion, discusses at some length the
question of the proper construction to be applied in the use of the
word “happen,” and concludes with the following statement of the
rules of interpretation which in his judgment were of controlling
force:

“This seems to me the only construction of the Constitu-
{ion which is compatible with its spirit, reasonand purpose;
while, at the same time, it offers no violence to its language.
And these, I think, are the governing points to which all
sound construction looks.

“The opposite construction is, perhaps, more strictly con-
sonant with the mere letter. But it overlooks the spirit,
reagon and purpose; and, like all constructions merely lit-
eral, its tendency is to defeat the substantial meaning of the
instrument, and to produce the most embarassing incon-
veniences.”

He held the word “happen” to mean ‘“happen to exist.” (See
Opinions of Attorneys General, Vol. 1, page 631.)

The question was again raised during tbe administration of
President Jackson in relation to the appointment of a register of the
land office for the Mount Salus district in the State of Mississippi.
Attorney General Tancy held, with his predecessor, that the Presi-
dent had the right to appoint to fill a vacancy which “happened” dur-

5--23--1900
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ing a session of the Senate but “existed” after it adjourned. In
that case it was held to be the intention of the Constitution that of-
fices created by law, and which are necessary to the operations of a
government, should always be full and that when vacancies “hap-
pen” they shall not be protracted beyond the time necessary for the
President to fill them. The Attorney General, in placing a construc-
tion upon the word “happen,” as it appears in the Constitution, states
as follows:

“This appears to be the common sense and natural import
of the words used. They mean the same thing as if the
Constitution had said, ‘2f there happen to be any vacancies
during the recess’” (Opinions of Attorneys General, Vol.
II, at page 528.)

Again, in the administration of President Tyler, in 1841, the ques-
tion was raised and Attorney General Legare took the same view of
the Constitution in this connection as his predecessors. He held
that the President had the right to make an appointment to fill a
vacancy which existed after a session of the Senate had ¢ ervened,
to which a nomination could have been made. In the syllabus of
that opinion the principle is stated as follows:

“The Constitution authorizes the President to fill vacan-
cies that may Aappen during the recess of the Senate, even
though the vacancy shall occur after a session of the Sen-
ate shall have enfervened.” (Opinions of Attorneys Gen-
eral, Vol. III, page 673.)

To the same effect is the opinion of Attorney General Mason, who
advised President Polk, in 1846, that he had the right to fill by tem-
porary appointment vacancies which had occurred during or be-
fore the session of the Senate at which confirmation should have been
made. The principle of construction is announced in the syllabus
of that opinion in the following language:

“Even though the vacancy occurred before the session of
the Senate, if that bedy, during its session, neglected to con-
Jirm a nomination to fill it, the President may fill it by a tem-
porary appointment; and public considerations seem to re-
quire him to do so.” (Opinions of Attorneys General, Vol.
4, page 523))

President lincoln raised the same question with his Attorney
General in 1862, on the question of his power to fill a vacancy on
the bench of the Supreme Court during the recess of the Senate,
which vacancy existed during and before the last session of the
Senate. Attoruney General Bales makes use of the following lan-
guage in the discussion of the question involved:
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“Deferring to this practice and to these authorities, T give
it as my opinion that you have lawful power, now, in the
recess of the Senate, to fill up a vacancy on the bench of
the Supreme Court, which vacancy existed during the last
session of the Senate, ‘by granting a commission which shall
expire at the end of their next session.’” (Opinions of At-
torneys General, Vol. 10, p. 357.)

The same question in a somewhat different form was again brought
before President Lincolu in 1865. On the eighth day of July, 1864,
a few days after the adjournment of Congress, a commission was is-
sued to Peter McGough, Collector of Internal Revenue for the Twen-
tieth district of Pennsylvania. This commission expired on the
third day of March, 1865, being the same day the regular session
adjourned. An extra session was called on the following day, but
the name of McGough was not sent to the Senate for confirmation,
so that, after the adjournment of the extra session, a vacancy ex-
isted in that office. The President, however, following the prece-
dents already established, and the unbroken line of decisions of
the Attorneys General, made a recess appointment. The rule of
construction is stated in the syllabus of that case in the following
language:

“Where the President made a temporary appointment
of a Collector of Internal Revenue during a recess of the
Senate, and no nomivation was made during the next regu-
lar session, or during an extra session called thereafter, it
was held that the President, after the adjournment of the
exfra session, might fill the vacancy by a second temporary
appointment.” (Opinions of Attorneys General, Vol. II,
page 179.)

The question was again very exhaustively discussed by 'Attorney
Gereral Stanbery in 1866. He makes a distinction between a
temporary appointment made by the President without the consent
of the Senate and an appointment for a full term made with the
consent of the Senate. This decision is of importance in the case
of an exccutive appointruent to fill a vacancy in the Unifed States
Senate, our contention being that the Governor does not give full
title to the office, but makes only a temporary appointment until the
Legislature can make an election. The following is the language
of the Attorney General in this connection:

“I say by the temporary appointment of the President;
for, in strict language, the President cannot invest any of-
ficer with a full title to the office without the concurrence
of the Senate. Whether the President appoints in the ses-
sion or in the recess, he cannot and does not fill the gffice
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without the concurrence of the Senate. He may £l the va-
cancy in the recess, but only by an appointment which lasts
until the end of the next session.” (Opinions of Attorneys
General, Vol. 12, p. 41))

The same construction is adopted by Attorney General Williams
inr 1875, and this was fcllewed by Attorney General Devens in 1877,
and again in 1880 the same Attorney General advised the Secretary
of the Treasury in question, which was raised by the appointment
of John F. Hartranft as Collector of the Port of Philadelphia.
The Attorney General scems to have felt called upon to carefully
consider the question, because Judge Cadwalader, of the United
States District Court, had taken a different view of the law. Hav-
nig that case before him, the Attorney General still adhered to the
construction adopted by all of his predecessors in office.

Attorney General Brewster advised President Arthur to the same
effect in 1883. See opinions of Attorneys General, Vol. 17, page 521.

The question was raised in a somewhat new form before Presi-
dent Harrison, and Attorney General Miller, in 1889, wrote an -opin-
icn holding that the rule is the same in the case of a new office cre-
ated but not filled during the session of the Senate which had ad-
journed. It was beld that the President may fill the original va-
cancy existing therein by a temporary appointment made during
the recess of the Senate. It will be noticed that this opinion holds
that a vacancy may exist where a new office has been created, but
which had not been filled either by election or appointment. In
discussing the question tke Attorney General, among other things,
says:

“The word ‘vacancy’ in the Constitution refers to offices,
and signifies the condition where an office exists, of which
there is no incumbent. 1t ¢s wsed without limitation as to
how the vacancy comes to ewist. The vacancy may have oc-
curred by death, resignation, removal, or any other cause,
but, regardless of the cause or manner of the existence of
the vacancy, the power is the same. In the case submitted
the law has created the office. The office, therefore, exists.
There iy no incumbent. There is, therefore, a vacancy, and
the case comes under the general power to fill vacancies.”
(Opinions of Attorneys General, Vol. 19, P. 263.)

The only opinion dissenting from the construction adopted by
the Attorneys General was in 1868, when Judge Cadwalader, of
the United States District Court of Pennsylvania, took a different
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view of the law. This opinion of the District Court has not been fol-
lowed either by subsequent Attorneys General or by the courts.
Some ten years later, in 1830, Mr. Justice Woods, of the United
States Supreme Court, while sitting in Georgia, repudiated the po-
sition of Judge Cadwalader in a well-considered opinion, in which
he states, ¢nter alza:

“The only authority relied on to support the other view
is the case decided by the late Judge Cadwalader, the
learned and able United States District Judge for the East-
ern District of Pennsylvania. It is no disparagement to
Judge Cadwalader to say that his opinion, unsupported by
any other, ought not to be held to outweigh the authority
of the great number which are cited in support of the oppo-
gite view, and of the practice of the executive department
for nearly 60 years, the acquiescence of the Senate therein,
and the recognition of the power claimed by both Houses of
Congress. 1 therefore shall hold that the President had
constitutional power to make the appointment of Bigby, not-
withstanding the fa:t that the vacancy filled by his appoint-
ment first hoppened when the Senate was in session.

This decision holds that “happens” means “happens to exist,”
as used in the Constitution. (Inre Farrow, 3 Federal Reporter, 112.)

In 1889, the same question was raised before the Supreme Court
of the State of New Jersey. Under the provisions of the State
Constitution, which provides, “when a vacancy happens during the
recess of the Legislature in any office which is to be filled by the
Governor and Senate, or by the Legislature in joint meeting, the
Governor shall fill such vacancy, and the commission shall expire at
the end of the next session of the Legislature, unless a successor
shall be sooner appointed.” The facts in this case are as follows:

On the fifteenth of February, 1888, a vacancy occurred in the office
of President Judge of Hunterdon Pleas by the death of Mr. San-
derson. At the time of his death the Senate was in session and re-
mained in session until the thirtieth day of March, 1888. On the
first day of March, 1888, the Governor nominated Richard 8. Kuhl to
the office of President Judge to fill said vacancy. The Senate held
the n'omination until the twentieth of March and then refused to
confirm it. No other nomination to this office was made by the
Governor during the session of the Legislature. In the meantime
the Legislature adjourned. After the adjournment, to wit: on
the seventh of April following, during the recess of the Legisla-
ture, the Governor appoiuted Mr. Kuhl to fill the vacancy occasioned
by the death of Mr. Sanderson. The case was argued before the
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Supreme Court of that State, and the opinion delivered by Van
Syckel, J., who states the following, among other reasons, for sup-
porting the position that the Governor had the power to make the
appointment, no matter how the vacancy occurred or at what time:

“On the contrary, it may be said that while there is no
uncertainty as to the point of time, when the vacancy will
occur in such a case, there is uncertainty, whether the Sen-
ate will be in session, and therefore a word implying an unp-
expected event is properly used. It may also be argued
that if the uncertainty implied by the word ‘happens’ is as
to the Senate being in session, the vacancy does not happen
then, the time of that is certain, but the Senate hapens not
to be in session, and that the Constitutional clause should
be xead as follows: ‘When it happens that the Senate is not
in session when there is a vacancy.”’ This would give the
Governor power to appoint in all cases of vacancy. These
suggestions are made to show that the import of this clause
is not free trom doubt.”

After reviewing the authorities and precedents in such cases, the
following rule of construction is laid down:

“All these opinions are based upon the idea that the
power involves the performance of a duty, intended for the
public good, and necessary for the effective administration
of the government, and they discard the notion that the
point of time at which the vacancy occurs has anything to
do with the power of tlie President to make a provisional
appointment.” The Supreme Court of New Jersey holds
that “happens’” means “happens to exist” as used in the Con-
gtitution. (Fritts v. I{uhl, 51 N. J. Law Reports, 191.

It will be observed that the word “happen” in all of the opinions
and cases above cited was construed to be used in the sense of
“happen to exist,” and that it was held to apply to all kinds of
“vacancies,” whether the vacancy “happened” or “occurred” by
death, resignation, removal, the beginning of the term of a new
office where no incumbent had either been elected or appointed, or
a vacancy occasioned by the expiration of a term. No distinction
was made in the kind of a vacancy to be filled, but it was uniformly
held that the power to appoint was complete when the vacancy “hap-
pened to exist,” without reference to the manner in which or time
when the vacancy 'occurred. Tt seems to me that these cases con-
clusively establish the rule of construction set out at the beginning
af 1his point of our argument.
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If we were to write into the constiutional provisions for the fill-
ing of vacancies in the United States Senate the meaning which
has been uniformly applied to the word “happen,” it would read as
follows:

“If vacancies ‘happen o ewist; by resignation or other-
wise during the recess of the Legislature of any State, the
Executive thereof may make temporary appointments until
the next meeting of the Legislature, which shall then fill
such vacancies.”

There can be no possible question about this being the proper
meaning of the provision in question under the rules of construction
applicable thereto. It will not be gainsaid that on the twenty-first
day of April, A. D. 1899, there “happened to exist” a vacancy in the
office of United States Senator from Pennsylvania. On this day
the Governor appointed the Honorable M. 8. Quay to fill the exist-
ing vacancy until the next meeting of the Legislature. It is our
contention, therefore, that, inasmuch as a vacancy existed after the
adjrourqment of the Legislature, it was the duty of the Executive,
under the provisions of the Federal Constitution, to make a tem-
porary appointment.

1L

In the discussion of this question two theories of the use of the
word “happens” have been insisted upon. The opposition to the
right of the Govermor to make an appointment insists that the
word “happens” refers to a vacancy caused “fortuitously,” while
the other side contend that it is a generic term and is used in the
sense of indicating that a vacancy continues to exist. As the argu-
ment has progressed it is practically conceded by the opposition
that the Governor has a right to make an appointment to fill a va-
cancy caused by resignation, or death, or removal, or refusal to ac-
cept the office, or disqualification to hold the office, but that it does
not apply to the case of filling a vacancy caused by the expiration of
a full term; in other words, it is contended that a vacancy, within
the constitutional meaning, is not created where no incumbent has
first been chosen by the Legislature to fill the full term.

I can see no good reason why a vacancy occasioned by the failure
of the Legislature te elect at the beginning of a full ‘term, is less
a vacAncy than one occasioned by any other cause. The great weight
of authority and precedent supports the construction which favors
the power of the Governor to make appointments in all cases.



72 REPORT OF THE ATTORNEY GENERAL. Off. Doc.

Let us see what the word “vacancy” means. Black and Bouvier
define the word “vacancy” to be “a place which is empty.” Web-
ster defines it as “The state of being destitute of an incumbent.”
The natural and common sense meaning of the word “vacancy,’
as applied to an office, is that any office without an incumbent is
vacant within any proper legal or constitutional construction.

This question was raised before the Supreme Court of Arkansas,
where, in a very able opinion by Smitli, J., the following principle
is laid down:

“At the time of the adoption of this instrument, it had
been settled in the case of the State v. Sorrel, 15 Ark., 664,
under the provisions of the Constitution of 1836, not essen-
tially different from the present Constitution, so far as con-
cerns this question, that, upon the happening of a vacancy
the election is for the unexpired portion of the term, and not
for a full term of four years. The controversy is thus nar-
rowed to the point, whether upon the creation of an -addi-
tional circuit, there is a present vacancy in the office of
circuit judge. Can a vacancy occur in an office which has
never been filled? Vacancy is the state of being empty or
unfilled. Vacant lands are unoccupied lands. A vacant
house is an untenanted house. A vacant office is an of-
fice without an incumbent; and it can make no difference
whether the office be a new or an old one. An old office
is vacated by death, resignation or removal. An office
newly created becomes ipso facto vacant in its creation.”
(State ex rel. C. W, Smith v. Askew, 48 Ark.; 89.)

The word “vacancy,” applied to offices was again construed by
the Supreme Court of the State of Indiana, in the case of Stocking v.
The State, wherein Stewart, J., delivering the opinion of the court,
said, inter alia:

“The vacancy followed as a natural consequence of their
doing what they had a right to do—create a new circuit.
There is no technical nor peculiar meaning to the word ‘va-
cant,’ as used in the Constitution. It means empty, un-
occupied; as applied to an office, without an incumbent.
There is no basis for the distinction urged, that it applies
only to offices vacaled by death, resignation, or otherwise.
An existing office, without an incumbent, is vacant, whether
it be a new or an old one. A new house is as vacant as one
tenanted for years, which was abandoned yesterday. We
must take the words in their plain, usual sense.” (Stocking
v. The State, 7 Ind., 329.

The question has been considered at some length by the Su‘preme
Court of the State of Pennsylvania under the provisions of section
8, Article IV, of the State Constitution, which provides for the
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filling of vacancies that may happen in any judicial or any other
elective office which the Governor is or may be authorized to fill.
The facts in the case were as follows: Evans, on the fifth day of No-
vember, 1878, was duly elected to the office of county surveyor for
a term of three years. On the seventeenth day of April, 1878, an
act was passed authorizing the erection of new counties, and on the
twenty-first day of August, 1878, Luzerne county was divided and
the county of Lackawanna erected therefrom. Patrick M. Walsh
was appointed by the Governor on -the twenty-first day of August,
1878, to fill the vacancy in the office of county surveyor occasioned
by the ercction of the new county. The old surveyor claimed the
right to hold over and perform the duties of his office on the ground
that it was never vacated, and that since the erection of the new
county no vacancy within the statutory meaning existed in said of-
fice which authorized the Governor to make an appointment. The
case was argued by some of the ablest lawyers of our State and taken
to the Supreme Court, where Mr. Justice Woodward, one of our
most learned jurists, in an opinion delivered in 1879, consiruing the
word “vacant,” among otller things, said as follows:

“It meant ‘to be cmpty, void or vacant; ‘to be void of,
free from or without, to lack or want a thing.” Vacant lands
were described as lands that were ‘uninhabited or uncul-
tivated” The Roman law gave the word precisely the same
meaning. Vacant pcssessions were defined by Ulpian, in
the Pandects, to be such as were ‘free, unoccupied, owner-
less; Dig. 38, 17.2. And many of the derivatives from the
English verb retain the exact meaning of the original Latin
word. To be ‘vacaxt, in its primary sense, is “to be deprived
of contents; empty, not filled’ The first definition of ‘va-
cancy’ is ‘the quality of being vacant; emptiness.” The words
‘vacant lands,” so familiar in the Pennsylvania courts, con-
vey as to description of subject-matter, the precise idea
which Caesar conveyed in explaining the public policy of
the Suevi. Suorrounding their own territories they desired,
to as wide an extent as possible, vacare agros. De B. Gal.
IV.3. Usage has warranted the employment of these words
in an enlarged and broader sense, but the primary and
strictly grammatical meaning which they still retain is iden-
tical with their exclusive original signification. The result
is that the word ‘vacancy’ aptly and fitly describes the con-
dition of an office when it is first created and has been filled
by no incumbent. The need to strain and torture terms
would lie in the opposite direction.” (Walsh v. Common-
wealth, 89 Pa. St., 425)

Numerous authorities might be cited in support of the rule of
construction hereinbefore stated. In fact, it may be very seriously
questioned whether any authority can be cited upon which a lawyer
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would be willing to rely that takes a different view of the question.
We have already shown, in the first point of this argument, that the
word “happens” applies to every vacancy that “continues to exist”
after the Legislature has adjourned, and now we contend, in the
light of the authorities above mentioned, and numerous others that
could be cited, that the word “vacancy” applies to every office with-
out an incumbent, which the Governor has the power to fill, no
matter how the vacancy is created; so that the conclusion neces-
sarily forces itself upou us that the Governor has the right to fill
any vacancy that happens from any cause, and which exists after the
Legislature has adjourned.

The only constitutional anthority for the filling of vacancies either
by appointment or election, is that contained in the provision: “If
vacancies happen by resignation or otherwise during the recess
of the Legislature of any State, the Executive thereof may make
temporary appointments until the next meeting of the Legislature
which shall fill such vacancies.” It will be observed that the va-
cancy is, in the first instance, to be filled by temporary appointment
and then permanently by election by the Legislature. It must not
be forgotten that the plain language of the Constitution does not
classify vacancies for the purpose of making temporary appoint-
ments or permanent elcctions. The Constitution does not specify
that certain kinds of vacancies are to be filled by temporary appoint-
ments and certain cther kinds by permanent elections. Even a
casual reading of the constitutional provision malkes it clear that
vacancies which can he filled by temporary appointments are the
same kind of vacancies that can be filled by permanent elections.
The language of the Cowstitution will not admit of any other con-
struction. It is too plaiu to be doubted. It is there to be read of
all men. “If vacancies happen by resignation or otherwise” the
Executive may then make teniporary appointments to fill said va-
cancies until .the next meeting of the Legislature “which shall then
fill such vacancies.” What vacancies can the Legislature fill at its
next meeting? The Constitution says all vacancies that the Executive
did fill or could have filled by temporary appointments. This is
clearly indicated through the whole context of the provision in refer-
ence to the filling of vacancies and especially by the use of the ad-
jective “such.” “Such vacancies.” What vacancies are meant?
The vacancies mentioned in the first part of the clause; that is, va-
cancies that happen “by resignation or otherwise” and which the
Executive has the right to fill by executive appointment.

The word “such” is defined by the Century Dictionary to mean;
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“1. Of that kind; of the like kind or degree; 'like; similar.
“2. The same as previously mentioned or specified; not other or
different.”

So that when the word “such” is used before the word “vacancies”
in the latter part of the clause, it means the same kind of vacan-
cies mentioned in the first part of the clause in reference to Execu-
tive appointments. ‘Hence it appears that there can be no vacancy
filled by the Legislature that could not, in the first instance, have
been filled by Executive appointment; or, to put it in other words,
every vacancy which the Legislature can fill by election the Governor
can fill by temporary appointment. It is admitted that the Legisla-
ture can fill all vacancies, no matter how created, and it therefore
follows that the Governor can fill by temporary appointment the
same Lkind of vacancies. The vacancies to be filled by Executive
appointment are as broad as the vacancies which can be filled by

election.

On the question of vacancies and the duty of executives to fill
by appointment, Senator Edmunds, of Vermont, in discussing the
Bell case in 1879, said:

“I think the Senator from‘Massachusetts has pretty nearly
demonstrated that the actual decisions of the Senate are not
adverse to the claim of Mr. Bell, from New Hampshire, but
I think the error into which the public or the governors of
the states have fallen is in talking about terms in Sena-
torial offices. Jivery Senator has a term; that is true; but
the office is a continuous office.- The office of two Senators
from a State never expires, and it has not any periods in
it as respects the office. It has periods as it respects the
person who is to fill them, who must go again to his State
that is to have the person renewed and again inducted; but
the office is perpetual and continuous. Therefore, when
the Constitution speaks of a vacancy happening in the of-
fice of Senator, it is not speaking of any particular period
of six years or of three years, or of one, if the legislature
has filled up the vacancy before, but it is speaking of a va-
cancy in the representation of the State, the filling of which
is necessary to fulfill the purposes of the government, and
wherever that vacancy occurs or happens from whatever
cause, and as the Constitution says, ‘by resignation or
otherwise,” without specification in any way, it is to be
filled.”

“The highest mission of Constitutional duty is to have
that vacancy filled, until, as the Copstitution limits jt, the
governing power of the State, the Legislature next coming
after the occurring of this vacancy, may have an opportunity
to fill it, and there the Constitution limits the power of the
Executive, because—because it says (if the Senator will
pardon me a moment until I finish my sentence) that the
'Governor may fill until the next meeting of the Legislature.

9

v
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That having ‘occurred, his power is of course exhausted,
and he cannot fill again.” (Congressional Record, Vol. 9,
Part I, page 138.)

The Senator herein holds that the power of the Governor to fill
the vacancy is limited until the next meeting of the Legislature.
I do not agree with his construction of the limitation placed upon
ithe Executive in making these appointments. The Governor has
the authorjty to fill the vacancy at all times, but his appcintee can
Irold only until the next meeting of the Legislature. If that Legisla-
ture does not elect therc is a new vacancy under the authorities
and decisions hereinbefore cited. This, however, is of no importance
in the discussion of the present case for ‘the reason that the Gov-
ernor has exercised the authority in the first instance only. Whether
or not he can exercise it a second time need not be taken into con-
sideration in this discussion.

I11.

Much of the difference of opinion which has existed on this ques-
tion for upwards of thrce-quarters of a century has arisen on ac-
count of the proper construction to be placed on the words: “By
resignation or otherwise.” Those who take a technical view of the
Constitution hold that the words “resignation or otherwise” are words
of limitation, and tbhat the word “otherwise” is intended to indicate
a vacancy that happens in some such manner as by resignation. Those
who take a broader and more liberal view of the Constitution contend
that the word “otherwise” is intended to indicate every other kind of
vacancy that may happen to exist than by resignation.

It is a cardinal rule in the interpretation of constitutions that the
instrument must be so construed as to give effect to the intention
of the people who adopted it. It has been frequently decided that
the words used in a constitution are to be taken in their natural and
popular sense, unless they are technical legal terms, in which case
they are to be taken in tlieir legal signification. The words “resigna-
tion or otherwise” are not technical legal terms, and therefore do
not come within the purview of the exception to the general rule.
The general rule of consuruction certainly must apply to the words
“resignation or otherwise.” The popular as well as the philological
meaning of the word “otherwise” is “other ways,” and if ‘this rule
is to be applied, it would seem as though there could be no doubt
what the word “otherwise” means as used in the Constitution.
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The following extracts taken from the speeches of Senators who
have advocated this broad and more liberal construction of the con-
stitutional provision very clearly express what appears to be the
rational and reasonable meaning of these words:

Senator Edmunds, in a very able presentation of the Bell case,
among many other strong points made, stated the rule as follows:

“The Constitution Is speaking of vacant office and not
of the incumbent at all except in the first phrase. There is
‘where the Senator from Georgia and I appear to differ.
The Constitution is Jooking to have each State represented
in this body, all the time and by some method the Consti-
tution provides and looks to do it; and therefore when it
uses the word ‘otherwise’ it uses a comprehensive term, so
that in whatever way a State ceases to have opportunity
to express its full voice here in this council of States, it
shall be filled up temporarily by the Governor until the
Legislature, the chief and sovereign power in the State next
meeting, can have an opportunity to fill it.”

Senator Turpie, in discussing the question in the Mantle case in
1893, expresses himself on the use of the words “by resignation or
otherwise,” as follows:

“The original draft of the instrument did not contain the
words ‘by resignation or otherwise’ Having done away
with the obstacle in the use of the word ‘happen,’ the op-
ponents of this consiruction take refuge in the phrase ‘by
resignation or otherwise.’ They claim that it is a limitation
upon the power of the governor, and that the vacancy which
happens is one that is occasioned by resignation, or, as they
claim it, ‘otherwise,” meaning by similar modes to resigna-
tion, something like resignation. We of the majority say
that ‘otherwise’ includes every other casualty, by which a
vacancy should occur; every other casualty, no matter what
it may be. ‘Otherwise’ means ‘other ways’ Géntlemen
may examine Johnson, the contemporary authority with the
Constitution of the United States, the nearest contem-
porary, the first of English lexicographers, not the last nor
the least in learning. He defines the term ‘otherwise’ to
mean ‘other ways,’ iu another manner, in a different mode
or manner, not in a gimilar way, not in the same way, not
in a way like the first named.” And the real question in
this debate is not how a vacancy occurred, but whether it ex-
ists.”

Senator Hawley, m discussing the proper use of these words, in
1893, said:

“There is no escape, in my judgment, from the conclusion
that it is right to seat Mr. Mantle unless you can find it in
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the construction of the word ‘otherwise.’” That is the only
escape. Otherwise the Governor has the right to appoint.
So it is of some consequence to know what ‘otherwise’
means. 1t-is of no consequence in dealing with the 999,999
out of the 1,000,000 common people, because they know that
‘otherwise’ means ‘other ways.’ It takes a lawyer to find
out that ‘otherwise’ is simply one of the species of ‘other;
that it is only practically equivalent to likéwise; that
‘otherwise’ is something right along in the direction of what
you have been at all the while.”

Sepator Spooner, in the Corbett case, in 1898, puts his side of the
controversy very strongly in the following language:

“There are preceding ‘otherwise’ not particular words of
the same nature, but the single word ‘resignation.” If the
phrase were ‘by death, refusal to accept, resignation or
otherwise,” the word ‘otherwise,” would not be restricted by
the specific words, because ‘they are not of the same na-
ture. ”

“What word of the same nature as resignation, and tak-
ing its meaning from resignation, is covered by ‘otherwise’?
Is it ‘expulsion’? Its nature is manifestly different. Is
it ‘death’? The same is true as to this word. To attempt
to restrict this sweeping and common word as is proposed
is certainly a noveliy.

“If it had been the purpose of the framers of the Consti-
tution to restrict the power to fill vacancies, as contended, I
suspect they would have found an easy way, without using
one of the broadest of general words and leaving future gen-
erations to ‘hold it down’ by the application of maxims of
construction.

“If they had enterfained the purpose imputed to them,
it would have been very much easier for them to have said
‘by resignation or in a similar manner, or ‘by like causes,
although that would not have Jeft the subject free from em-
barrassment, regard being had to the difference in nature
of the events causing vacancies.

‘They certainly could not have intended that the word
‘otherwise,” which means, both philologically and popularly
a ‘different manner,” should be construed to mean a ‘differ-
ent like mannper.””

If the provisions of a Constitution are to be construed in such a
manner as to carry out the intention of the people who made and
adopted it, it follows that auy historical knowledge that we may
be able to acquire in reference to the meaning of any of the words
used will be of great value in determining what is meant by the
use of those words in the Constitution. In this connection we have
the authority of James Madison, who is the only person to give
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exact information as to why the word “resignation” was used in the
conslitutional provision in reference to the filling of vacancies.
In Vol. V-of Elliott's Debales, at page 396, is contained this record:

“Mr. Madison, in order to prevenl doubts whether resigna-
tions could be made by Senalors, or whether they could re-
fuse to accept, moved to strike out the words after ‘vacan-
cies” and insert the words ‘happening by refusals to ac-
cept, resignations or otherwise, may be supplied by the
Legislature of the State in the representation of which such
vacancies shall happen, or by the executive thereof until the
next meeting of the Legislature.”

On the sixth day of -August, 1787, the report of the Committee of
Detail was made by Mr. Rutledge, and in reference to the provision
for the filling of vacancies in the office of United States Senator,
Article V, Bection I, provided as follows: “The Senate of the United
States shall be chosen by the Legislature of the several states.
Each Legislature shall choose two members. Vacancies may be
supplied by the Executive until the ne&t meeting of the Legislature.
Each member shall have one vote” |

The,report of the Committee on Detfail was then taken up, dis-
cussed and amended by the convention. That provision in reference
to vacancies, above set out, was amended on the motion of Mr. Madi-
son to read as follows;

“Vacancies happening by refusals to accept, resignation
or otherwise, may be supplied by the Legislature of the
State in the representation of which such vacancy shall
happen, or by the executive thercof, until the next meeting
of the Legislatare.”

It will be obscrved that Mr. Madison offered the motion and made
use of the word “resignations” in order to prevent any doubt about
the right of a Senator to resign. He himself has so stated ir his
papers and no one has undertaken to dispnte the reason given by
him for the inf{roduction of the word “resignations.”

After the convenlion had voted for and agreed te that provision
in reference to the filling of vacancies, as compleled by the amend-
ments offered by Mr. Madison, a commitiee on style and arrange-
ment wag selected by ballol for the purpose of putting in better form
the style and arrangement of the Constitution. It will be observed
that the comumittee on style and arrangement did not have the an-
thority to add new matter or change the substance of the provisions
of the Constitution, their office and their only office being to perfect
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the style and arrangement of the instrument. When the committee
on style and arrangement reported the Constitution, the provision
in reference to vacancies read: ’

“And if vacancies happen by resignation or otherwise
during the recess of the Legislature of any State, the execu-
tive thereof may make temporary appointments until the
next meeting of the Legislature, which shall then fill such
vacancies.”

The committee on style and arrangement having re-written what
had been agreed to by the Convention, must necessarily have adopt-
ed the foregoilng as the best phraseology to express what the Con-
vention had agreed to upon the motion of Mr. Madison. To express
it in ¢lbher words, the committee on style and arrangement must
have intended that the words “by resignation or otherwise” should
cover all the subjects as expressed in the motion of Mr. Madison.

It seems clear, from this historical recital of the facts, that the
word “resignation” was retained for the purpose expressed by Mr.
Madison, to wit: to indicate that there could be no doubt about the
right of United States Senators to resign if they chose so to do,
and the words “or otherwise” must have meant all other forms of
vacancy included in the motion of Mr. Madison; that is, all other
kinds of vacancies.

Iv.

It is apparent that the framers of the Constitution tried to pro-
vide against vacancies. ‘Being practical men, they must have fore-
seen that vacancies would frequently occur by resignation, by ex-
pulsion, by disqualification, by refusal to accept and by failure of
the Legislature to elect; and they certainly intended that any of
these vacancies sbould be filled temporarily by executive appoint-
ment, This is the natural and common sense construction of this
constitutional provision. Any other construction makes it neces-
sary to differentiate in each case presented, and makes an inquiry
imperative at the very outset as to what class of vacancy was cre-
ated. Tt makes a classification of vacancies; one class which the
Governor has the right to fill by appointment, and the other class
which he has not the right to fill. It seems to me that no such su-
per-refinement was intended by the Constitution. Under this lim-
ited construction the Senate makes an inquiry in each case as to
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which class the vacancy belongs. If it is a vacancy by death, then
it is said the Governor has the right to appoint; if it is a vacancy
by expulsion, the Governor has the right to appoint; if it is a va-
cancy by disqualification, the Governor has the right to appoint;
and if it is a vacancy by resignation, the Governor has the right to
appoint. In the case of a vacancy occasioned by the refusal of the
person elected to serve, the Governor has the right to appoint. But,
according to this peculiar classification theory insisted upon by the
‘opposition, a vacancy that occurs and continues to exist by reason
of the expiration of a term by the efflux of time cannot be filled by
Executive appointment. The reason, spirit, and common sense of
the constitutional provisien will not justify such a distinction. This
distinction is made on the theory that all vacancies to be filled by
Executive appointment must happen in some such manner as by
resignation.

A vacancy caused by death is as unlike a vacancy caused by resig-
nation as it is possible to conceive anything to be. A vacancy
caused by death is unespected, unforeseen and without any ele-
ment of voluntary will power acting upon it. A vacancy caused by
resignation is deliberate, premeditated andis the result of one’s
own volition. Take a vacancy that is caused by expulsion. In such
a vacancy the wishes or desires of the Senator expelled are in no
way regarded. He is expelled by the action of the Senate sitting
as a deliberative body, having the constitutional right to pass upon
the qualifications of its own members. The vacancy is created, not
by any wish of the member himself, but by the action of his asso-
ciates over which he has no control. Such a vacancy is the very
antithesis of a vacancy caused by resignation. In the case of resig-
nation, the Senator himself acts regardless of what his fellow mem-
bers in the Senate may think or do. In the case of expulsion the
Senate acts regardless of what the member affected may think or
do. In the one case the individual Senator has no control over the
action of the Senate, and in the other case the Senate has no con-
trol over the individual Senator in the exercise of rights guaran-
teed to him under the provisions of the Constitution. Centainly
the supporters of the theory that all vacancies must be caused in
a like manner to a vacancy by resignation must find some other
theory upon which to support their argument. The theory of “like-
negs” fails them in this contention. How much more in keeping
with the general, broad spirit of the Constitution, and how much
more nearly it is allied to the thought that the framers of the Con-
stitution intended the membership in the Senate to be kept full,

6--23--1900
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to say that the phrase “if vacancies happen by resignation or other-
wise” was intended to fill every vacancy that could exist in the Sen-
ate, no matter from what cause.

As we have shown in another branch of this argument, the word
“vacancy,” as applied to an office, means one that is without an in-
cumbent, an office that is emply. An office without an incumbent,
no matter for what reason, is a vacancy that ought to be filled, and
it was clearly the intention of the framers of the Constitution to
provide for filling such vacancies temporarily by Executive ap-
pointments.

The construction of the Constitution for which we contend would
settle, for all time, the whole controversy about the filling of va-
cancies. This construction makes it unnecessary to go into re-
finements to differentiate one kind of a vacancy from some other
kind of a vacancy. Adopt this construction and it will not be
necessary, by the use of ingenious and subtle arguments upon the
question of technical phraseology, to say that this particular va-
cancy is caused by something like unto a resignation and that an-
other vacancy is caused by something unlike a resignation. Adopt
now the theory of construction for which we are contending, and
it is my opinion that many of the unseemly contests involving the
eleclion of United States Senators will no longer fret the public
mind. '

On the question of what is a proper construction to be placed on
the word “otherwise,” we have the expression of some of the most
experienced Senators who have discussed it at one time or another.
It seems to me that that construction should be adopted which will
most easily keep a full representation in the Senate from the various
States. Upon this question see the remarks of Senator Edmunds
in the Bell case, in 1879, in the Congressional Record for that year,
page 189:

“The Constitution is looking to have each State repre-
sented in this body all the time and by some method that
the Constitution provides, and looks to do it, and therefore
when it uses the word ‘otherwise’ it uses a comprehensive
term, so that in whatever way a State ceases to have oppor-
tunity to express its full voice here in this council of States,
it shall be filled up temporarily by the Governor until the
Legislature, the chief and sovereign power in the State,
next meeting, can have an opportunity to fill it.”
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See also the minority report of the Committee in that case. Con-
gressional Record for 1879, page 185:

“The purpose of the Constitution is to always have the
Senate full. To meet the case of a vacancy happening in
the recess of a Legislature, the Comstitution clothes the ex-
ecutive with the power of temporary appointment. The
purpose to keep the representation of the State always full
requires the construction which authorizes such appoint-
ment when the vacancy happens at the beginning of the
term as much as if it happen at any other time.”

To the same effect are the remarks of Senator Cameron, of Wis-
consin. ‘Congressional Record for that year, page 815:

“It has been stated repeatedly that one leading object
of the Constitution was to keep the seats of Senatorsalways
full. But the framers of the Constitution saw that a vacancy
might happen, might come to pass, might befall, during a
recess of the Legislature, when it would be not impossible,
but inconvenient and expensive, to assemble the Legislature
for the purpose of filling that vacancy. To provide against
that contingency the Constitution provides that the execu-
tive may fill vacancies. The Constitution makes no distinc-
tion between vacancies which happen at the commencement
of the term, in the middle of the term, or at the end of the
term.” '

To the same effect are the remarks of Senator McDonald, of In-
diana, at page 317:

“This is admitted by all a permanent body, the perma-
nent branch of the National Legislature. The purpose of
its creation was that it should be perpetual and its constitu-
ent parts are made up of the representatives of States.
Each State is entitled to two Senators in this body, to two
representatives on this foor.”

Senator Hunton, of Virginia, summed up his views of the proper
construction in the Mantle case, at page 333, as follows:

“No one can read this provision (of the Constitution) and
fail to find an intention to keep the Senate full-—always
full. When it is composed of less than two from each
State it does not measure up to the standard prescribed
by the Constitution. Its framers intended to provide for a
full Senate. If this is so, we should incline to that construc-
tion which will more nearly and more certainly keep the
Senate full.”
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Attorney General Taney, in placing a construction upon that pro-
vision of the Constitution which requires the President to fill up
vacancies that may happen during a recess of the Senate, says:

“The Constitution was formed for practical purposes,
and a construction that defeats the very object of the grant
of power cannot ba a true one. It was the intention of the
Constitution that the oflices created by law should always
be full.”

If the rule of construction hereinbefore contended for, and which
is well stated in the opinion of Attorney General Taney, is the cor-
rect one, then it seems as though there ought to be no difficulty in
arriving at a proper meaning of the constitutional provision. The
framers of the Constitution meant to keep the representation in
the Senate full, and to this end, provided for the filling of vacancies
by Executive appointment until an election could be made by the
Legislature.

Upon 'this question, see remarks of Senator Edmunds in the Bell
case in 1879:

“Now let us see where is the harm, what is the danger
1o the Constitution. to the public interests, to the general

welfare to hold that view? Tt is said that the Legisla-
tures are the coanstituency. Suppose they are—I do not
think they are in a correct zense—but I shall not waste time
by going intn that—where is the harm, the danger of the
misrepresentation of a State if, when a Legislature on the
first occasinn when it ought to have elected in advance of
the time when the term begins, in order to provide that its
representation may be always full, the Governor of the State
elected by the people, and as we all know is the practice, for
very short terms, th¢ representative of the people just as
much as the body of {he Legislature is, shall do it and allow
the people of that State to have their representation in this
hall for the time that the Constitution has limited, until
the Legislature can meet again and try it.” (Congressional
Record, 1879, page 351.)

In another part of his argument in the Bell case, Senator Ed-
munds, said:

“So, then, Mr. President, I have no difficnlty with this case
myself after hearing all that has been said on this subject
aud thinking about it, and I believe if we decide it in favor
of this candidate, a matter of very little practical conse-
quence of course, becuuse the Legislature shall meet o soon,
we shall have established a just and wise decision in favor
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of giving the people of every State who are the persons who
are really represenied the fullest opportunity in one way or
another to have their seats here kept full.” Congressional
Record, 1879, p. 351.)

V.

It is earnestly contended by the opposition that the power of the
Governor to fill vacancies by temporary appointment is exhausted
when ‘the Legislature of the State has had the opportunity to fill the
vacancy when in session. We do not believe that this is a proper
construction of the language of the Constitution. Other provisions
of the Constitution of similar import have not been subjected to
such a construction. In this connection the construction that has
been placed upon the provisions of the Constitution authorizing the
President to fill up vacancies during a recess of the Senate is of
great value. It is almost a parallel case. The recess appointments
of the President are to hold until the end of the next session of the
Senate, but in many instances, the next session of the Senate either
refused to confirm the Presidential appointments or neglected to
do so; in each of which cases there was another vacauncy in the
office. It has, however, been uniformly held that, where the Presi-
dent had first made a temporary appointment until the end of the
next session of the Senate, and for any reason the office had not
been filled for the full term by confirmation during a session of the
Senate, another vacancy existed, and one which could be temporarily
filled until the end of the next session of the Senate. The follow-
ing are some extracts taken from the opinions of the A'ttorneys Gen-
eral of the United States who have passed upon the question in-
volved:

Attorney General Taney, in advising the President in 1832 upon
.that question, said:

“The appointment of Mr. Gwinn during the last recess
‘filled up’ the vacancy which had then bappened, and the
office remained full; and there was no vacancy, from the
time of his appointment and acceptance, until the close of
the late session. The nomination made not being confirmed
by the Senate, the commission granted by the President ex-
pired at the end of the session; and the moment after it
closed, the office again became vacant. This was a new
vacancy.” (Opinions of Attorneys General, Vol. 2, page
526.).
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Again, Attorney General Legare, advising the Secretary of War,
in 1832, stated the principle in the following language:

“A vacancy having occurred during a recess, the Presi-
dent had filled it up by a temporary appointment, under the
clause of the Constitution in question; then, after the
meeting of the Senate, had made another nomination, which
was not acted upon by the Senate; and so the office being
now vacant, the question is, has the President power to fill
it up again, by granting a commission which shall expire
at the end of the next session of the Senate? This question,
however difficult it may appear to have been rendered by
opinions thrown out, or proceedings had in analogous cases,
does seem to me, with all possible deference for the superior
wisdom of others, to admit of no doubt, whether it be con-
sidered as one of pure legal science, or as a matter of public
expediency.”

“The convention very wisely provided against the possi-
bility of such evils by enabling and requiring the President
to keep full every oflice of the government during a recess
of the Renate, when Lis advisers could not be consulted; not
only =0, but, making allowance for the tardiness and uncer-
tainties irseparable from the debates and proceedings of
all deliberative bodies, they extended this indispensible
authority to the very last moment of the session. My opin-
ion is, that the same overruling necessity which applied to
the original vacancy applies to the second one, created by
an omission of the Senate to act on a nomination. (Opin-
ions of Attorneys General, Vol. 111, pp. 674, 676.

Again, Attorney General Mason, 1846, wrote an opinion to the
President, in which he suvstains the position taken by his predeces-
sors upon the question of the right to again fill by appointment
places which had been rireviously filled by temporary appointment,
but which the Senate had not confirmed. The rule is stated in the
syllabus of that opinion as follows:

“Even though the vacancy occurred before the session
of the Senate, if that body, during its session, neglected to
confirm a nomination to fill it, the President may fill it by
a temporary appointment; and public considerations seem
to require him to do so.” Opinions of Attorneys General,
Vol. 4, p. 528)

Attorney Gencral Speed, in 1867, advised the Secretary of the
Treasury to the same effect.  The principle is stated in the syllabus
of that opinion in the following language:

“Where the President made a temporary appointment of
a Collector of Internal Revenue during a recess of the Sen-
ate, and no nomination was made during the next regular
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session, or during an extra session called thereafter, it was
held that the President, after the adjournment of the extra
session might fill the vacancy by a second temporary ap-
Il)%n)tmen't.” (Opinions of Attorneys General, Vol. 11, p.

To the same effect is the precedent established by Governor Pat-
tison in the appointment of Robert Watchorn to be Factory In-
spector under the provisions of the act of May 20, A. D. 1839 (P. L.
248). Being authorized under the provisions of the statute named
to appoint a Factory Inspector, whose appointment should be con-
firmed by the Senate, he sent to that body the name of Robert
Watchorn. The Senate refused to confirm the appointment. On
the adjournment of the ILegislature, no appointment having been
confirmed by the Senate, the Governor held that a vacancy existed,
and he filled the samc¢ by appointing Robert Watchorn to the posi-
1ion of Factory Inspector after his nomination had been rejected
by the &Senate. The State Treasurer having asked for an
opinion upon the questicn of whether or not the salary of the Fac-
tory Inspector, appointed as aforesaid, should be paid out of the
public funds, Attorney Genecral Hensel advised him that the ap-
pointment had been froperly made, and that his salary should be
paid. In the syllabus of that case the principle is stated as fol-
lows:

P

“Watchorn was appointed Factory Inspector by the Gov-
erpor. His nomination was rejected by the Senate. He
was then appointed after the adjournment of the Senate.
Held, that Watchorn’s appointment was valid and the State
Treasurer was justified and authorized in recognizing him
and his warrants as those of a de facto and a de jure officer.”

A very analogous case was raised in the State of Rhode Island.
William A. Pirce was declared by the General Assembly of that
State to have been, on November 4, 1884, clected a Representative
in the Forty-ninth Congress. The National House of Representa-
tives, on January 25, 1887, resolved that he was not elected; that
the scat was vacant; and that neither he nor any other person re-
ceived a majority of the legal votes cast at the election on November
4, 1884. This, then, was a case of the people of that district having
failed to elect a Congressman. The question was then raised before
the Supreme Court, whetlier, under the provisions of Article I, sec-
tion 2, of the Constitution of the United States, which provides
“When vacancies happen in the representation from any State, the
execntive authority therefor shall issue writs of election to fill such
vacancies.” the (Governor should issue a writ for a special election
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to fill the vacancy. It was contended in ‘that case that it was not
such a vacancy as was contemplated by the provisions of the Con-
stitution above named. The Supreme Court held that it was a va-
cancy within the meaning of Article I, section 2, above referred to,
and the Governor had power to issue a writ of election to fill the
same. (In re Representation Vacancy, 15 R. 1., 621.)

The question was raised in the State of Oregon, wherein the Su-
preme Court laid down the following rule:

“Yacancy in an office is one thing, and term is another.
An office may be vacant and filled many times during a term
of four vears.” (State v. Johns, 2 Oregon, 507.)

Admit that the Legislature failed to do its duty, it does not fol-
low that the power of the Governor to fill vacancies under the Fed-
eral Constitution is either exhausted or abridged. ‘This position is
stpported and emphasized by the remarks of Senator Edinunds,
in the Bell case, wherein he said:

“It might indeed be said, Mr. President, that even this
conduct of the Legislature under the c#rcumstances, this
omitting to try to elect, was a very great chance; it has so
happened by a casaalty, by misinformation, by misunder-
standing what the decision of this body was supposed to
be, as some say they did, or understanding it correctly, so
that it would fall wirhin the strictest meaning of the most
extraordinary chancc in the world that they should have
been so misled as it is now said they were. But that I ad-
mit is not a sound argument, .for they were bound to know
the law, and if the law gave them the power to elect they
might have elected. ‘But my point is that, failing to do
their duty within thbe Constitution as it stands, the Gov-
ernor of that State had a right to fill up the vacancy until
the Legislature should meet again. Then they are to fill
it, as it is a vacancy.” {Congressional Record, 1879, page
350.)

The opinions and cases above cited show that executive appoint-
ments to fill vacancies do not depend upon the action of the Legisla-
ture. It is the duty of the Legislature to permanently fill vacancies
in the United States Senate, but if, for any reason, that body fails
to do so, the vacancy still exists in the office, and the Constitution
intends that these vacancies shall be temporarily filled. The Rhode
Island case is directly in point. There the people—a more sovereign
power than the Legislature—failed to elect a Congressman. A va-
cancy existed by reason of the failure of the people to elect, and the
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Supreme Court held that it was the duty of the Governor to issue
a writ of election to fill this vacancy. In that case the only man-
ner of filling the vacancy was by a special election for that purpose.
A vacancy in the office of United States Senator, caused by the
failure of the Legislature to elect, cannot be said to stand on a
higher plane than where the people failed to elect, and if a va-
cancy existed in the latter case which had to be filled by the Gov-
ernor issuing a writ to hold a special election, it seems as though
the same rule would require the Governor to fill a vacancy tempo-
rarily until it could be filled permanently by the next Legislature.
If the theory that the State should go unrepresented because the
Legislature failed or neglected to do its duty is the correct one, then
the same rule should apply to a Congressional district where the
people had failed to do their duty, and in the Rhode Island case, that
district must have gone nnrepresented until the next election. The
Supreme Court of that State, however, repudiated this doctrine.

VI.

Any rule of official action prescribed by the Federal Constitution
may be followed by the Chief Executive of any State to the exclu-
sion of a different rule prescribed by the Constitution and laws of
such State. It therefore follows that, when a vacancy “happens to
exist” during a recess of the Legislature of any State in the office
of United States Senator, the Executive thereof may make a tem-
porary appointment until the next meeting of the Legislature, even
if the Constitution of the State provides a different method for the
filling of vacancies. That the Federal Constitution, within the limit
of its powers, is the supreme law is well settled both by the provi-
sions of the Constitution itself and the anthorities and decisions con-
struing ithe same. The following authorities are cited in support
of this position:

Section 2, of Aritcle VI, of the Constitution, provides as follows:

“This Constitution, and the laws of the United States
which shall be made in pursuance thereof; and all treaties
made, or which shall be made, under the authority of the
United States, shall be the supreme law of the land: and
the judges in every State shall be bound thereby, anything
in the Constitulion or Laws of any State to the contrary not-

withstanding.
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Chief Justice Marshall, in the case of McCulloch v. Maryland, de-
cided in 1819, defined the relations between the Federal and State
Constitutions in his usually clear and forceful manner:

“If any one proposition could command the universal as-
sent of mankind, we might expect it would be this—that the
government{ of the Union, though limited in its powers, is
supreme within its sphere of action. This would seem to
result, necessarily, from its nature. If is the government
of all; its powers are delegated by all; it represents all,
and acts for all. Though any one State may be willing to
coutrol its operations, no State is willing to allow other to
control them. The nation, on those subjects on which it
can act, must necessarily bind its component parts. But
this question is not left to mere reason: the people have,
in express terms, decided it by saying, ‘this Constituion, and
the laws of the Uniled States, which shall be made in pur-
suance thereof,” ‘shall be the supreme law of the land,” and
by requiring that the members of the State Legislature, and
the officers of the execative and judicial departments of
the States, shall take the oath of fidelity to it. The gov-
ernment of the United States, then, though limited in its
powers, is supreme; and its laws, when made in pursuance
of the Constitution, form the supreme law of the land. ‘any-
thing in tbe Constitution or laws of any State to the con-
trary notwithstanding.’” (4 Wheaton, p. 464.)

“The Coustituion of the United States is the supreme
law of the land and is equally binding upon the Federal
government and the States and all their officers and people.”
(Black’s Constitutional T.aw, section 18.)

“The constitotional functions of the Governor of a State
are regulated to some extent by the Constitution of the
United States, and chiefly in relation to matters concern-
ing the intercourse of the States with each other and with
the representation of the State in Congress.” (Black’s
Constitutional Law, page 279.)

Mr. Justice Grier, of the United States Supreme Court, very aptly
states the principle in the following language:

“The Constitution of the United States is the supreme
law of the land and binds every forum, whether it derives
its authority from {le State or from the United States.”
(Cook v. Moffatt, 5 Howard, p. 308.)

To the same effect is the case of Sinnot v. Davenport, wherein the
principle is stated as follows:

“An act of Congress, passed in pursuance of clear author
ity, under the Constitution, is the supreme law of the land,
and any law of a State in conflict with it is inoperative and
void.” (22 Howard, 227.)
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On the twenty-first day of April, 1899, a vacancy existed in the
office of United States Senator from this State. A Legislature,
whose duty it was to elect a Senator to fill the vacancy caused by
the expiration of a full term on the third day of March, preceding,
had failed to do so. The Governor, under the authority of section
2, of Article II, of the Federal Constitution, which is the Supreme
law of the land for the filling of vacancies that exist during the
recess of a Legislature, appointed a person to fill that vacancy until
the next meeting of the Legislature, as provided in the Article of the
Federal Coustitution referred to, and he is, therefore, entitled to
his seat.

VIL

Section 4 of Article II of Constitution of Pennsylvania provides:

“In case of a vacaucy in the office of United States Sen-
ator from this Commecnwealth, in a recess between sessions,
the Governor shall convene the two Houses, by proclama-
tion on notice not exceeding sixty days, to fill the same.”

Just when and under what circumstances the Legislature is to be
convened in extra session for the purpose of filling a vacancy in
the office of United States Senator under our State Constitution
miust be decided by the Executive. The power vested in the Gov-
ernor to convene the Legislature on extraordinar§ occasions must
always be exercised in a manner to -carry out the intention of the
framers of the Constitution. If, however, any question of construc-
tion arises, by which it is necessary to decide whether the occasion
has arisen for the exercise of this extraordinary power, the Execu-
tive himself must decide it. His decision, in passing upon a ques-
tion of comstitutional coustruction involving the exercise of these
extraordinary powers, mrst necessarily be final and conclusive.

Cooley, in his work on Gonstitutional Limintations, section 41 and
following, states the rule thus:

“It follows, therefore, that every department of the gov-
ernment and every official of every department may at any
time, when a duty is to be performed, be required to pass
upon a question of constitutional construction. Sometimes
the case will be such that the decision when made must,
from the nature of things, be conclusive and subject to no
appeal or review, however erroneous it may be in the opin-
ion of other departments or other officers; but in other cases
the same question may be required to be passed upon agair

10
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before the duty is completely performed. The first of these
classes is where, by the Constitution, a particular question
is plainly addressed to the discretion or judgment of some
one department or officer, so that the interference of any
other department or officer, with a view to the substitution
of its own discretion or judgment in the place of fthat to
which the Constitution has confided the decision, would be
impertinent and intrusive. Under every constitution, cases
of this description are to be met with; and, though it will
sometimes be found difficult to classify them, there can be
no doubt, when the case is properly determined to be one
of this character, that the rule must prevail which makes
the decision final. )

“We will suppose, again, that the Constitution empowers
the executive to convene the Legislature on extraordinary
occasions, and does not in terms authorize the intervention
of any one else in delermining what is and what is not such
an occasion in the constitutional sense; it is obvious that
the question is addressed exclusively to the executive judg-
ment, and neither the legislative nor the judicial depart-
ment can intervene to comnpel action, if the executive decide
against it, or to enjoin action, if, in his opinion, the proper
occasion has avisen.”

Under the provisions of the Constitution of Pennsylvania in refer-
ence to the convening of the Legislature in extra session for the
purpose of electing a person to fill a vacancy in the office of United
States Senator, two questions may very properly arise.

1. Whether or not the Governor is required to convene the Legis-
lature in extra session to elect a person to fill a vacancy in the office
of United States Senator, which vacancy occurred during the regu-
lar session of the Legislature which had the opportunity of electing
a Senator but failed to do so; or, whether this provision of the Con-
stitution requires the Governor to convene the Legislature in extra
session for this purpose only when the vacancy occurs in the recess
and at a time when the regular session did not have the opportunity
of making a choice to fill the vacancy.

2. The second question which naturally arises is as to the time
when the extra session shall be convened, if convened at all. It is
contended, on one side, that the extra session should be convened
immediately upon the adjournment of the regular session. On the
other hand, it is contended that the (Governor can exercise a discre-
tion as to the time when the extra session shall be convened; that is
te say, it may be called any time between the adjournment of the
last regular session and the meeting of the next biennial session
by giving proper notice of the time when the extra session is to
be convened. 'The very fact, however, that these two questions are
raised under the provisions of -our constitution makes it necessary
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that the power of decision should be vested somewhere. It is only
fair to state that able lawyers divide on both of the questions here-
inbefore stated. Who, ucder the Constitution, is to place upon this
provision a construction that will be conclusive? These are ques-
tions that address themselves to a single department of the State
Government, that is, to the Executive. The Governor, who is
elected by the people and who is responsible to them for his acts,
and who issues the mandate in calling the Legislature together, must
necessarily decide what is a proper construction to be applied in
the exercise of this extraordinary power. Under the Constitution
and laws of our State there is no other authority to pass upon these
questions. When, therefore, the Governor, in placing a construc-
tion upon this provision, says that the Constitution does not mean
that an extra session shall be called when the vacancy occurs during
a regular session, his decision, under the authority hereinbefore cited,
must be conclusive.

The same principle applies in the disposition of the second ques-
tion. 'When the Executive, in the performance of his duty and the
exercise of a reasonable discretion vested in him, decides that he
has the right to call an extra session of the Legislature at any time
between the adjournment of the last Legislature and the convening
of the next biennial session, by giving proper notice, his decision in
this respect, must necessarily be conclusive. It may be contended
ihat the construction placed upon the Constitution is not the proper
one, but it will be admitted that there must be, in every form of
government, some officer or tribunal whose duty it is to finally deter-
mine all doubtful questions. In this instance it is plainly the duty
of the Executive, and he believed that the provisions of the Consti-
tution under c¥nsideration should receive a reasonable and rational
construction.

In the exercise of his discretion, he did not feel called upon to
convene the Legislature in extra session to fill a vacancy at the very
time the regular session was balloting day by day for the purpose
of electing a United Staies Senator. In his opinion it seemed like a
foolish and futile thing to convene the extra session after the regu-
lar session had exhausted all possible efforts to make an election.
In this case the regular session continued to ballot for many weeks
after the vacancy occurred without producing a result. During the
several months the Legislature was convened in regular session it
became evident that it would be impossible for a majority to agree
upon any candidate. If it had been called together in extra session
the result would have been the same and there would have been
no election. The vacancy, in all human probability, would have
existed after the calling of an extra session, just as it did after the
regular session had made every possible effort to elect a Senator.
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The calling of a extra session would mean the expenditure of several
hundred thousand dollars of the public funds, and, with the par-
tisan and factional feeling engendered during the several months
of the regular session, no election would have resulted.

Under these circumstances, the Executive, in the exercise of his
discretion, held that the Constitution did not require him to couvene
the Legislature in extra session. The vacancy, however, still con-
tinued to exist, and, under the authority of the Federal Constitu-
tion, a temporary appointment was made. The Executive of the
State was the only autkority called upon to place a construction
upon this constitutional provision, and he has done so, and his de-
cision upon this question, whether it be a correct or an erroneous
one, under the authorities, is held to be final and not subject to re-
view.

The Supreme Court of the State of Colorado, in passing upon a
question of kindred character, states the rule as follows:

“Whether or not an occasion exists of such extraordi-
nary character as demands a convention of the General As-
sembly in special session, under the provisions of section 9,
article IV of the Constitution, is a matter resting entirely in
the judgment of the Executive.” (9 Colorado, 642.))
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PRECEDENTS.

THE FOLLOWING INTERESTING PRECEDENTS WILL BE OF
USE IN PROPERLY ARRIVING AT A CONCLUSION OF THIS
VEXED QUESTION:

The precedents of the Senate are not uniform on the question
of seating Senatorial appointments to fill vacancies at the begin-
ning of a term by reason of the failure of the Legislature to elect.

In 1790 John Walker, of Virginia, was appointed to fill a vacancy
at the beginning of a full term caused by the refusal of George
Mason to accept. The Scnate seated him.

In 1793 Kensey Johns, of the State of Delaware, was refused ad-
mission on credentials of the Executive of that State.

In 1797 William Cocke, of Tennessee, was appointed by the Gov-
ernor and admitted by the Senate.

In 1801 Uriah Tracey, of Connecticut, was appointed by the Ex-
ecutive of that State and seated by the Senate.

In 1801 William Hindman, of Maryland, was appointed and seated
under similar circumstarces.

In 1803 John Condit, of New Jersey, was appointed and seated
to fill & vacancy at the beginning of a full term.

In 1809 Joseph Anderscn, of Tennessee, was appointed by the Ex-
ecutive and seated by the Senate.

In the same year Samuel Smith, of Maryland, was appointed and
seated under similar circumstances.

In 1813 Charles Cutts, of New Hampshire, was appsinted by the
Executive and seated by the Senate to fill a vacancyat the beginning
of the term. i

In 1817 John Williams, of Tennessee, was appointed by the Ex-
ecutive and seated by the Senate.

In 1825 James Lanman, of Connecticut, was appointed by the Ex-
ecutive, and the Senate refused to admit him on his credentials of
appointment. In this case the Executive of the State of Connecti-
cut anticipated a vacancy and appointed Lanman before the va-
cancy occurred by reason of.the expiration of the term. Judge Story
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states that this was the reason the Senate refused to seat Lanm'a(p,
holding that an Executive appointment could not be made to fill a
vacancy unti] the vacancy existed.

In 1837 Ambrose H. Sevier, of Arkansas, was appointed to fill an
anticipated vacancy from that State and the Senate gave him hig
seat. The Sevier case would seem to overrule the Lanman case.

In 1879 the Executive of New Hampshire appointed Charles H.
Bell to fill a vacancy at the expiration of a full term and before the
Legislature of that State had made an election. The whole ques-
tion of the filling of vacancies by Executive appointment was fully
discussed in this case, and a majority of the Senate decided in favor
of the right to make the appointment.

This precedent was followed in the Henry W. Blair case from the
same State in 1885.

Gilman Marston, of the same State, was appointed under similar
circumstances in 1889, and was admitted on his credentials of ap-
pointment. '

In the period from 1879 to 1889 it seems as though the Senate
had considered the precedents settled in favor of recognizing Execu-
tive appointments.

In 1893 Samuel Pasco, of Florida, was appointed by the Executive
of his State to fill a vacancy at the expiration of a full term, and
he was seated on his credentials.

At the same session, however, Lee Mantle, of Montana, who was
appointed by the Governor of that State, to fill a vacancy at the
expiration of a term, was denied his seat. The Mantle case was the
first precedent made by the Senate from 1879 to 1893, against the
seating of Executive appointments.

The precedent of the Mantle case was followed in the Corbett case
in 1898.

The above summarized statement of the precedents in reference
to the sealing of Xxecutive appointments to fill vacancies in the
Senate at the expiration of a full term, shows conclusively that
there has been no well-defined rule of Senatorial action in such cases.
Since the adoption of the Federal Constitution there have been 156
Executive appointments to fill vacancies in the Senate. The vacan-
cies which have been filled in this manner have been occasioned in
many ditferent ways, as by death, by resignation, by refusal to serve,
by expulsion, by holdinz incompatible office, by expiration of full
term and non-election by the Legislature.
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The following is the number of Executive appointments to fill
vacancies caused in different ways:

Bydeath, ........... . . i i 67
By resignation, ........... ... . ool 64
By expulsion, ........... e 3
By refusal to serve, ....... ..ol 1
By holding incompatible office, .............. 1

By expiration of term and non-election of suc-
cessor by the Legislature, ................. - 20

Of the executive appointments made to fill vacancies at the begin-
ring of a full term the Senate has seated 14 and rejected 6.

If we apply the precedents about which there is no controversy
to Senator Quay we can more readily understand just what they
establish and the line of distinction that is attempted to be drawn
in the present case.

If some other person had been elected by the Legislature at its
last session, and after elcction had refused to accept without having
served a day, and Mr. Quay had been appointed to fill that va-
cancy until the next meeting of the Legislature, his right to a seat
would not be questioned. This is the case of John Walker, of Vir-
ginia, in 1790.

If some other person had been elected by the last Legislature prior
to its adjournment, but the person so elected had never taken the
oath of office and had died prior to the meeting of the Senate, and
Mr. Quay had been appointed to fill that vacancy, he would have
been entitied to a seat. This is the case of Mr. Hayward, the va-
cancy caused by whose death has been recently filed by the appoint-
ment of Mr. Allen, of Nebraska.

Again, if some other person had been elected by the Legislature
and the Senate had refused to seat him because he had not been a
citizen of the United States a sufficient length of time, and the va-
cancy so caused should have been filled by the appointment of Mr.
Quay, the Senate would give him his seat. This is the case of Albert
Gallatin, of Pennsylvania, about 1790.

Again, if the Tegislature of Pennsylvania had been convened in
session and adjourned in the year preceding the expiration of the
term of Senator Quay, and had made no attempt to elect a United
States Senator, and the vacancy had continued to exist after March
3, 1899, and the Executive had appointed Mr. Quay, he would have
been enhtled to his seat. This is the case of William Cocke, of Ten-
nessee, in 1798; Bell, of New Hampshire, in 1879; Blair, of the same
State, in 1885; and Marston of the same State, in 1889.

7--23--1900
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Again, if the Legislature bad met and adjourned in the year 1898
without having attempted to make an election and the Executive
bad appointed Mr. Quay to fill the vacancy until the next meeting
of the Legislature, he would have been entitled to his seat under the
following precedents: Tracey, of Connecticut, in 1801; Hindman, of
Maryland in 1801; Condit of New Jersey, in 1803; Anderson, of
Tennessce, in 1809; Smith, of Maryland, in 1809; Cutts, of New
Hampshire, in 1813, and Williams, of Tennessee, in 1870.

In all of the precedents to which I have referred the vacancy was
occasjoned by the expiration of a term, and by reason of the failure
of the Legislature {o act, or, after it had acted, by reason of the
person elected failing to serve or by reason of his disqualification.
In each case the vacancy began on the fourth of March after the
expiration of a full term: and continued up to the time of the ap-
pointment and the meetir:g of the next session of the Senate. The
conditions presented in those cases are all embraced in the case now
before your committee for consideration, the only difference being
that, in our case, the Legislature, instead of entirely ignoring the
question of the clection of a United States Senator, made an cffort
te do so, but failed. This is the only particular in which the present
case difters from the former ones. It seems to me, however, that
there is no such difference as would justify the seating in one case
and the refusal to seat iu the other. In all of the cases mentioned
the vacancy was at the beginning of a full term, and it continued
to exist until the Executive appointee took the office. It seems
to me the rule ought to be the same in the case now in controversy.

The great weight of Senatorial precedent is in favor of seating
Lxecutive appointments. Representation in the Senate should al-
ways be kept full, and the only way in which it can be kept full or
nearly so, is by recognizing the right to fill vacancies temporarily
under the authority of the Executive to appoint.

JNO. P. ELKIN,
Attorney General.
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PROCEDURE.

“The Attorney General is the legal adviser of the Governor, the
heads of Departments and of the various State Boards, heads of
State institutions, Mine Inspectors and other State officials, and,
when requested, furnishes orally or in writing formal opinions on
questions arising in the administration of the State Government.
The written opinions are published bi-ennially in his report to the
Legislature, and those rendered upon matters of public interest
within the past two years have been included in the present report.
The natureand extent of the Attorney General’s duties do not permit
him to furnish legal advice to individuals other than those officially
connected with the State Government.

The Attorney General receives for collection from the Auditor
General and State Treasuser all claims due the Commonwealth from
any source, whereupon he proceeds to collect the same by suit or
otherwise as he deems most conducive to the interests of the Com-
monwealth, and pays over to the State Treasurer all moneys imme-
diately upon his receipt of the same. While most of these claims
are transmitted to him for collection by the State Treasurer and
Auditor General, as aforesaid, it is his duty to collect any claims due
the Commonwealth which may be certified to him by any other State
official or State board. 'He has the right of access at all times to
the books and papers in the offices of the Auditor General and State
Treasurer, and, in his discretion, may cause a settlement and collec-
tion of moneys appearing to be due thereby. In conjunction with
the Auditor General and State Treasurer, forming what is com-
monly known as the “Bo&rd of Public Accounts,” he revises and re-
settles accounts for tax or any other debt due the State, whether
from corporations, city or county officers or individuals. Uppn
formal request of the Insurance Commissioner or the Commissioner
of Banking, accompanied by evidence showing insolvency or a busi-
ness conducted contrary to law, it becomes the duty of the Attorney
General to proceed by a suggestion for an order to show cause, in
the Dauphin county court, against insolvent and illegally conducted
insurance companies, trust companies and building and loan asso-
ciations, with a view to the winding up of their business and the ap-
pointment of receivers. He also has authority under the law to
compromise and adjust, before or after suit, any claims due the
Commonwealth which have been certified *to him for collection,
upon such terms as he deems to the best interest of the Common-

wealth.
(101)
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He examines the preposed charters of incorporation of banks and
insurance companies, the amendments or renewals of such charters,
and if he finds that they conform to law he approves the same. He
has power generally to act for the Commonwealth in all litigation
to which it may be a party, but he is never concerned officially in
any criminal action. He also prosecutes writs of quo warranto and
other extraordinary legal remedies in the name of the Common-
wealth. The Attorney General is a mewnber of the Board of Prop-
erty, the Board of Public Accounts, the Board of Pardons and the
Medical Council of the State. The functions of these Boards are
fully set forth in their appropriate places in the Biennial Report
for 1895-6.

The practice of the Department upon application for writs of quo
warranto or mandamus or other extraordinary legal process is as
follows:

Upob receipt of petition or application, requesting the Attorney
General to institute said proceedings, a certain day is fixed as a time
of hearing. Notice of the application and the time of hearing, to-
gether with a copy of the petition or application, is required to be
served by the petitioner upon the respondent. At the time fixed
for the hearing the respective parties are heard in person or by
counsel at the Attorney Genral’s office in Harrisburg. Testimony
is taken either orally or by affidavit, and if a prima facie case is
made out by the complainant, the Attorney General allows the writ
asked for by a simple order to that effect, without filing a formal
opinion setting forth the reasons for his action. If the writ re-
quested is thus allowed he files his suggestion or bill in the court
of common pleas of Dauphin county, which court, under the act of
1870, (P. L. 57), is endowed with special jurisdiction to hear and de-
termine all cases and proceedings in which the Commonwealth is
@ party. While the genecral practice is to institute all proceedings
of this character in said court, the complainant can, by giving suf-
ficient reasons tlierefor, insfitute the proceedings at the relation
of the Attorney General in his own proper county. If it shall ap-
pear to the Attorney General in his discretion that the petitioner
or complainant lias not made out a prima facie case, he will refuse
the application by simple notification that the writ has been re-
fused without giving reasons. The hearing of these cases by the
court presents no peculiarities, the quo warranto cases being heard
upon suggestion and answer and the equity cases upon bill and an-
swer as in the courts of other counties. The nature and scope of
the various proceedings referred to is indicated by the schedules
hereinafter found. .

The practice with regard to settlements for tates and other claims
is as follows:
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These claims come into the hands of the Attorney General only
by certification from the Auditor General after settlement made by
that official in conjunction with the State Treasurer. If the debtor,
after having received a copy of the settlement from the Auditor Gen-
eral, neglects to take an appeal therefrom to the court of common
pleas of Dauphin county within sixty days after the approval of
such settlement by the State Treasurer, the Auditor General certi-
fies said settlement to the Attorney General for immediate collec-
tion, and without further delay an action of assumpsit is brought
upon this settlement in the Dauphin county court. The summons
obtained from the prothonotary of said court is sent for service to
the sheriff of the county in which the office or residence of the debtor
is located, together with a copy of the settlement filed in the suit.
The sheriff makes his return of service through this Department to
the prothonotary, and if the claim is not paid or adjusted and no
formal affidavit of defense is filed, judgment is taken upon the return
day for the amount of tax or claim, together with interest thereon,
at the rate of 12 per cent. from sixty days after the date of settle-
ment, Attorney General’s commissions at 5 per cent., and costs of
suit. If a formal affidavit of defense is filed before the return day,
the case is included in a trial list which is prepared semi-annually
when warranted by the accumulation of suits, and tried at a special
session of common pleas fixed by the court of Dauphin county. If,
however, the debtor should, within sixty days after settlement, file
with the Auditor General a formal appeal from the settlement, the
said appeal, together with a specification of the legal objections to
said settlement, is filed in the office of the prothonotary of Harris-
burg, and the proceeding is also included in the trial list above men-
tioned. The practice in settlements for bonus on charters or in-
crease of capital stock is the same as in other claimg except that the
interest charged is but 6 per cent. from the date when the bonus be-
comes due.

The trial of suits of the Commonwealth for unpaid taxes, bonus
and other claims presents some peculiarities. The Dauphin county
court, as mentioned above, has special jurisdiction under the act of
1870. Under the act of April 22, 1874 (P. L. 109), all tax cases may
be tried without the intervention of a jury by filing in the proper
office a stipulation to that effect, and nearly all of the Common-
wealth’s cases are thus tried. Testimony is taken either orally or
by affidavit. Many cases are tried entirely by affidavits. As in
all other cases either party has the right of appeal from the opinion
and finding of the court, and all such appeals are argued before the
Supreme Court at its annual session in Harrisburg unless advanced
by special order. Cases which involve consideration of the Federal
Constitution may be further appealed to the United States Courts,
but such appeals are infrequent.



LIST OF CLAIMS RECEIVED FROM THE AUDITOR GENERAL AND

SCHEDULE A.

OTHERS IN 183 AND 1900,

Name of Party.

Nature of Claim.

Amount.

\
\

Remarks.

Samuel 8. Laughlin, Recorder of Deeds, Clarion county,

Honesdale Weater Works Company,

Island
Izland
Island
Island
Island
Island
Izsland
Islana
Island
Island
Island
Isiand
Island
Island
Island

The Bradstreet Company )

Irwin
nIrwin
Irwin
Irwin
Irwin
Irwin
Irwin

Manor Electric Company,

Manol

Park
Park
Park
Park
Park
Park
Park
Park
Park
Park
Park
Park
Park
Park
Park

Company,
Company,
Company,

Company,

Company,
Company,
Company,

Company, -

Company,
Company,
Company,

Combany:

Company,
Company,
Company,

Electric Light and
Electric Light and
Electric Light and
Eiectric Light and
Llectric Light and
Electric Light and
Electric Light and
Jeannette Electric Light
Jeunnette Electric Light
Jeannette Electric Light

Power
Power
Power
Power
Power
Power
Power

Electric Company, ....
Cumberland Building and Loan Assocna.tmn Chatta-
rnooga, Tenn.

Company,
Company,
Company,
Company,
Company,
Company,

Compa.ny,
Company, .
Company,
Company,

Pees of office, .......cooo i ihln,

Tax
Tax
Tax
Tax
Tax
Tax
Tax
Tax
Tax
Tax
Tax
Tax
Tax
Tax
Tax
Tax

on capital stock, 1879, ...,..
on loans, 1888, e
on loans, 1894,
on loans, 1895,
on loans, 1896,
on loans, 1837,
on ioans, 1398,
on capital stock,
on capitel siock,
on capital stock, 1885, ......
on capital stock, 1888, ......
on capital stock, 1894, ..__..
on capital stock, 1895,
on capital stock, 1596,
on capital siock, 1897,

on capital stock, 1898, ...
on capital stock, 1876 to 1881
on capital stock, 1896,.

on capital stock, 1897, ......
on capital stock, 1898, P
on capital stock, 1899, ......
on loans, 1897,

on loans, 1898,
on ioans, 1899, ..............
on capital stock, 1897, ......
on ¢apital stock, 1898, ,.....
on capital stock, 1899,
on capital stock, 1898,
on capital stock, 1899,

F‘ees for examlnatlon 1898,

Paid,
Paid.
Paid.
Paid.
Paid.
Paid.
Paid.
Paid.
Paid.
Paid.
Paid.
Paid.
Paid.
Paid.
Paid.
Paid.
Paid.
Paid.
Paid.
Paid.
Paid.
Paid.
Paid.
Paid.
Paijd.
Paid.
Pald.
Paid.
Paid.
Paid.
Peid.
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pany, .
COMPANY, v rrvrvaettiararinssranarsns .
COMDANYT, ~errrevernrseersiassrassenns .
COMPANY, «rverares e b eraa e .
COMPANF, vvcnonrnarasaesseivorirsionnn aeenn

. Watson
Walson
. Watson
. Watson
. Wetson
. Watson
. Watson

COMDANY, vvirasrartoscnssessroasionon

Company, ...

Company, ...

. Watson COMPANY, - ivrreratnnrctoatonceiinnes

. Watson COMDANY, «.vvvrvniar e vaionemaiorsn.

Dnrectors of the Poor, Conyngham and Centralia
Distriet,

Mount Troy and Reserve Township Traction Street
Railway Company.

McKees Rocks and Neville Island Street Railway Com-
pany.

Ellwood and New (Castle Street Ra.ilwa.y Company, ....

EELLELLEE
= g e e o o e

Beech Creek, Altoona and Soutpwestern Railroad Com-
pany
Phlhpsburg, Ebensburg and Johnstown Rallroad Com-
pany.
Altoona Bhort Line Rallroad Company,

Lancaster and Ephrata Railroad Company,
Park Gate and Ellwood Street Railway Company, .....

Overseers of the Poor, White Deer township, Union
county.
Green Ridge Lumber Company,
‘Waller, Stratman & Co., Incorporated,
Walker, Stratman & Co., Incorporated,
Walker, Stratman & Co., Tncorporated,
Taylorville Water Company,
Taylorville Water Company,
Taylorville Water Company,
Taylorville Water Company,
Taylorville Water Company,
George Keller Brewing COoMMDANY, ..veunrrririrrinrrneenas
Webster Gas Coal Company,
Websater Gas Coal Company,
Webster Gas Coal Company,

Fees for examination, 1898, ..,. 26
BOnus, .....iviienisannan Cenerana e alz
ax on leans, 1892, ..... . 87
Tax on loans, 1893, 37
Tax an loans, 1894, 87
Tax on loans, 1885, 87
Tax on loans, 1896, 87
Tax on loans, 1897, 87
Tax on loans, 1898, 87
Tax on loans, 1899, .._............ 87
Board, ma.iniena.nce, ete., ...... b2
Penalt¥, ..covvieeeiiirecianncnnses 5,000
Pennlty, ...t iiiarrianans 3,000
Penalty, ...ocvievnaiiiviinisnranns 5,000
Penalty, ...ciiiiiiiiiiiiianenaenes I 5,000
Penally, ...coviviiiiiiiisienerarns ' 5,000
Penalty, ...ciiiiiiiriiiiineraansas | 5,000
Penalty, ..coivieineroneronrrannnnn 5,000
Penalty, 5,000
Board, maintenance, ete,, ...... 62
on capital stock, 1879, ...... 300

on loans, 1896, ........ ... 41

on loans, 1896, .........iiveae 38

on loans, 1838, ....... 41

on capital stock, 1887, 66

on capital stock, 1889, 166

on loans, 1838, .............. 14

on loans, 1889, 15

on loans, 1890, 53

on loans, 1891, 31

on capital stock, 1896, 125

on loans, 1896, .............. 118

on loans, 1897, .............. 109

Insclvent.
Paid.
Paid. -
Pald.
Paid.
Paid.
Paid.
Paid.
Pald.
Paid.
FPaid.

Claim withdrawn by Depart-
ment of Internal Affairs.

Claim withdrawn by Depart-
ment of Tnternal Affaira.

Claim withdrawn by Depart-
ment of Internal Affairs.

| Claim withdrawn by Depart-

ment of Internal Affairs.
(Claim withdrawn by Depart-

ment of Internal Affairs,
Claim withdrawn hy Depart-

ment of Internal Affairs.
Claim withdrawn by Depart-

ment of Internal Affairs.
Claim withdrawn by Depart-

ment of Internal Affairs.
Paid.

Paid,
Paid.
Paid.
Paid.
Paid.
Paid.
Not liable.
Paid.
Paild.
Paid.
Paid.
Paid.
Paid.
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SCHEDULE A—Continued.
LIST OF CLAIMSE RECEI¥YED FiIiOM THE AUDITOR GENERAL AND OTHERS IN 1888 AND 1900

Name of Party, Nature of Claim, Amount. Hemarks,
Vulcan Works Company, . . Tax on loans, 1894, .............. 152 00 | Paid.
CHY 0f AlLOOIA, it it it it e tt ettt cran e btnnrnnraeeearsares Tax on logns, 189§, 3,567 82 | Paid.
Lehigh Valley Cold Storage COMDANY, «.vorveiieronranaans Tax oo loans, 18%, .. .. .. ........ 69 68 | Paid.
Wayneshburg, Graysville and Jacksonville Telephone | Tax on loans, 1893, ........ 7 26 | Paid.
Company.
Waynesburg, Graysville and Jacksonville Telephone | Tax on loans, 18%7, ......vvvvuvnn 3 80 | Paid.
Company,
Waynesburg, Graysville and Jacksonville Telephone | Tax on capital stock, 1891, ....... 6 50 | Paid.
Company.
Waynesburg, Graysville and Jacksonville Telepheone | Tax on capitel stock, 1892, ...... & 67 | Paid.
Company.
Waynesburg, Graysville and Jacksonville Telephone | Tax on capital stock, 1833, ...... § 78 | Paid.
Company. i
Waynesburg, Graysville and :Jacksonville Telephone | Tax oo capital stock, 1594, 276 ' Paid.
Company.
Wayneshurg, Graysville and Jacksonville Telephone ' Tax on capital stock, 1895, ...... 8 76 ' Paid.
Company, i '
Waynesburg, Graysville and Jacksonville Telephone | Tax on capital stock, 1897, 7 80 Paid.
Company.
Erie Transit COmMpPany, .eeeeoveeeves Tax on capital stock, 1892, ...... 20 00 | Paid.
Erie Transit COMPATY, ..ottt ittt ie i iae s Tax on capital stock, 1893, ...... 20 00 | Pald.
Security Home Purchasing Company, .......covverveon. Fees for examination, 1897, 26 02 | Paid.
Speyverar Hotel COMPANY, . ive e cie ot arbnnmraasasnneanns Tax on capital stock, 1883, ...... ol 60 | Paid.
P. A, Bwartz Company, . Tax on capital stock, 1852, .. .... 76 38 | Paid.
Shamokin borough, ...... Tax on loans, 1897, .............. 334 00 | Withdrawn for re-settlement.
Shamokin borough, ... v e Tax on loans, 18398, .......... 334 00 | Withdrawn for re-settlement.
Pepnsylvania Lime and Fluxking Stone Company, ...... Tax on loans, 1888, ............ 14 25 | Paid,
Anthracite Land Company, .. .ocovr it iiiir i i iieananennn Tax on ca.prtai stock 1896 60 00 | Pald.
Anthracite Land Compazny, ......% crenssenass| TAX on capital stock, 1837, 60 00 | Paid.
Republic Bavings and Loan Assoclatmn Nev- York, Fees for examination, ........... 27 3 | Paid.
Bloomsburg Brass and Copper Company, ............... Tax on leans, 1895, P 68 91 | Paid.
Bloomshurg Brass and Copper COMPANY, .vuiemtavinns Tax on loans, 1887, .............. B3 60 | Paid.
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Bloomsburg Brass and Copper Company,
Bouthern Avenue Land Company, ....
Germania Homestead and Trust Compa.ny,
Oakland-Homestead Loan and Trust Company,
Yolfenden, Shore & Co., Limited, .
Natalie Anthracite Coa.l Oompa.ny.

Natalie Anthracite Coal Company,
Natalie Anthracite Coal Company,

Natalie Anthracite Coal Company,

Natalie Anthracite Coal Company,

Natalie ‘Anthracite Coal Company, .....cveevrivrrnnennnn
Juniata Furnace and Foundry Company,
Juniata Furnace and Foundry Company,
Latrobe Brewing Company, Limited,
Champion Saw and Gas Engine Company,
Duquesne Tube Works Company,
Jefferson FFire Insurance Company,
Frisbie Coal Company, Limited,
Bristol and Trenton Passenger Ra.llwa.y Gompany, .....
Grand Boulevard Sireet Railway Company, .
Youghiogheny Valley Passenger Railway Company,
Bouthwest Connecting Railway Company, .. .
Holmeshurg and Bristol Passenger Railway Company,
Tron City Homestead L-oan and Trust Company,
Central Homestead Loan and Trust Company,
Pittsburg Homestead Loan and Trust Company,
Workingman's Building and Loan Association of Beaver
Falls.
Inter-State Loan and Investment Assoctation, Chicago,
Ills.
Eqguitable Savings Sociely, New York,
Pittsburg Tapering Tube Company, F
Citizens' Ice and Refrigerating Cornpany, ...............
Lynn Slate Company,
Messer Elastic Rotator Company,
Erie Transit Company,
Consolidated Chemical Company,

Tax on loans, 1898,
Bonus,
Fees for examination,
Fees for examination,
Tax on capital stocly, 1889,
Tax onh leans, 1895,

Tax on loans, 1896,

Tax on loans, 1897,

Tax on capital stock, 1895,

Tax on capital stock, 18986,

Tax on capital stock, 1897, ......|

Tax on loans, 1897,
Tax on loans, 1898, ...
Tax on ca.mta.l stock, 1893, ......
Bonus,

Bonus,
Tax on capital stock, 1881,
Tax on capital stock, 1890,
Penalty,
Penalty,
Penalty,
Penalty,
Penalty,
Fees for
Fees for
Fees for
Penalty,

examination,
examination,
examination,

Fees for examination, ..........
Fees for
BoONus, .. oot e
Tax on loans, 1895 .

Tax on ca.plts.l stock, 1891
Tax on loans, 1895, ..

Tax on capital stock 1894
Bonus,

examination,

Paid.
Paid,
Paid to Banking Department.
Puid to Banking Department.
Paid.
Insolvent.
merni,
Insolvent.
ment,
Insclvent.
ment.
Insolvent.
ment.
Insolvent.
ment.
Insolvent.
ment,
Paid.

‘Compromise settles
Compromise settle-
Compromise settle~
Compromise settle-
Compromise settle-

Compromise gettle-

of receivers.

Judgment for Commonwealth,
Suit discontinued,

Buit discontinued,

Defunect,

Judgment for Co'mmonwealth.
Paid.

Defunct.

Paid.

Judgment for Commonwealth,

Defunct.

Defunct.
Judgment.
Defunct.
Defunct.
Defunect.
Paid.
Paid.

Paid.
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SCHEDULE A—Continued.

LIST OF CLAIMS RECEIVED FROM THE AUDITOR GENERAL AND

OTHERS IN 1899 AND 1900.

Name of Party. Nature of Claim. Amount. Remarks.
Keystone Boiler Company, .... BONUS, venirirrrrnitnimnesireonenis 62 50 | Partliy paid.
Pittsburg (Gas Coal and Coke (‘ompany, ................. Tax on gapital stock, 1892, ....., 12 50 | Defunct.
Plttsburg Heating Supply COMPANY, ...vvavirvreannrerss Tax on capital stock, 1895, ...... 30 00 | Faid.
Nunnery Hill Incline Plane COMPANY, - .veeieviarrenanis Tax on gross receipts, 1888, ...... 19 19 Judgment for Commonwealth,
Dithridge Flint Giass COMPANY, .vvverrntrnirrrirarini- Tax on loans, 1889, - 42 75 | Defunct.
McMillan Sash Balance Company, cirerrseraianaee .- TAX on loans, 1894, 15 20 | Defunct
Citizens' Land Association, Bloomsburg, . JBONUS, e e e, 62 50 | Paid.
Consumers' Electric Light and Power Company of Mc- Bonus, ... e e 18 75 | Judgment for Commonwealth.
Adoo.
‘Whitehead Coal Mining Company, ..c..viiieerivineananan BONUS, .iviiiiiiiioinianainannaas 11 25 | Detfunct.
Oriental Enitting and Manufacturing Company, ........ Bonus, 3T 50 | Judgment for Commonwealth.
McKees RHocks Coke Company, L on caplta.l %toc}( 1890 99 00 | Judgment for Commonwealth.
Briiliant Black Slate Company, on capital stock, 1895, ...... 81 20 | Defunct.
Vulcan Works COMPANY, ...t iit i iianiaatnann e nas on loans, 1895, . 167 20 Paid.
Vulcan Works Company, ......... on loans, 1896, ..., 187 20 | Paid.
Vulcan Works Company, ......... P on loans, 1897, 167 20 | Paid.
Vulcan Works COMDANY, vt errrieinretrrasrssiinines on loans. 1898, 167 20 | Paid.
Anthracite L.and Company, < on loans, 1896, 76 00 | Paid.
Anthracite Land Compa.n_v, on loans, 1897, 112 18 | Paid.
Westmoreland Fire Brick Company, ..................... Tax on capltal svtock 1894 ...... 60 00 | Insolvent,
YWestmoreland Fire Brick Company, ... coveivas Tax on loans, 1893, ... 57 00 | Insolvent,
Mankey Furniture Company, ......civivivniiacinana..0ua.| TAxX on loans, 1892, 110 12 | In hands ©f receiver,
Mankey Furniture COmMPANY, .ivvivriivinrinrieeeers..oaa| Ta%X on loans, 1893, ..... 85 12 | In hands of recejver.
Pittsburg Storage Company, Tax on ca.p1ta1 stock, 1893 55 00 | Paid.
Pittsburg Storage Company, ... venrraanea-<| Tax on capital stock, 1895, ...... 110 00 | Claim withdrawn,
Duguesne Light, Heat and Power Compa.ny, ............ Tax on loans, 1892, .............. 22 80 | Not liable,
Duquesne Light, Heat and Power Company, ............ Tax on loans, 1893, 22 80 | Tax paid locally.
Southwark Merchants' Electric Light and Power Com- | BOIUSE, it irrerrinirinraraenenns 62 50 | Defunct.
rany. .
Southwark Merchants' Electric Light and Power Com- | Tax on capital stoek, 1897, ..,... 14 86 | Defunct.
pany.
Watson Land and Improvement CoOmpany, ceeveeiineaas Tax on capital stock, 1895, ...... 750 00 | Judgment for Commonwealth.
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Watson Land and Tmprovement COMPANY, ....c.ieuea rere
Penn Elevator Engineering Company,
Penn Elevator Engineering Company, ......c.cieveanenen
Chambers Glass Company, ..cvverererrinrnarnonioenas
Chambers Glass Company,
Chambers Glass Company,
Chambers Glass CoOmMpPany, ..uicersesrererenencnioses
Pitisburg Storage Company,
Pittsburg Storage Company, ..
Pittsburg Storage Compahy,
Reading City Passenger Railway Company,
Reading City Passenger Railway Company,
Reading City Passenger Rallway Company,
Reading City Passenger Rallway Company,
Reading City Passenger Railway Company,
Reading City Passenger Railway COmpany, ............
Reading City Passenger Ra.llwa.y Company, e
Clearfield Gas Company, ..... .
Clearfield Gas Light Company,
Clearfield Gas Light Company,
Peerless Brick Company,
Peerless Brick Company, ....
Pennsylvania Tndustrial Development Company, .......
Pennsylvania Industrial Development Company,
Parkside Apartment House Company, ..
Olg 1{F{eha.l:»le Building and Loan Assocm.tion Allegheny
i
0Old Reliable Building and Loan Association, Allegheny
City.
Pittsburg, Buffalo and Rochester Railway Company, ..
Royal Petroleum Company,
Columbian Brick Cempany,
Wesztminster Coal COmMDANY, ..iviii oo nrrarernaes
Bower Slate and Pencil Quarry Company,
Bower Slate and Pencil Quarry Company,
Guarantors’ Finance ComMpPany, ..vieeeiiiierniernnneranes
Brownsville Plate Glasg Company,
Brownsville Plate Glass Company,
Farmers’ Creamery COMDANY, .cuvvecerreier i insisarannss
Farmers’ Creamery COMPANY, .cuerroirennivinieianen veren
Farners’ Creamery Company,
Second Ward Market House Association,
Pittsburg Sand Company,

Tax on capital stock,
Tax on loans, 1804,
Bonus,
Tax on capital stock,
Tax on capital stock,
Tax on loans, 1854,

Tax on loans, 1895,

Tax on capital stock,
Tax on capital stock,
Tax on capital stock,
Tax on capital stock,
Tax on capital stock,
Tax on capital stock,
Tax on loans, 1896,
Tax on leans, 1897,
Tax on loans, 1898,
Tax on leans, 1899,
Tax on capital stock,
Tax on capital stock,
Tax on capital stock,
Tax on loans, 1896,
Tax on loans, 1897,
Tax on capital stock,
Tax on capital stock,
Penalty,
TaX on premiums,

1897,

Tax on premiums, 1898,
Tax on capital stock, 1883,
on capital stock, 1867 -to 1880,
on loans, 1893, .......
on capltal atock, 1895
on capital stock, 1894,
on capital stock, 1895,
on capital stock, 1898,
on ¢apital stock, 1896,
on capital stock, 1897,
on loans, 1895,

Tax on loans, 1834,

Tax on loans, 1893, ...
Tax on capltal stock 1895

62

Judgment for Commonwealth,

Defunet.
Defunct.
Paid,
Paid,
Paid,
Paid.
Claim withdrawn.
Claim withdrawn.
Claim withdrawn.
Withdrawn for
Withdrawn for
Withdrawn for
Withdrawn for
Withdrawn
Withdrawn
Withdrawn
Paid.

Paid.

Not liable,
Suit pending,
Suit pending.
Defunct,
Defunct,

Not liable.
Withdrawn for

for
for

Withdrawn for

Defunct.

Defunct. Insolvent.
Insolvent. Defunct.
Insolvent.

Defunct.

Defunct.

In hands of receivers,
Defunct.

Defunct.

Defunct. Insolvent.
Defunct. Insolvent.
Defunct. Insolvent.
Defunct. Insolvent.
Defunct,

re-settlement.
re-gettlement.
re-gettlement.
re-settlement.
for re-settlement.
re-settlement.
re-gettlement.

re-settlement.

re-settlement.
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SCHEDULE A—Continued.
LIST OF CLAIMS RECEIVED FROM THE AUDITOR GENERAL AND OTHERS IN 1899 AND 1900.

Name of Party. Nature of Claim. Amount. Remarks.

Hastings Truss COMPanY, «uevevertirrernteeeenanenennanns Tax on capital stock, 1893, ..... 62 50 | Defunct.
Swift Hardware Company, Limited, ..................... Tax on capital stock, 1894, 60 30 | Defunct and insolvent,
Swift Hardware Company, Limited, .............cvunn Tax on capital stock, 1893, 100 50 | Defunct.
Emlenton Producers’ Oil Company, lented ............ Tax on capital stock, 1892, ...... 284 71 | Insolvent,
Rockland Oil Company, ..... Tax on capital stock, 1894, 224 17 | Defunct.
Rockland Oil COMPANY, ..itiivnin e aierineaananneennecns Tax on capital stock, 1895, ...... 224 17 | Defunct.
Wilmington Dental Manufacturing Company, Tax on capital stock, 1895, ...... 1,947 00 | In hands of receiver.
California Glass COMPANY, .t ver vt riernnrinnennnns Tax on loans, 1892, ........ 34 96 | In hands of receiver,
California Glass COmMPanyY, ..ueirr it irennirnrnenennerens Tax on loans, 1893, .............. 74 29 | In hands of receiver.
California Glass COMPANY, ..uivurerirn it inirieeerernnens Tax on loans, 1896, 65 80 | In hands of receiver.
California Glass CompPany, ...ceeeeteirerereneiirnrnanvens Tax on loans, 1897, 57 57 | In hands of receiver.
California Glass COMPANY, .t .veiirt it arnnnirreenraranreens Tax on loans, 1898, 53 03 | ITn hands of receiver.
Loder Brewing COMPANY, ...vuiiunironreirioancnnannrens Tax on loans, 1398, 250 00 | In hands of receiver.
Loder Brewing COMPaNY, .. .vueirtereeennaseeennanannnen Tax on loans, 1899, 250 00 | In hands of receiver.
Champion Manufacturing Company, ......c.cecvevenanennn BONUS, ...vviier thiiieannan 62 50 | Insolvent.
Champion Manufacturing Company, ..............coe..n Tax on loans 1890, 19 95 | Insolvent.
Uniontown Radiator Company, ......c.oviriviiernnninnnnns BONUS, ..iitiiie it i 31 25 | Insolvent.
Lackawanna Stone Company, .... iivssriiienaee.s.| Tax on loans, 1896, 133 00 | Insolvent.
Watsontown Electric Light Company, ................... Bonus, ..., 18 75 | Defunct.
New York National Building and Locan Association, Tax on capital stock, 1898, ...... 450 60 | In hands of receivers.
Rochester Homestead Loan and Trust Company, ....... Tax on capital stock, 1897-8, 23 10 | Defunct.
Rochester Homestead Loan and Trust Company, ....... Tax on loans, 1892, .............. 14 83 | Defunct.
Dunlo Supply Company, Limited, ...................0o.. Tax on capital stock, 1893, 25 00 | Defunect.
United Collieries COMPANY, .vovviitirriitaie e iieaneenns Tax cn capital stock, 1897, ...... 150 00 | Insolvent.
United Collieries COMPANY, v urvn it inennrniierennnreenns Tax on capital stock, 1896, ...... 150 00 | Insolvent.
United Collieries COmMPANY, «vecvvrenrerrnnrnennennaeninnns Tax on capital stock, 1898, ...... 150 00 | Insolvent,
India Refining COMPANY, .vuerrvirrnreniarrieneeneirnans Bonus, ... e 625 00 | Paid to Auditor General.
Morncngahela Natural Gas Company, ..........coucvvnnnn Tax on capital stock, 1898, .... 272 00 | Withdrawn for re-settlement.
Monongahela Natural Gas Company, ....................| Tax on capital stock 1892-3- 4- -

B-7-99, i 3,359 60 | Withdrawn for re-settlement.
Monongahela Natural Gas Company, ....................|] Tax on capital stock, 1890-1, 1,080 00 | Withdrawn for re-settlement.
Mor.cngahela Natural Gas Company, .........coevvveenn. Tax on capital stock, 1389, ...... 46 67 | Withdrawn for re-settlement.
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Monongahela Natural
Monoxgahela Natural
Monongahela Natural
Monongahela Natural Gas Company,
Third National Bank, Pittsburg,
Bellevue Homestead Leoan and Trust Company, .
Bellevue Homestead Leoan and Trust Company, .

Gas Company,
Gas Company,
Gas Company,

Belleyue Homestead Loah and Trust Company, ........
Rellevue Homestead Loan and Trust Company, -.......

and Loan
and Loan
and Loan

Homestead
Homestead
Homestead
Homestead and Loan
Homestead and Loan
Hemrestead and Loan
Homestead and Loan
Homestead and Loan
Homestead and Loan
Homestead and Loan
Homestead and Loan
Homestead and Loan
Homestead and Loan

Penn
Penn
Penn
Penn
Penn
Penn
Penn
Penn
Penn
Penn
Penn
Penn
Penn

Associatlon,
Association,
Association,
Associatlon,
Association,
Association,
Agssociation,
Association,
Association,
Association,
Association,
Asspceiation,

Association,

Oakland Homestead Loan and Trust Company, .........

Oakland Homestead Loan and Trust Company, .

Oakland Homestead Loan and Trust Company, .........

Snowden
Perkasie
Perkasie
Perkasie
Perkasie
Perkasie
Perkasie
Perkasie
Iron City
Tron City Homestead Loan and Trust Company,
Iron City Homestead L.oan and Trust Company,

Slate Company,
Industrial Establishment
Tndustrial Hstablishment
Industrial Establishment
Industrial Establishment
Industrial Eatablishment
Industrial Establishment
Industrial Establishment

Association,
Association,
Association,
Association,
Association,
Assoclation,
Association,

Homestead L.oan and Trust Company, ......-.

Iron City Homestead Looan and Trust Company, ........

Germania
Germania
Germania
Germania
Germania
Germania

Homestead Loan and Trust Company,
Homestead Loan and Trust Company,
Homestead Loan and Trust Company,
Homestead Loan and Trust Company,
Homestead Loan and Trust Company,
Homestead Loan and Trust Company,

Bonus,

Tax
Tax
Tax
Tax
Tax
Tax
Tax
Tax
Tax
Tax
Tax
Tax
Tax
Tax
Tax
Tax
Tax

on loans, 1896,
on loans, 1837,
on loans, 1898,
on lepans, 1899, ....
on shares of stock 1898
on loans, 1892 to 1895,
on loans, 1896-7-8,
on capital stock, 1892 to 1895,

« on capital stock 1895-7-8, ..

on loans, 1883,
on loans, 1804,
on loans, 1895,
on loans, 1896,
on loans, 1887,
on loans, 1898, ..
on capital stock 1891
on capital stock, 1893,
on capital stock, 1894,
on capital stock, 1895,
on capital stock, 1886,
on capital stock, 1897,
on capital stock, 1598,
on caplital stock, 1892 to 1854,
on capital stock, 1895 to 1858,
on capital stock 1881, ...

on capital stock,
on capital stock,
on capital stock,
on capital stock,
on capital stock,
on loans, 1397,
on loans, 1888,
on loans, 1891, ..............
on loans 1892 to 1898 .....
on caplta,l stock, 1891, ......
on capital stock, 1892 to

on loans, 1890, e

on leoans, 1893,
on loans, 1894,
on loans, 18%5,
on lpans, 18986,
on loans, 18%7,

Withdrawn
Withdrawn
Withdrawn
Withdrawn
Pending.
Pending.
Pending.
Pending.
Pending.
Pending.
Pending.
Pending.
Pending.
Pending.
Pending,
Pending,
Pending.
Pending,
Pending.
Pending.
Pending,
Pending.
Pending,
Pending.
Pending.
Pending.
Pending.
Pending.
Pending.
Pending.
Pending.
Pending.
Pending.
Pending.
Pending.
Pending.
Pending.
Pending.
Pending.
Pending.
Pending.
Pending.
Pending.

for
for
for
for

re-seftlement,
re-settlement.
re-settlermnent.
re-settlement.
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SCHEDULE A—Continued.
LIST OF CLAIMS RECEIVED FROM THE AUDITOR GENERAL AND OTHERS IN 1899 AND 1500,

Name of Party. Nature of Claim. Amount. Remarks.
L]
Germania Homestead Loan and Trust Company, ....... Tax on loans, 1898, ....... . 10 45 | Pending.
Germania Homestead Loan and Trust Company, ....... Tax an capital stock, 1890, ...... 33 00 | Pending,
Germania Homestead Loan and Trust Company, ....... Tax on capital stock, 1893, ...... 55 00 | Pending.
Germahia Homestead Loan and Trust Company, ....--- Tax on capital stock, 1894, ...... 55 00 | Pending.
Germania Homestead Loan and Trust Company, ....... Tax on capital stock, 1895, ...... 65 00 | Pending.
Germania Homestead Loan and Trust Company, ....... Tax on capital stock, 1896, ...... 60 50 | Pending.
Germania Homestead Loan and Trust Company, ....... Tax on capital stock, 1897, ...... 60 b0 | Pending.
Germania Homestead Loan and Trust Company, ....... Tax on capital stock, 1898, ...... 60 60 | Pending.
North Cedar Hill Cemetery Company, on capital stock, 1584, ...... 214 60 | Pending.
North Cedar Hill Cemetery Company, on capital stock, 1885, ...... 214 50 | Pending,
Nerth Cedar Hill Cemetery Company, ....ceeievvaianina. T'ax on capital stock, 1888, ...... 214 50 | Pending.
North Cedar Hill Cemetery Company, ...................| Tax on capital stock, 1887, ...... 214 50 | Pending.
Schuylkill Fire Insurance COMPANY, .vvvverniniranninennn Tax on Eross premiums (6 mo.},
. B 75 75 | Pending.
Schuylkill Fire Insurance COMPANY, .c.oeveeeirnnnrrnrras Tax on gross premiums (6 mo.}, 1
1898, it i 105 71 | Pending.
Schuylkill Fire Insurance Company, on capital stock, 1897, ...... 136 86 | Pending.
Schuylkill Fire Insurance Company, .. on capital stock, 189§, 389 24 | Pending.
Nescopec Coal Company, .... on capital stock, 1877, ...... 98 88 | Pending.
Allegheny and Kiskiminetas E]ectrlc Ra.llwa,y Compa.ny, Tax on capital stock, 1893, ...... 9 B0 | Pending,
Allegheny and Kiskiminetas Electric Railway Company,, Tax on capital stock, 1804, ...... 30 00 | Pending.
Allegheny and Kiskiminetas Electric Railway Company, Tax on capital stock, 1896, ...... 30 00 ; Pending.
Homestead Loan and Trust Company of New Castle, Tax on capital stock, 1896, ...... 18 21 | Pending.
Homestead Loan and Trust Company of New Castle, Tax on capital stock, 1897, ...... 18 21 | Pending.
Homestead Loan and Trust Company of New Cast]e, ...| Tax on capital stock, 1898, ...... 18 21 | Pending.
Homestead Loan and Trust Company of New Castle, ...| Tax on loans, 1894, e 7 62 | Pending.
Homestead Loan and Trust Company of New Castle, ...| Tax on loans, 1885, 7 62 | Pending.
Homestead Loan and Trust Company of Wew Castle, ...| Tax on loans, 1896, 7 62 | Pending.
Homestead Loan and Trust Company of New Castle, ...| Tax on loans, 1897, T 62 | Pending.
Fomestead Ioan and Trust Company of New Castle, ...| Tax on loans, 1858, .............. 7 62 | Pending.
Central Homesgtead Loan and Trust Company, ...... ...« Tax on capital stock, 1895, ...... 10 70 | Defunet,
Central Homestead Loan and Trust Company, ...... ...« Tax on capital stock, 1838, ...... 10 70 | Defunect,
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Central Homestead Loan and Trust Company, ......sse
Central Homestead Loan and Trust COmMpany, ....cisee»
Central Homestead Loan and Trust Company, .....coeee»
Central Homestead Loan and Trust Company, ....oeeeees
Central Homestead Loan and Trust Company, .
Central Homestead Loan and Trust Company, . ..
Pittsburg Homestead Loan and Trust Compa.ny, vabanaea
Pittsburg Homestead Loan and Trust Company, ...cc.».
Pittsourg Homestead Loan and Trust Company, ........
Pittsburg Homestead Loan and Trust Company, ........
Pittsburg Homestead Loan and Trust Company, ......
Pitishurg Homestead Loan and Trust Company,
Fittsburg Homestead Loan and Trust Company, ......-.
Pitisburg Homestead Loan and Trust Company, ........
Pittsburg Homestead Loan and Trust Company, ........
Pittsburg Homestead Loan and Trust Company, ........
Pittsburg Homestead Loan and Trust Company, ........
Pittsburg Homestead Loan and Trust Company, .
Pittsburg Homestead Lioan and Trust Company, ........
Pittsburg Homestead Loan and Trust Company, ........
Pittsburg Homestead Lioan and Trust Company, ........
Security Homestead and Loan Company, ...............
Security Homestead and Loan Company, ............
Security Homestead and Loan Company, ...........c.ceue
Securily Homestead and Loan Company, ......c...eceens
Security Homestead and Loan Company, ...............
Secority Homestead and Loan Company, .......cceeeins
Security Homestead and Loan Company,
Security Homestead and Loan COompany, ............i..
Security Homestead and Loan Company, ...............
Security Homestead and Loan Company, ...............
Security Homestead and Loan Company, ...............
Security Homestead and Loan Company, ...............
Security Homestead and Loan Company, ........iuieuns
Security Homestead and Loan Company, ........c.cieees
Consumers' Brewing Company,
David W. Cotterel, ........ciiiiiarireriaiariiieronsnuanns
Philadelphia Finanee Company, . ..
Philadelphia Finance Company, .
Guarantors’ Finance Company,

Guarantors’ Finance COMPANY, +.veviivarnnntorsrinnnranss
Cuarantors’ Finahce COMPADNY, .. e riiraranatnatoinnnnnns
Guarantors’ F‘ina.nce COMPATLY, v.toheinnirsrsrnrssnsrannan

Tax on capital stock,
Tax on capital stock,

oh loans, 1895,
on leans,
on loans,
on loans,
on loans,
on loans,
on loans,
on loans,
on loans,
on loans,
Tax on loans,
Tax on loans,
Tax on capital
Tax on capital
Tax on capital
Tax on capital
Tax on capital
Tax on capital
Tax on capital
Tax on capital stock
Tax on capital stock

Tax on capital stock,
Tax on capital stock,
Tax on capital stock,
Tax on capital stock,
Tax on capital stock,

Tax on leans, 1892,
Tax on loans, 1893,
Tax on loans, 1894,
Tax on loans, 1895,
Tax on loans, 1886,
Tax on loans, 1897,
Tax on loans, 1898,

1897,
1898,

BONUS, e ceaaenrraanaranearnaesns

Mercantile license tax,
Tax on rvapital stock,
Tax on capital stock,
Tax on capital stock,
Tax on capital stock,
Tax on capital stock,
Tax on capital stock,

1896,
1897,

3,625 00
3,625 00

Defunct.
Defunct.
Defunct.
Defunct.
Defunct.
Detfunct.
Pending.
Pending.
Pending.
Pending,
Pending,
Pending,
Pending,
Pending,
Pending.
Pending.
Pending,
Pending,
Pending,
Pending.
Pending,
Pending,
Fending.
Fending.
Pending.
Pending.
Pending.
Pending.
Pending.
Pending.
Pending.
Fending.
Fending.
Pending,
Pending.
Pending.
Paid.

In hands
In hands

In bands.

In hands
In banda
In hands

receivers.
receivers.
receivers.
recelvers.
receivers,
receivers.
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SCHEDULE A—Continued.

LIST OF CLAIMS RECEIVED FROM THE AUDITOR GENERAL AND OTHERS IN 1883 AND 1900.

Name of Party. Nature of Claim, Amount. Remarks.

I

|
Edison Eleotric Illummatmg Compa.ny, Shamokin, .... Tax on capital stock, 1808, ...... 100 ¢0 | Paid.
Consumers’ Brewing Company, ..... PP = {0 ) ¢ 11 ¥ 4,625 00 | Palid.
Real Estate Investment Company, vevivu.-... Bonus, ... 1,125 00 | Pending.
Pittsburg and Birmingham Traction Cornpa.ny, ciarieen.. Tax on l’.‘ELDltEI.] stock. 1898 ...... 5,763 11 | Paid.
Pittsburg and Birmingham Traction Company, ..........[| Tax on gross receipts (6 mad. ),

1900, e 2,070 66 | Pending.

Brownsville Avenue Street Railway Company, ..........| Tax on caplta] stock 1898 1,895 00 | Pending.
Brownsville Avenue Street Railway Company, ..........| Tax on capital stock, 1899 ...... 1,990 00 | Pending.
Brownsville Avenue Street Railway Company, ..........| Taxon loans, 1899, ................ 760 00 | Paid.

FIT

TIVHANED XENYOLLY HHL AC LY0dT4H

20d HC






116 REFPORT OF THE ATTORNEY GENERAL, Qfrf, Doc.
SCHEDULE B—Continued.
SCHEDULE OF COLLECTIONS.
Year. Name, Amount.
1899,
Jan. 14, | New York, Lake Erie and Western Coal and Railroad
COMIPANY, ettt i ae et ea e e e e et aar s $2,500 00
16, | Beech Creek Railroad COompPany, ...cceieiiriirrennnnnness 1,021 88
17, Pennsylvania Renting Company, T 200 00
17, Beech Creek Railroad Company, ... 11,025 00
17, Dunkirk, A]lcgheny Valley and P.lttsburo' Rallroad Com-
| pany, .. . . .. 2,302 88
17, Lebanon Stove Warks 134 25
| Ot Al, i e e e e s $141,468 36
' The ahove amount was collected during conhcluding
days of the term of Henry C. McCormick.
19, | Westinghousg Electric and Manufacturing Company, 11,250 00
13, | New York, Susquehanna and Western Railroad Com-
=2 1,039 33
19, ( Jefferson Railroad Company, .. 4,721 41
19, | Tioga Ralilroad Company, 207 67
23, | Breckenridge Coal Company, ..... 85 00
26,  Wharton Railroad Switch Compa.ny e 1,101 34
Feb. 2, Hillside Cral and Iron COMDANY, .crvrrevrrenrnennnennnns 2,270 00
2,  Northwestern Mining and Exchange Company, ......... 1,125 00
2, - Northwestern Mining and Exchange Company, ........ 1,080 00
6, TFall Brook Railway COmMPANY, .v.veirirreeiranoenanaorans 3,724 00
10, | Huntingdrn and Broad Top Mountain Railroad Company, 2,038 62
Mar. 1, SBeranton and Pittston Traction COmMpPAany, .. .coveere--vn.s 1,312 50
3, Huntingdon and Broad Top Mountain Railroad and Coal
Company, . . 237 00
4, Erie Electric Motor Company, ............................. | 506 28
9, West Branch Lumber Company, 785 00
9, Blubaker Coal Company, ........iciiriiiiieiiniennnnnnns | 125 00
9, Scranton Rallway and Traction Company, ...............| 1,000 00
10, Long Valley Coal COMPANY, ovuirrr s onremneciiensnnn 50 00
16, Northern Central! Railway Company, .. ... oviviviveiniinn. 4,724 68
16, Western New York and Pennsy]vama Railroad Com-
pany, . 241 11
18, Laurel Run Coal Company, 240 00
18, Upper Lehigh Coal Company, ......c.ooviiiiearnninneannn 757 50
18, | Upper Lehigh Coal Company, T 757 50
18, | Bethlehem Iron Company, L T T 3,214 26
18, | Algonguin Coal ComMPaNnY, ...t iiain et e e eee e 225 00
21, | Mortgage Trust COIMDALY, vttt oot iir o crce e 99 90
22, | Wayneshoro Water COMPANY, ...oo.ooiiiriiiirinnrnnennnns 118 99
22, | Wayneshoro Water Company, S 01
24, | Solicitors’ Loan and Trust- Company e e 34 39
24, | Solicitors® Loan and Trust COMPANY, .. ..vvrviirrrnnnninn.. 656 25
21, | Buffalo Coal Company, ... 233 00
27, | Northwestern Coal and Iron Company, e, 237 06
Apr. 17, | Latrobe Brewing Company, ......... 201 25
May 3, | Curwensville Lumber Company, .v..ocveeevnvnnnn, 545 29
3, | Wayneshoro Waler Company, 190 99
8, | Manor Gas Ccal Cempany, 1,034 £9
June 5, | Manor Gas Coal Company, .... 336 10
7, | Juniata Furnace and Foundry Cornpany, 380 00
30, | Natalie Anthracite Coal Company, ..........c..ovvvv... 13,993 75
July 14, | Wolfenden, Shore & Co., Limited, ...........ccooivvuin... 80 43
Aug, 2, | Champion Saw and Gas Engine Company, 53 00
9, | Southern Avenue Land COMPANY, ...vooeeerenreenrinn.on. 186 25
11, | Bloomsburg Brass and Copper Company, .........o.ou.... 234 11
11, | Republic Savings and Loan Association, 27 34
21, | Anthracite Land Company, ... 132 Q0
22, | Pennsylvania Lime and I‘luxmg ‘Stone Company, - 31 20
28, | P. A, Swartz Company, . . 132 14
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SCHEDULE B—Continued.
SCHEDULE OF COLLECTIONS,
Year. Name. Amount,
|
1899,
Aug, 29, | Speyerer Hotel COMPDANY, ..ourtre e e e aeaeererreens 377 40
Sept. 7, Erie Transit Company, .......oiiiiereiiieriineninnnnss 45 90
12, | Waynesboro, Graysville and Jacksonville Telephone
Company, ... Caen 141 35
20, | Coudersport and Port Allegheny Railroad Company, 344 85
22, | Lehigh Valley Cold Storage Compa.ny, .................... i 87 07
27, | City of Altoona, ..... 3,667 82
Oct. 2, | Vulcan Works, ..... 186 20
1, | Webster Gas Coal Corrpany, " 369 70
A, | Cumberland Building and Loan Assocmt:on e 25 00
20, | George Keller Brewing Company, ............. .. 1 35
Naov, 3, | Taylorviile Water Company, ............ .. 262 95
4, | Walkker, Stratman & Co., Incorporated, .............-... 121 60
16, ( Green Ridge L.umber Company, 300 00
29, | Hostetter Connellsville Coke Compa.ny, e 575 00
29, [ Puritan Coke Comnipany, R ‘ 100 00
Dec 1, | Union Railroad ComDaNY, .eveouurriromrerrrnerriireronnns 4,750 00
1, | Pittsburg and T.ake Frie Railroad Company, ............ 3,200 66
1, | Johnstown Passenger Railway Company, ..........c.vun. : 574 00
15, | Scranton and Wilkes-Barre Consolidated Coal Company ‘ 125 00
18, | Assignee or Coatesville Cagsket Company, . 2 96
22, | Smith, Kline and French Company, .. . 346 04
28, | Jacob Farley, overseer of the poor, Whlte Deer tovm-
Ship, UNION COUDEY, «nvrteneon et ense aaeeeeeeirvaneennens I 52 14
29 |Delaware, Lackawarnna and Western Railroad Company, 10,547 48
1500. !
Jamn, 5, | Jamison Coal COmMPANY, ..ottt it ecaa e aae ey nn 414 00
9, | Berwick Store Company, Limited, .............. ..., 50 00
11, | Black Creek Improvement Company, 150 00
11, | Allentown Gas Company, 228 00
11, | Hollenback Coal Company, .....cco.viiieinenerariieicanans: 1,200 00
11, Summit Ceal Company, .. el 10 00
11, + Huntingdon and Bread Top Mountam Ra.llroa.d and
Coal Comgpany, .... . . 4,250 00
11, North West Coal Compa.ny, 188 00
11, | Forty Fort Ceal CompPany, ...c.eriiininieinrieaaaannans 369 58
11, | Edgerton Coal Company, 15 00
11, | Babylon (Coal COMPANY, ..o ce i ceaaeangens 100 00
11, | Mt, Lookout Coal Company, .......ccocvven.e. 100 00
11, | Wyoming T.and Company, ... 70 00
11, | Anbrose 1T, Goldworthy, trea.surer 52 14
12, | Einterprise Transit Company, .....cocoiiiieiiniiaaiananenna: 242 50
12, | Diamond Coal Land Compa.ny, ] 125 00
12, | Burrell Coal Comrpany, .... ey 150 00
12, | Hecla Coke Company, ... 170 00
12, | Bedford Springs Company, lelted ..................... 175 00
16, | Philadelphia City Passenger Rallway Company, --..... 570 00
16, | Philadelphia and Darby Railway -Company, ......... ’ 190 00
16, | Philadelphia Traction Company, ..... | 190 00
16, | Continental Passenger Railway Company, .............. | 260 00
16, | Catharine and Bainbridge Streets Railway Company, . 150 00
16, | West Philadelphia Passenger Rallway Company, ....... 690 00
16, | Thirteenth and Fifteenth Streets Pa,ssenger Rallway
Company, .. . . 1,128 20
1, | Union P'-Lsssn“‘el Ra.llwa.y Compa.ny, 19¢ 00
16, | Beech Creek Cannel Coal Compa.ny, e e 7 00
16, | Barclay Railroad Company, ..... 300 00
16, | Westinghouse Air Brake Compa.ny, 13,750 00
16, | Eriec and Wyoeming Valley Railroad Company, ........... 2,250 00
16, | Dunmore Iron and Steel Company, .........ccociivveann. 600 00
16, | Atlantic Crushed Coke COmpany, .........ccoeeevineinann.. 275 00
16, | J. Langdon & Co., Incorporated, ........ ... ... ... 500 00
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SCHEDULE OF COLLECTIONS.
Year. Name. Amount.
1900,

May 7, | Lehigh and Wilkes-Barre Coal Company, ......ceivavnas $23, 730 00
%, | Anthracite Land COmPANY, «i.oviieivniriaiioniiarnaarinn e 206 06
11, | Woodside Real Estate COmMDANY, ....cvvuriuiiiiniurarnian 500 00
11, | Fairmount Park Transportation Company, .............. 994 Q¢
15, | Provident Life and Trust Company¥, ........c.ccccicivrnes 13,680 97
23, | Consolidated Chemical Company, ... R 5 94
29, | Baltimore and Cumberland Valley Ra.llroa.d Company, . 174 73
29, | Baltimore and Harrisburg Railway Company, ... 1,504 91

29, | Baltimore and Harrisburg Railway, Eastern Extensmn
Company, ... 253 ¢4
29, | Baltimcere and Harrlshurg Rallwa.y, Western Extenslon 1,116 70
June 1, | Shipman Koal Compan¥, ......... e e e 375 00
18, | Mt. Holly Water Company, ... 65 00
20, | Citizens’ Land Association of Bloomsburg, .............. 70 31
July 16, | Samuel 8. Laughlin, recorder of deeds, Clarion county, .. 63 00
26, | Electric Light, Heat and Power Company, GeLtysl)urg, 123 33
30, | United States Light and Fuel Company, . . . 5 06
Aug, 15, | Blubaker Coal Company, ... 300 00

29, | Erie Railrecad Cempany for fo]lowmg compames

Blossburg Coal Company, .... 3,375 00
Buffalo, Bradford and Plttsburg Ra.llroa.d Company,. 2,250 00
Brockport and Shawmut Railroad Company, ........ 75 00
Moosic Mountain and Carhondale Railroad Company,. 200 00
Susquehanna Connecting Railroad Company, .. 750 00
Sharon Railway COMPANY, vireaririiiieriniiatinron.. 900 00
Tioga Railroad Company, .. 1,160 17
Newcastle and Shenango Va.lley Rallroad Company, 504 13
Sept. 12, | Clearfield Gas Company, ....... “ 6 36
12, | Clearfield Gas Light Company, e 14 84

18, | Hestonville, Mantua and Fa]rmount Pa.ssenger Ral]road
Company, ................................................ 1,250 op
18, | People’s Fassenger Railway Company, .... 1,000 00

18, | I'rankford and Southwark Philadelphia Clty Passenger
Railway COmMDEIY, ot raserartnnensnttaioteitaneanensnnns 283 44
1%, | Union Traction COMPANY, .vvvirevrinrrnss 610 30
18, | Philadelphia Traction Company, ......... 15,500 00
18, | Uni>n Passenger Railway Company, 1,500 00
18, | West Philadelphia Passenger Railwsy Company, ........ 1,500 00
19, | Fall Brook Coal COMIDPANY, i vrarrarmritiir e iamaanaenees 800 00
19, | Parrish Coal Company, .....cceviciiiiiiiiiiinrnnninaenn.. 600 00
20, | Atlantic and Ohio Telegraph Company, .................. 500 00
21, | Faraday Heat, Power and Light Company, .............. 117 96
28, | Kingston Coal Company, ..... 3,000 00
Oct. 3, | Conshohocken Electric Light a.nd POWEI Compa.ny, PP, 30 00
3, | Bast Broad Top Ralilroad and Coal Company, .......... 300 00
%, | Rockhill Iron and Coal Company, .. 600 00

2, | Dunkirk, Allegheny Valley and Plttsburg Rallroad Com-
pany, ... . . 3,600 00
2, | Robesonia Tron Company, Limited, 433 00
3, | Investment Company of Pennsylvan:a, 3,210 0O
5, | Fall Brook Railway Company, -...........oovveevuinnnnn. 750 00
Dec. 4, | Lake Shore and Michigan Southern Railway Company, .. 9,259 38
4, | Jamestown and Franklin Railroad Company, .. 973 52
11, | Consumers’ Brewing Company, .......c.ciciiviianin.nn, 1,491 26
12, | Brownsville Averue Street Railway Company, ......... 760 00
15, | Pittsburg and Birmingham Traction Company, ......... 6,763 11
28, | Wdison Hlectrlic Illuminating Company, ............v..... 100 00
AT 2= DR $351,956 85
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SCHEDULE C.
QUO WARRANTOS.
Name of Party., Action Taken.

Courtney Coal COmMpany, «....ccviearsve-| Allowed. Judgment of ouster,
Lackawanna Street Railway Company¥,| Refused,
Charles A. Bleiler, eoroner of Schuyl- | Refused.

kill eounty.
Cualedonin Coal CoOmMPADY, .o.vierrurenrs Allowed. Judgment of ouster.
Jefferson A, Gamble, sheriff of Lycom- | Refused.

ing county.
William H. Lyneh, commissioner of | Allowed. Judgment of ouster.

highways, city of Harrishurg,
Sycamore Street Railway Company,

Henry J. Trainor, select councilman,
city of Philadelphia.

Cregscent Pipe Line Company, «.veveniens
Citizens’ Electric Company,
Acme Heating Company, ......cocv.oas.

Chartiers and Robinson Township

Turnpike Company.

Punxsutawney Water Company,

Philadelphia, Morton and Swarthmeoere
Street Passenger Railway Company.

Peatrick Hopkins, school director, city
of Pittshurg,

Pittston and Scranton Street Railway
Company.

Tidaghton and Fahnastalk Rallway
Company.

Pittshurg ‘and Mt. Washington Electric
Street Rajlway Company.

Shade Creck Ceoal Lands Company,

Forest Hill Coal Mining Company¥, ....

Washington Incline Plane Company, ..

Philadelphia Butchers' Abatteir Com-
pany.

North Shore Railrcad Company, ...

Potter Publishing Company,

Lirmingham and Brownsville Turnpike
Company.

Allowed. Judgment for respondent,
Pending in Supreme Court,

Refused.

Refused,

Proceedings stayed.

Allowed. Judgment of ouster.
Refused.

Allowed.

Allowed. Judgment “for respondent,

Fending in Supreme Court,

Hefused,

Refuged,

Allowed. Judgment of ouster.

Allowed. Judgment of ouster,
Allowed. Judgment of ouster.

Allowed. Pending in Dauphin county
court,

Allowed. Judgment of ouster.

Proceedings dlscontinued,

Allowed. Pending in Dauphin county
court.
Proceedings stayed,

Refused.



No. 23. REPORT OF THE ATTORNEY GENERAL 13

SCHEDULE C—Continued.

QUO WARBANTOS.

Name of Party, Action Taken,

Erie and Wyoming Valley Rallroad | Allowed. Judgment for respondent.

Company. Pending in Supreme Court.
Arroyo Bridge COIPANY, veiveerarenavas Allowed., Judpment of ouster.
Waverly Coal and Coke Company, ....| Allowed. Judgment of ouster,
Henry Krauskopf, justice of the peace, | Allowed. Pending in Dauphin county
borough of South Bethlehem. ¢ourt.
Monongahela Bridge Company, ........ Alég;—id' Pending in Dauphin county

New York, Philadelphlia and Chicage | Allowed. Judgment of ouster.
Railway Company.

Connell Park and Speedway Street | Pending.
Railway Company.

The Mountain Water Company, ....-... Refused.

Wayne Citizens’ Water Company, ....| Pending.

Port Allegheny Water Company, -..... Pending.

Madison Gas Coal Company, .......... Allowed, Judgment of ouster.

Belle Vernon and Fayette Street Rail- | Allowed. Pending in Dauphin county
way Company. court.

North Belle Vernon Street Railway | Allowed, Pending in Dauphin county
Company. court.

Fayette County and Belle Vernon | Allowed. Pending in Dauphin county
Street Railway Company. court,

Washington and Belle Vernon Street | Allowed. Pending in Dauphin county
Railway Company. court,

Rankin Bridge Company, -.............| Allowed. Judgment of ouster.

Newton Coal Mining Company, ........ Allowed. Jundgment of custer.

Middletown Electiric Railway Company,| Allowed. Judgment of ouster.
Nunnery Hill Street Railway Company,| Allowed.
NMNorthern Boulevard Company, ..... ...| Pending.

Birmingham and Brownsville Ma- | Refused.
cadamized Turnpike Road Company.

12
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SCHEDULE D.
LIST OF EQUITY CASES.
Name of Party. Action Taken.
Commonwealth, Bill and answer filed. Pending in

V.
Clearfield Traction Company, et al.

Mrs. Rebecca Green and Moses C.
Green, in right of said Rebecca
Green,

v.
Commonwealth of Pennsylvania.

Dauphin county court.

Bill and answer filed in Blair county
court. Pending there.
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SCHEDULE E.

MANDAMUS PROCEEDINGS.

Name of Party.

Action Taken.

Commonwealth, ex rel.,, John P. Elkin,
Attorney General,

v.
W. W, QGriest, Secretary of the Com-
monwealth.

Jacob L. Baugh, et al.,
V.

Levi G. McCauley, Auditor General
and Clayton McMichael, city treas-
urer of Philadelphia.

Jacob L. Baugh, et al.,

V.
John P. Elkin, Attorney General of
Pennsylvania.

George W. Ludwig,
V.
Medical Council of Pennsylvania.

Commonwealth, ex rel., John Cava-
naugh,

v.
W. W. Griest, Secretary of the Com-
monwealth.

Plummer E. Jefferis, plaintiff,

V.
W. W. Griest, Secretary of the Com-
monwealth.

John B. Rendall, plaintiff,

V..
W. W. Griest, Secretary of the Com-
monwealth,

Albe*'t W. Johnson, plaintiff,

V.
W. W. Griest, Secretary of the Com-
monwealth.

School directors of Lower Providence
township, Montgomery county, Pa.,

V. .

N. C. Schaeffer, State Superintendent
of Public Instruction and James E.
Barnett, State Treasurer.

School directors of Norriton township,
Montgomery county, Pa.,
V. -
N. C. Schaeffer, Superintendent of
Public Instruction, and James E.
Barnett, State Treasurer.

School directors of Worcester town-
ship, Montgomery county,.Pa.,

v.
N. C. Schaeffer, Superintendent of
Public Instruction, and James E.
Barnett, State Trea..surer.

Mandamus refused. On appeal judg-
ment reversed.

Application for ma,nda,mus refused.

Rule for alternative mandamus dis-
charged.

Rule to show cause, etc., discharged.

Peremptory mandamus awarded.

Mandamus awarded.

Mandamus awarded.

Alternative mandamus awarded.

Further proceedings stayed.

Alternatlive mandamus awarded.
Pending in Dauphin county court.

Alternative mandamus awarded.
Pending.

Alternative mandamus awarded.
Pending.
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SCHEDULE E—Continued.

MANDAMUS PROCEEDINGS.

‘

Name of Party. Action Taken.

School directors of Whitpain township, | Alternative mandamus awarded.
Montgomery county, Pa., Pending.

v.
N. C. Schaeffer, Superintendent of
Public Instruction, and James E.
Barnett, State Treasurer.

School directors of Upper Salford town- | Alternative mandamus awardead.
ship, Montgomery county, Pa., Pending.

V.
N. C. Schaeffer, Superintendent of
Public Instruction, and James E.
Baruett, State Treasurer.

School directors of Skippack town- | Alternative mandamus awarded.
ship, Montgomery county, Pa., Pending.

V.
N. C. Schaeffer, Superintendent of
Public Instruction, and James E.
Barnett, State Treasurer.

School directors of Lower Gwynedd | Alternative mandamus awarded.
township, Montgomery county, Pa., Pending.

V.
N. C. Schaeffer, Superintendent of
Public Instruction, and James E.
Barnett, State Treasurer.

School directors of the borough of | Alternative mandamus awardead.
Rockledge, Montgomery county, Pa., Pending.
> A

N. C. Schaeffer, éuperintendent of
Public Instruction, and James E,
Barnett, State Treasurer.

Schoo! directors of Lower Pottsgrove, | Alternative mandamus awarded.
township, Montgomery county, Pa., Pending.

v.
N. C. Schaeffer, Superintendent of
‘Public Instruction, and James E.
Barnett, State Treasurer.

School directors of the borough of East | Alternative mand@amus awarded.
Greenville, Montgomery county, Pa., Pending.

v.
N. C. Schaeffer, Superintendent of
Public Instruction, and James E.
Barnett, State Treasurer.

School directors of Towamencin town- | Alternative mandamus awarded.
ship, Montgomery county, Pa., Pending.

V.
N. C. Schaeffer, Superintendent of
‘Public Instruction, and James E.
Barnett, State Treasurer.

School directors of 'the borough of Ma- | Alternative mandamus awarded.
cungie, Lehigh county, Pa., Pending.

V.
N. C. Schaeffer, Superintendent of
Public *Instruction, and James E.
Barnett, State Treasurer.
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SCHEDULE E—Continued.

MANDAMUS PROCEEDINGS,

1217

Name of Party.

Action Taken.

School directors of the borough of
Emaus, Lehigh county, Pa.,

V.

N. C. Schaeffer, Superintendent of
Public Instruction, and James E.
Barnett, State Treasurer.

School directors of Whitehall township,
Lehigh county, Pa.,
v

N. C. Schaeffer, éuperimtendent of
Public Instruction, and James I.
Barnett, State Treasurer.

School directors of the borough of West
Bethlehem, Lehigh county, Pa.,

V.

N. C. Schaeffer, Superintendent of
Public Instruction, and James E.
Barnett, State Treasurer.

School directors of the - borough of
Coopersburg, Lehigh county, Pa.,
v

N. C. Schaeffer, éuperintenden.t of
‘Public Instruction, and James K.
Barnett, State Treasurer.

School directors of Lower Macungie
township, Lehigh county, Pa.

V.

N. C. Schaeffer, Superintendent of
Public Instruction, and James E.
Barnett, State Treasurer.

School directors of South Whitehall
township, Lehigh county, Pa.,
v

N. C. Schaeffer, Superin’tenden.t of
Public Instruction, and James E.
Barnett, State Treasurer.

School directors of Hanover township,
Lehigh county, Pa.,
v

N. C. Schaeffer, éuperinﬂ:endent of
Public Instruction, and James E.
Barnett, State Treasurer.

School directors of ‘Salisbury township,
Lehigh county, Pa.,

V.

N. €. Schaeffer, Superintendent of
Public Instruction, and James E.
Barnett, State Treasurer.

School directors of Upper Macungie
township, Lehigh county, Pa.,
v

N. C. Schaeffer, .Superintend‘en.t of
Public Instruction, and James L.
Barnett, State Treasurer.

Alternative
Pending.

Alternative
Pending.

Alternative
Pendins.

Alternative
Pending.

Alternative
Pendins.

Alternative
Pending.

Alternative
Pending.

Alternative
Pending.

Altermative
Pending.

mandamus

mandamus

mandamus

mandamus

mandamus

mandamus

mandamus

mandamus

mandamus

awarded,

awarded.

awarded.

awarded.

awarded.

awarded.

awarded.

awarded.

awarded.
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SCHEDULE E—Continued.

MANDAMUS PROCEEDINGS.

Name of Party.

Aotion Taken.

School directors of Lioowhill township,
Lehigh county, Pa.,
v

N. C. Schaeffer, 'Superin.tendent of
Public Instruction, and James E.
Barnett, State Treasurer.

School directors of Douglass township,
Montgomery county, Pa.,
v

N. C. Schaeffer, Superiniendent of
Public Instruction, and James E.
Barnett, State Treasurer.

School directors of the borough of Hat-
bcro, Montgomery county, Pa.,

V.
N. C. Schaeffer, Superintendent of
Public Instruction, and James E.
Barnett, State Treasurer.

Scranton Railway Company,

V.
William A. Stone, Governor of Penn-
sylvania.

School directors of Franconia town-
ship, Montgomery county, Pa.,

V.
N. C. Schaeffer, Superintendent of
Public Instruction, and James E.
Barnett, State Treasurer.

Alternative mandamus awarded.
Pending.

Alternative mandamus awarded.
Pending.

Alternative mandamus awarded.

Pending.

Peremptory mandamus awarded.

Alternative mandamus awarded.

Pending.
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LIST OF CASES ARGUED IN THE SUPREME COURT OF PENNSYLVANIA

DURING THE YEARS 1899 AND 1900.

May Term, 1899.

Commonwealth, appellant, v. Union Traction Company of
Philadelphia, appellee, .iiiiiiviirervieiieiineiererereeeraeenens
Commonwealth, ex rel., Henry C. McCormick, Attorney Gen-
eral, a.ppellant V. \Vllllamsport Mutual Fire Insurance Com-
PANY, aPPellEe, ...ttt iiid it iiereieer e et s
Commonwealth, ex rel., W, U Hensel Attorney General, ap-
pellant, v, Order of Solon appellee (Appeal of Percy F.
SMith), oo e et e e e
Commonwealth, ex rel.,, Henry C. McCormick, Attorney Gen-
eral, appellee, v. Keystone Electric Light, Heat and Power
Company of Gettysburg, appellant, .....c.ooevvvirineeneeceans
Cormumonwealth for use of State Hospital for the Insane, South-
eastern District of Pennsylvania, appellee, v. Philadelphia
County, appellant, ......coiviiiiiiieiieirinrerearenrnrnennnnn
Commonwealth, ex rel., Clarence M. Busch, appellant, v.
Thomas M. Jones, Superintendent of Public Printing and
Binding, a.ppellee, .............................................
Commonwealth, appellant, v, Amerlcan Water Works and
GUATANLEE COMPANY, ttvttaturrrrrrerrnrnnenrenroreecnraasesaenns
Commonwealth, ex rel.,, W. U. Hensel, Attorney General, ap-
pellee, v. Order of ‘Solon, appellant, .......ccvivvevreenrnannnn
Commonwealth, ex rel.,, W. U. Hensel, Attorney General, ap-
pel%ee, v. Order of Solon, appellant. (Appeal of L. K. Por-
72 ) P
Commonwealth, ex rel., W, U. Hensel, Attorney General, ap-
pellee, v. Order of Solon, appellant. (Appeal of J. G. White),
Commonwealth, ex rel.,, W. U. Hensel, Attorney General, ap-
pelleje, v. Order of Solon, appellant. Appeal of R. J. God-
0 4= ) 2
Commonwealth, ex rel.,, W. U. Hensel, Attorney General, ap-
pellee, v. Order of Solon, appellant. (Appeal of James Fitz-
38509 03 0 =3
Commonwealth, ex rel.,, W. U. Hensel, Attorney General, ap-
pellee, v. Order of Solon, appellant. (Appeal of S. J. M.
DL O o =Y 1 )
Commonwealth, ex rel., W. U. Hensel, Attorney General, ap-
pellee, v. Order of Solon, appellant. (Appeal of B. F. Todd,
et all), i e e e e e e

May Term, 1900.

Commonwealth, ex rel., John P. Elkin, Attorney General, ap-
pellant, v. W. W, Griest, Secretary of the Commonwealth,
F3 0 6 123 1 L= U U PN

Commonwealth, ex rel.,, John P. Elkin, Attorney General, ap-
pellee, v. Textile Mutual Fire Insurance Company, appel-

Commonwealth ex rel., John P. Elkin, Attorney General, ap-
pelle, v. Automatlc (now Arlington) Mutual Fire Insurance
Company, appellant, .......ooiiiiiiiiiioiirentnensnieirracnaes

Commonwealth, ex rel,, John P. Elkin, Attorney General, ap-
pellee, v. Protective Mutual Fire Insurance Company, ap-
=Y L= o

Commonwealth, appellee, v. Pennsylvania Coal Company, ap-
PEHADE,  ivrret s ittt en ittt e ey

A. G. Knisely, treasurer of the county of Dauphin for use of
the Commmonwealth of Pennsylvania, appellee, v. David W.
Cotterel, appellant,

Comwmonwealth, appellee, v. Union Improvement Company,
ARDEITANT, .\ vetit it iv it et

Edward R. Wood, et al., appellants, v. William 8. Vare, et al.,
mercantile appraisers. etc., and Clayton McMichael, treas-
urer of the county of Philadelphia, appellees, .................

9—-23—1900

Affirmed.

Non prosd.

Non prosd.

Reversed.

Reversed.

Reversed.
Discontinued.

Affirmed.

Affirmed.
Affirmed.

Non-prosd.

Affirmed.

Affirmed,

Reversed.

Reversed.

Non-prosd.

Non-prosd.

Non prosd.
Affirmed.

Affirmed.

Continued.

Affirmed.
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SCHEDULE F—Continued.

LIST OF CASES ARGUED IN THE SUPREME COURT OF PENNSYLVANIA
DURING THE YEARS 1839 AND 1900.

May Term, 1900,

Commonwealth, ex rel., W. U, Hensel, Attorney General, ap-

pellee, v. Order of Solon, appellant. (Appeal of C. L. Mc-

Millin), ...l e ettt e reeas Non-prosd.
Commonwealth, ex rel., W. U. Hensel, Attorney General, ap-

pellee, v. Order of Solon, appellant. (Appeal of B. F. Beatty,

[ V=TeT=E K=Y ) Non prosd.
Commonwealth, ex rel.,, W. U. Hensel, Attorney General, ap-

pellee, v. Order of ‘Solon, appellant. (Appeal of James P.

S 2= ) o ) Non-prosd.
Cemmonwealth, ex rel.,, W. U. Hensel, Attorney General, ap-

pellee, v. Order of Solon, appellant. (Appeal of Robert J.

[ o B i o =2 TP Non prosd.
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SCHEDULE G.

LIST OF CASES PENDING IN THE SUPREME COURT OF PENNSYLVANIA.

May Term, 1901.

Commonwealth, ex rel., John P. Elkin, Attorney General, appellant, v. Erle
and Wyoming Valley Railircad Company, appellee.

Commonwealth, ex rel.,, John P. Elkin, Attorney General, appellant, v. Syca-
more Street Railway Company, appellee.

Commonwealth, ex rel,, John P. Elkin, Attorney General, appellant, v. J. Pax-
ton Lance, ct al., directors and stockholders of corporation doing business under
name of Philadelphia, Morton and Swarthmore Street Passenger Railway Com-
pany, appellee. 5
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SCHEDULE H.

LIST OF AFPEALS FILED SINCE JANUARY 1, 1893.

Name, Amount. Remarks.
Baltimore and <Cumberland Valley $293 82 | C. S.1896. Paid.
Railroad Company. .
Baltimore and Cumberland Valley 293 82 | C. 8. 1897. Paid.
Railroad Company.
Baltimore and Cumberland Valley 1,612 62 | C. S. 1897. Verdiet for def't,
Railroad, Extension Company.
Baltimore and Harrisburg Railway 3,022 11 | C. 8, 1896. Paid.
Company.
Baltimore and Harrisburg Railway 3,022 11 | C. 8 1897. Paid.
Company.
Baltimore and Harrisburg Railway | 1,071 95 { C. &, 1896. Paid.
Eastern Extension Company.
Baltimore and Harrishurg Radlway- 1,071 95 | C, 8, 1897. Paid.
Fastern Extenzion Company.
Baltimore and Harrisburg Railway, 965 63 | C.S.1896. Pald.
Western Extension Company. |
Baltimore and Harrisburg Railway, 988 63 | C. S.1897. Paid.
Western Extension Company. |
Smith, Kline and French Company, .. 1,762 37 | C. 5. 1898, Paid,
Northern Liberties Gas Wworks, ...... 3,135 00 | C. S.1897. Verdict for def't.
Suburban Rapid Transit Street Rail- $17 90 | C. 8. 1897. Paid.
way Company.
Suburban Rapid Transit Street Rail- 774 17 | C. S. 1898, Paid.
way Company.
Union Railroad Company, ... . 8,000 00 | €. . 1808. Pald.
Pittsburg and Lake Erie Railroad 37,908 89 | C. % 1898, Paid.
Company.
Pittsburg, McKeesport and Youghio- 27,715 56 | C. S. 1898. Verdict for def't.
gheny Railroad Company
County of McKean, . 8,241 51 | Tax on personal property,
1896. Judgment for Com’th,
Johnstown Passenger Ralilway Com- 2,311 42 | C. 8. 1897, Paid.
pany.
Nypano Railroad Company, .......... 22,080 64 | C. 8. 1897. Verdict for Com’'th.
Nypano Railroad Company, .......... 40,398 63 | C. 8. 1898. Verdict for Com’th.
Beech Creek Railroad Company, ..... 37,600 00 | C. 8. 1897. Paid.
Dunkirk. Allegheny Valley and Pitts- 5,944 21 | C. 8. 1897. Paid.
burg Railroad Company.
Parrieh Coal Company, .............. 2,396 91 | C. S. 1897, Paid,
Stevens Coal Company, e 1,135 00 | C. 8. 1897, Pald.
Langeliffe Coal Company, ........... 375 00 | C. S. 1895, Taid.
Langecliffe Coal Company, ........... 375 00 | C. S. 1894, Paid.
Langcliffe Coal Company, ........... 375 00 | C. 8. 189% TPaid.
Langeliffe Coal Company, Limited, 500 00 | C. 8. 1897. Paid.
Lebigh Valley Railroad Company, 231,087 71 | C. 5. 1898. Taid.
Lehigh Valley Railroad Company, 208,312 29 | C. 8. 1897. Palid.
Lehigh Coal and Navigation Coin- 83,334 99 | C. 8, 1897. Paid.
pany.
Delaware, Lackawanna and Western | 210,395 00 | . S. 1898. Pald.
Railroad Company,
Pine Creek Raillway Company. ...... 15,099 18 | (. 8. 1898, Paid.
Western New York and Pennsylvania| 34,576 20 | C. S. 1898. Pending.
Railway Company.
Philadelpbia, Warehousing and Cold 3,367 311 | C. S. 1898, Paid.
Storage Company.
Tionesta Valley Railway Company,.. 1,400 D0 | C. S. 1897. Paid.
Tionesta Valley Railway Company,.. 1,750 00 | C. S. 1898. Paid.
E. P. Wilbur Trust Company, ........ 2,916 67 1 C. S. 1898, Paid.
Dunkirk, Allegheny Valley and Pitts- 133 00 | 1. 'T. 1898. Verdicot for def't.
burg Railroad Company.
Hostetter Connellsville Coke Com- 6,262 B0 | C. S, 1897. Paid.

bany.
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Hosgtetter Connellsville Coke Com- 6,600 00 | C, 8. 1898. Paid.
pany.
Clearfield Bituminous Coal Corpora- 3,146 34 | L. T. 1898 Verdict for Com'th.
tion.
Annora Coal COmpany, ...cevevevnv.nns 342 00 ( L. T. 1898, Verdict for def’t.
Hempfield Coal Company, ........... 424 08 | L. T. 1898, Verdict for def't.
Lehigh Valley Coal Company, ...... 46,3056 06 | Y. T. 1898, Paid.
West Branch Coal Company, ......... 670 70 | Y.. T. 1898, Paid.
Haverford Electric Light Company, . 237 73 | C. 8. 18987, Paid.
Haverford Electric Light Company, .. 237 73 | C. 8. 1898. Paid.
Enterprise Transit Company, ........ 1,550 00 | C. 8. 1898. Paid.
Pittsburg, Chartiers and Youghio- 4,635 00 | C. S. 1898. Verdict for def’t.
gheny Railway Company.
Atlantic Crushed Coke Company, ..... 542 00 | C. 8. 1898. Paid.
New York, Chicago and St. Louis 9,263 69 | C. S. 1897. Paid.
Railroad Company.
Erie and Wyoming Valley Railroad | 19,191 07 | C. B. 1898, Paid.
Company.
State Line and Sullivan Railroad 1,964 27 | C. 5. 1898, Paid
Company.
State Line and Sullivan Railroad ‘ 1,815 06 | C. 8. 1897. Paid.
Company.
Huntingdon and Broad Top Mountain 7,108 03 | L. T. 1838. Paid.
Railroad and Coal Company.
Guarantee Trust and Safe Deposit 8,857 10 | C. 8. 1898. Paid.
Company.
The Finance Company of Pennsyl- ‘ 16,793 03 | C. 5. 1838. Paid.
vania, |
Philadelphia Mortgage Trust Com- 6,464 21 | C. B. 1888, Paid.
pany.
McKinley Lanning Loan and Trust 523 66 | C. B, 1897. TPaid.
Company. .
McKinley Lanning Loan and Trust 482 22.0 L. T, 1898, Paid.
Company. J .
Manor Gas Coal Company, ... . 760 00 | L. T, 1888, Pending.
Dunkirk, Allegheny Vailey and Pitts- 136 80 | L. T. 1897. Verdict for def't.
burg Rallmad Company. X
Buffale, Bradford and Pittsburg 4,905 99 | C. 8. 1898. Paid.
Railroad Company. ‘ i
Moosic Mountain and Carbondale 210 50 , C. 8. 1898. Paid.
Railroad Company, .
Dunkirk, Allegheny Valley and Pitts- 9,813 71 | C. 8. 1898. Paid.
burg Railroad Company. R
Buffalo and ®usquehanna Railroad 10,962 26 | C. 8. 1897. Paid.
Company.
Huntingdon and Broad Top Mountain 17,149 90 | C. 8. 1898, Tald.
Failroad and Coal Company, .
Sharon Railway Company, -......-... 2,938 00 [ C. 8. 1898, Paid.
Bharon Railway Company, ........... 2,938 00 | C. 8. 1897, Paid.
Buffalo and Susquehanna Railroad | 10,441 11 | C. 8, 1898, Paid.
Company. . ,
0ld Bangor Slate Company, ........-. 159 14 | C, 8. 1898. Verdict for def’t.
Central Trunk Railway Company,... 263 00 | C. 8. 1807. Paid.
Central Trunk Raillway Company,... 263 00 | C. 5. 1898, Pm_d.
Buffalo and Sugquehanna Railroad 4,674 26 | L. T. 1897. Paid.
Company. .
Buffalo and Susgquehanna Railroad 3,766 82 | L. T. 1898. Paid.
Compan .
Reyno{)dsvy;lle and Falls Creek Rail- 2,095 40 | C. 8. 1897. Paid.
road Company.
Reynolﬂsﬁlﬁe ahd Falls Creek Ralil- 2,138 25 [ €, 8. 1898. Paid.

road Company.
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Central Trunk Railway Cumpany, 263 00 | C. S. 1898. Paid.
Mellville Coal Company, 1,382 14 | C. S, 1898, Palid.
Fancoast Coal Company, ....co.ov.... 1,027 84 | C. S, 1897. Pald.
Pancoast Coal Company, .........c... . 1,027 84 | C. 5. 1898. Paid.
Silver Brook Water Company, . 50 00 [ C. 8. 1897. Paid.
Silver Brook Coal Company, ......... | 1,500 00 [ C. §. 1897. Paid.
Coal Ridge Improvement and Coal 1,482 62 | L. T. 1897, Verdict for def't,
Company.
Coal Ridge Improvement and Coal | 1,482 62 | L. T. 1898, Verdict for def’t,
Company.
Lehigh and Wilkes-Barre Coal Com- ‘ 2,003 68 | L. T. 1897 Verdict for def't,
pany
Lehlgh and Wilkes-Barre Cpal Com- 2,003 68 | L. T. 1898. Verdict For def’t,
pany,
Lehigh Valley Coal Company, 41,6656 48 | L. T. 1897. Paid.
West Branch Coal Company, ........ G668 80 | L. T. 1837. Verdiot for def't.
Wilson Distilling Company, Limited, 1,000 00 | C. S. 1897. Paid,
Wilson Distiling Company, Limited, 1,000 00 | C. S. 1898. 7Paid.
Bangor Fidelity Slate Company, . 570 00 | I.. T, 1897. Verdict for def't.
Bangor Fidelity Slate Company, ) 570 00 | L. T. 1898, Verdict for def't.
Pernnsylvania Coal Company, ........ 54,200 00 | C. S. 1898, Judg’'t for Com’th
in BSupreme Court.
Long Valley Coal Company, ......... 125 00 | C. 8. 1896. Paid.
Long Valley Coal Cumpa,ny, ......... 125 00 | C. 8. 1898. Paid.
Puritan Coke Company, .. ..l 2,600 00 | C. 5. 1898. Paid.
Brockport and Shawmut Ra.llroa.d 100 00 | C. S, 1896. Paid.
Company.
Buffalo, Bradford and Pittsburg 4,905 95 | C. S. 1897, Paid.
Railroad Company.
Lehigh and Lackawanna Railroad 1,390 00 | C. S, 1898. Paid.
Cempany.
Lehigh and Lackawanna Railroad 1,3%0 00 | C. 8. 1897. Paid.
Company.
Wilkes-Barre and Scranton Rallway 2,856 43 | C. 5. 1897. Paid.
Company. ’
Wilkes-Barre and Scrahnton Railway 2,856 43 | C. 8. 1898. Paid.
Company.
New York, Chicago and 8t Louis 8,853 28 | C, 5. 1898. Paid.
Railroad Company.
Mahconing Valley Ralilroad Company, 1,250 00 | C. S. 1897. Paid,
Mahoning Valley Railroad Company, 1,250 00 [ C. S. 1898, Paid.
Moosic Mountain and Carbondale 210 50 | C. 8. 1896. Paid.
Railroad Company.
Mpoosic Mountain and Carbondale 210 50 | C. 8. 1897, Paid.
Railroad Company.
Brockport and Shawmut Rallroad 100 00 | C. 5. 1897, Paid.
Company.
Brockport and Shawmut Railroad 100 00 | -C. S. 1838, Paid,
Company.
Blossburg Ccal Company¥, ............ 2,970 90 | C. S, 1896, Paid.
Biossburg Coal Company, ............ 2,882 55 | C, 8, 1897. Paid.
Kingston Water Company, ........... 112 50 | C. 8, 1897. Paid.
Kingston Water Company, ........... 112 50 | C. 8, 1898. Paid,
Kingston Coal Company, ............. 8,750 00 | C. 8, 1896. Paid.
Kingston Coal Company, 8,750 00 | C. 8. 1897. Paid.
Kingston Coal Company, 7,500 00 | C. 5. 1898. Paid.
Alliance Coal Mining Compa.ny, 5,494 26 | C. 8. 1896. Paid.
Alliance Coal Mining Company, 5,494 26 | C. 8. 1897, Paid.
Alllance Coal Mining Company, .... 5,494 26 | C. S. 1898. Paid.
Heollenback Coal Company, ........... 2,600 00 | C, S. 1896, Paid,
Hollenback Coal Company, ........... 2,600 00 | C. S. 18%7. Paid.
Heollenback Coal Company, ........... 2,600 00 | C. 8. 1898. Paid.
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Ticga Improvement Company, ....... 400 00 | C. 5. 1897, Paid.
Chest Creek Land and Improvement 1,730 33 | C. S, 1897. Paid.
Company.
Y.0wer Merion Gas Company, ........ 91 20 | L, T. 1898. Paid.
Allentown Gas Company, ......o..... 368 60 | 1. ‘T, 1898. Paid.
St. Mary's Gas Company, ........... 835 00§ C. S, 1838. Paid.
Equitable IlHuminating Gas Light 13,862 09 | L. T. 1898. Paid. &
Company, Philadelphia.
Chest Creek Land and Improvement 1,994 28 | C. S. 1898. Paid.
Company.
1Inion Traction Company, .........-- 57 00 | L. T, 1898. Verdict for def't.
Union Passenger Railway Company, 3,206 25 | L. T. 1898, Paid.
Philadelphia and Darby Railway Com- 1,148 00 | L. T. 1888. Pald.
pany.
Philadelphia City Passenger Railway 20 00 | L. T. 1898. Paid.
Company.
Continental Passenger Railway Com- 1,108 40 | L. T. 18%8. Paid.
pany.
Hestonville, Mantua and Fairmount | 4,530 29 | L. T. 1888, Paid.
Passenger Railway Company.
Seventeenth and Nineteenth Streets 380 00 | L. T. 1888, “Verdict for def't.
Passenger Railway Company. |
Green and Coates Streets Philadel- 407 87 | L. T. 1898. Paid.
phia Passenger Railway Company. !
Thirteenth and Fifteenth Streets ' 2,228 55 | L. T. 1398. Paid.
Passenger Railway Company.
Tygert-Allen Fertilizer Company, ... 100 00 | C. 8, 1858, Paid.
American Meter Company, ... 4,000 00 | C. S, 1898, Verdict for def't.
Arrott Steam Power Mills Company. 1,018 70 | C. S. 18%8. Paid.
Boston Bridge Company, 166 78 | C. 5. 18%7. Paid.
Beston Bridge Company, 191 86 | C. 5. 1888, Paid.
Sayre Land Company, 1,019 89 | C. 8. 1898. Paid.
Tarentum Water Company, 780 00 | C. 3. 1897. Paid.
Tarentum Water Company, .....-...- 780 00 | C. S. 1898. Paid.
Twenty-second Street and Allegheny 5,079 17 | C. S. 1898. Pending,
Avenue Passenger Railway Com
pany.
Ridge Avenue Passenger Railway 22,104 75 | C 8. 1898, Verdict for def't.
Company.
Frankford and Southwark Philadel- 75,465 75 | . S. 1898. Paid.
phia City Passenger Railroad Com-
pany.
Catherine and Bainbridge Btreets 2,625 00 | C. 2. 1898. Paid.
Railway Company.
West Philadelphia Passenger Railway 20,772 25 | C. 8. 1888. Paid.
Company.
West Phlladelphm Passenger Railway 3,894 18 | L. T. 1898. Paid.
Company,
Electric Traction Company of Phila- 1,038 50 | L. T. 1898. Verdict for def’t,
delphia,
Peorle’'s Passenger Railway Com- 2,684 26 | I. T. 1898. Paid.
any.
Hgstonville, Mantua and Fairmouht 15,166 04 | C. B. 1898. Paid.
Passenger Railroad Company.
TUnion Passenger Railway Company,. 31,580 756 | C. 3. 1838, Paid.
Philadelphia Traction Company, 146,906 92 | C. B. 1898. Paid,
Philadelphia Traction Company, .. 2,914 08 ' I, T. 1888, Paid.
Fhiladelphia and Darby Railway 1,385 00 C. S. 1898. Pending.
{ompany. . .
New York, Lake Erie and Western 4,328 00 L T. 1888, Verdict for def't.
Coal and Railroad Company. )
Barclay Railroad Company, ......-.. 1,250 00 | C. S. 1898. Paid.
4,853 36 | L. T, 1897,

Jefferson Raijlroad Company,

Verdict for Com’th,
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Jefferson Railroad Company, ........ 4,853 26 | I.. T.1898. Verdict for Com’th.
Cavuta Wheel and Foundry Company, 200 00 | C, B, 1848, Verdict for def’t.
New York and Pennsylvania Brick, 1,917 66 | C. S, 1898, Paid.
Tile and Terra Cotta Company.
William Mann Company, ............ 141 38 | C. 3, 1898, Verdict for def’t.
Woodside Real Estate Company, .... 500 00 | €, 8. 1898. Pald.
Tamagua and Lansford Street Rail- ] 846 50 | C. 3. 1898. Paid.
why Company.
Fairmount Park Transportation 494 00 | C. 38, 1898. Paid.
Company. .
People’'s Passenger Railway Com- 32,670 25 | C. S, 1898, Paid.
pany. !
Scranton and Carbondale Traction 1,024 00} C. 8. 1896, Pending.
Company.
Scranton and Carbondale Traction 1,030 00 | C. 8. 1897. Pending.
Company.
Scranton and <Carbondale Traction | 1,165 00 | C. S. 1898, Pending.
Company. ‘
New York, Lake Erie and Western 2,500 00 | C. S. 1896. Verdict for Com’th.
Coal and Railroad Company.
Allentown Terminal Railroad Com l 2,375 92 | C. S. 1897. Verdict for def't.
pany.
Allentown Terminal Railrcad Com- 2,817 54 | C. S. 1898. Paid.
pany.
Coudersport and Port Allegany Rail- 1,685 83 | C. 5. 1897. Paid.
rcad Company.
Coudersport and Port Allegany Rail- 1,685 83 | C. 2. 1898, Paid.
road Company.
Clearfield and Mahoning Railway | 5,399 24 [ . 8. 1897, Paid.
Company. .
Clearfield and Mahoning Railway 5,057 02 | C. & 1898, Paid.
Company.
Jefferson Railroad Company, ........ I 4,971 60 | C, 8. 1897. Verdict for Com’th,
Jefferson Railread Company, ........ 4,971 50 | C. S, 1898. Verdict for Com’th.
Tioga Improvement Company, ceeeveer 1,000 00 | €8, 1898, Paid.
Delano Land Company, ... o) 3,418 33 | . 8. 1898. Paid.
Philadelphia Ma.nufacturers Mutua[ 120 67 | Gross premiums 1897. Pend-
Fire Insurance Company. ing.
Delaware Division Canal Compahy | 1,585 67 | C. S. 1897. Paid.
of Pennsylvania.
Delaware Division Canal Company | 1,685 67 | . S. 1808, Paid.
of Pennsylvanla.
McKeespont Gas Improvement Com- 4,250 00 | C. &, 1898. Appeal withdrawn,
pany. .
McKeespert Gas Company, ...........! 500 00 | C.9.1898. Appeal withdrawn,
Pine Creek Railway Company, L0 12,500 00 | .S, 1897, Paid.
Mt. Holly Water Company, ..... . 136 00 [ C. 5. 1898. Paid.
Beech Creek Railway Company, . 2,405 66 | L. 'T. 1898, Paid.
Euston and Northern Railroad Com- 193 BO
) L. T. 1893. Paid.
Lehigh Valley Railroad Company, ..1133,968 54 | L. T. 1898. Paid.
Pennsylvania and Northwestern Rail- 11,698 56 | C. 8. 1898. Paid.
road Company.
Tioga Railrocad Company, 42% 40 | L. T. 18%4. Partly paid.
Ticga Railroad Company, ............ 5,448 00 | C. 8. 1897. Paid.
Tioga Railroad Company, ............ 5,448 00 | C. 2. 1898. Paid.
Tresckow Railroad Company, . 452 60 | C, 8. 1897. Paid.
Tresclkow Railrcad Company, 453 60 | C. 2. 1898. Paid.
Wind Gap and Delaware Railroad 682 60 | C. 8. 1897. Paid.
Company.
Wind Gap and Delaware Railroad 582 60 | C. 8. 1808. Paid.
Company.
New York, Susguehanna and West- 2,903 16 | L. T. 1897. Verdict for Comn'th,

ern Railroad Company.
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Pennsylvania and New York Canal 37,861 4
and Railroad Company.

T. 1898. Paid.

Equitable Illuminating Gas Light 23,438 75 1898. Verdict for def’t.

Company of Philadelphia.

L.
Tioga Railroad Company, ........... 937 62 | L, T. 1897, Verdict for Com’th.
Tioga Railroad Company, ........... 987 62 | L, 'T. 1898. Verdict For Com’'th.
New York, L.ake FErie and Western 4,328 00 | L. T. 1897, Verdict for def’t.
Coal and Ralilroad Company.
Delaware, Lackawanna and Western 5,303 10 | L. T. 1898. Paid.
Railroad Company.
The 8t. Clair Coal Company, ........ 625 00 | C. S. 1896. Paid.
The St. Clair Coal Company, ........ 625 Q0 | C. S. 1897, Paid.
The St. Clair Coal Company, ........ 625 00 | C, 8, 1898, Paid.
Beechwood Improvement Company, ..! 375 00 | C, B, 1897. Paid.
Beechwood Improvement Company, . 375 00 | C. S, 1898, Paid.
Allentown Iron Company, 586 2% | (., S, 1898, Paid.
Allentown Gas. Company, 1,500 00 | C. S, 1898, Verdict for def't.
Bethlehem, South, Gas and Water 1,750 00 | C. 5. 1898. Paid.
Company. ) ,
Bethlehem Iron Company, .. 4,722 02 | L. T. 1898, Paid.
The TUnited Gas Improvement Cnm- 3,844 43 | L. T. 1898, Paid.
pany.
Consumers’ Gas Company of Read- 2,000 00 | C. S. 1898, Verdict for def’t.
ing.
Lehigh Coal and Navigation Com- | 103,385 96 | C. S. 1898, Paid.
pany. i
Erie and Western Transportation 9,399 38 | C. S. 1898, Paid.
Company.
William Wharton, Jr., & Co., Lncor- | 1,423 00 | C. S. 1897, Verdict for def’t.
porated.
Williade‘harton, Jr., & Co., Incor- 1,423 00 | C, $. 1898. Verdict for def't.
porated.
Erie Railroad Company, 51,385 84 | C. 8.1837. Verdict for Com’th.
FErie Railroad Company, 51,385 84 | C. 8, 1898, Verdiet for Com'th.
Pennsylvania and New York Canal 53,876 00 | C. S. 1898. Paid.
and Raijlroad Company.
Schenley Distillery, Limited, ........ 675 00 | C. 5. 1857. Paid.
Schenley Distillery, Limited, ........ | 675 00 | C. 5. 1898, Paid,
Dunmore Iron and Steel Company, -. 3,474 02 | C. S, 1897. Paid.
Dunmore Iron and Steel Company,.. 3,106 06 | C. S. 1898. Paid.
Hazard Manufacturing Compa,ny, 3,000 00 | C. S. 1898, Paid.
Keystone Lumber Company, ......... 412 13 | C. S. 1888, Taid.
Annora Coal Company, ..... 705 00 | C. S. 1898. Taid.
Johnson Coal Company, 1,881 50 | C. S, 1898. Taid.
Hecla Coke COMPANY, .cvuureerarconn- 2,000 00 | C. S. 1888, 'Paid.
Langecliffe Coal Company, Limited, .. 1,750 00 | C. S, 1898. Paid.
Johnstown Water Company¥, .-.....-- 3,106 86 | C. S, 18%8. Paid.
Siemens Lungren Company, ......... 30 00 | C. S, 1898. Verdict for def’t.
Lower Marion Gas Company, ....... 1,000 00 (é g 1898. Verdict for def’t.
C. 8,
C. 8.
C. 8.
C. 8.
C. 8.
C. S.
C. 8.
C. 8.
C. 8.
C, S
C. 8.
C 8

Allegheny Heating Company, ........ 10,000 00 1898. Paid.
Pennsylvania Globe Gas Light Com- 1,500 00 1898. Paid.
pany.
South %Bide Gas Company, ........... 1,800 00 1898. Verdict for def't.
Midland Mining Company¥, .....-..... 570 00 1897. Paid.
Midland Mining Compan¥, ........... 570 00 1898. Paid.
Beech Creek Cannel Coa! Company,.. 123 00 1896. Paid.
Beech Creek Cannel Coa! Company,.. 123 00 1897, Paid.
Beech Creek Cannel Coal Company,.. 123 00 1898, Paid.
Lehigh and Wilkes-Barre Ceoal Com- 67,814 49 1897, Paiad.
pany. .
Lehigh and Wilkes-Barre Coal Com- | 69,311 50 1896. Paid.
pany. .
West Branch Coal Company, ......... 619 33 1867. Pa.?d.
West Branch Coal Company, ......... 619 33 . 1898, Paid,
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Jefferson and Clearfield Coal and | 22,500 00 | C. S. 1898, Paid.
Iron Company,
J. Langdon & Co., Incorporated, 3,089 50 | C. B. 18088. Paid.
Coal Ridge Improvement and C‘oa.l 1,906 67 | C. 8. 1898. Paid.
Company.
Hazleton Coal Company, ............ 8,104 67 | C. 8. 1898. Paid.
Blubaker Coal Company, ............. 1,750 00 | C. 8. 1895. Paid.
Mammoth Vein Coal and Iron Com- 2,543 63 | C. 5.189%. Judgment for def't,
pany.

Northwestern Mining and Exchange 5,042 41 | C, 8. 1897. Verdicet for Corn’th.
Company. .
Northwestern Mining and Exchange 4,812 31 | C., 8.18%8. Verdict for Com’th.

Company.
New York and Middle {Coal Field 6,085 00 | C, 5 18%8. Paid.
Railroad and Cecal Company.
Preston Coal and Improvement Com- 6,070 07 | C. S. 1898. Paid.
pany.
Tremont Coal Company, 5,998 25 | . S. 1898. Paid.
Delaware Coal Company, 1,627 08 | C. S. 1896. Verdict for def't.
Dclaware Coal Clompany, 1,498 35 [ C. 8. 1897, Paid.
Detaware Coal Company, .. 1,684 30 [ C. S. 1898, Paid.
Westinghouse Air Brake Company,.. 30,33 10 [ C, S. 1898. Paid,
Westinghouse Electric and Manufac- 14,118 22 | C. 5. 1808, Paid.
turing Company. |
Jamestown and Franklin Raillroad 2,500 00 | C, S. 1896. Paid.
Cempany., |
Jamestown and Franklin Railroad | 2,500 00 [ C. S, 1897. Paid.
‘Company.
Jamestown and Franklin Railroad | 2,500 00 | C. S. 1893. Paid.
Company. !
Commercial Trust Company, ........ 7,366 67 | C. S. 1893, Paid.
Central District and Printing Tele- 16,673 21 | C. S. 1897. Paid.
graph Company.
New York and Pennsylvania Briclk, 60D 00 | . S. 1897, Paid.
Tile and Terra Cotta Company.
Carhondale Traction Company, ..... 2,850 00 | C. =. 1897. Paid.
Carbondale Tractlon Company, ..... 2,250 00 | C. S. 1898. Paid.
Northern "Electric Light and Power 4,578 43 | C. 5. 1898, Paid.
Company.
Central District and Printing Tele- 13,861 93 | C. S. 1898. Paid.
graph Company. |
Philadelphia Rlectrie Lighting Com- X 250 00 | C. S. 1897, Paid.
pany.
Mortgage Trust Company of Pennsyl- 2,500 Q0 | , S.1898. Paid.
vania.
Investment Company of Philadelphia, 4,955 70 [ C. &, 1898. Paid.
New York, Susquehanna and Western 3,004 B0 | C. S, 1897, Verdict for Com’th.
Railroad Company.
WNew York, Susquehanna and Western 2,940 06 | C. S, 1898. Verdict for Com’th.
Railroad Company.,
Wilkes-Barre and Eastern Railroad | 20,319 80 | C. S, 1897. Verdict for Clom’th.
Company.
Wilkes-Barre and Eastern Railroad 21,644 58 | C. B. 1898. Verdict for Com’th
Company. ’
Croft and Allen Company, ............ 450 00 | C. S. 1898. Pending.
Philadelphia and Reading Terminal 35,415 00 | C. S. 1897, Paid.
Railroad Company.
Philadelphia and Reading Terminal 36,415 00 | C. S. 1898. Paid.
Railroad Company.
Reading Company, 256,896 66 | C. S. 1397, Paid.
Reading Company, 245,579 57 | C, 8. 1893. Paid.
Philadelphia and Reading Railway 30 | C. 8. 1897. Paid,

Company.

204,032
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Philadelphia and Reading Railway | 219,694 20 | C. S. 1898. Paid.
Company. "
Philadelphia and Reading Coal and | 178,300 00 | C. S. 1808. Paid.
“Iron Company.
Fdison Electric Light Company, 18,764 20 | C. S. 1898, Paid.
Philadelphia.
Brush Electric Light Company, ...... 11,129 50 | C. S. 1897. Paid.
Brush TElectric Light Company, Ll 1,143 22 | C. S. 1898. Paid.
Atlantic and Ohio Telegraph Com- " 3,250 00 | C. S. 1896. Paid.
pany.
Bradford Railway Company, ........ 350 00 | C. S. 1898. Pending.
Hendall and Eldred Railrcad Com- 450 00 | C, S, 1898. , Pending.
pany.
McKean and Buffalo Railroad Cor.- | 550 00 | C. S. 1898." Pending.
pany.
Kinzua Railway Company, ..-........ ! 350 00 | C. S. 1898. Pending.
Kirzua Valley Railroad Company,.. 250 00 [ C. S, 1898, Pending.
Qlean, Bradford and Warren Railrcad 110 00 | C. 8. 15898. Pending.
Cnmpany
Fairmount Coal and Coke Compa.ny, \ 1,060 80 | C. S. 1898. Pending.
Northwestern Coal and Iron Com- 122 25 (. 5. 1898. Pending.
pany.
Buffalo Coal Company, ...vvveivssraas ' 300 00 | C. 8. 1898. Pending.
Diamond Coal Land Company, ...... ' 648 88 | C. 8. 1898. Paid.
Fonty Fort Coal Company, ‘1,185 15 | . 8. 1898. Paid.
Hempfield Coal Company, .. 1,376 00 | C. S. 1897. Paid.
Hempfield Coal Company, 1,375 00 | C. S. 1898. Paid.
Highland Coal Company, 3,119 99 | C. 8. 1898. Paid.
Lytle Coal CompPaNny, ...uvivieinnccnss 1,420 20 [ C. S. 1896, Paid.
Lytle Coal Company, «.viviseerssc-nes 1,420 20 | C. S. 1897. Paid.
Lytle Coal Cempany, .... . 1,420 20 | C. S. 1858, Paid.
Locust Mountain Coal and Iron Com- | 2,750 00 | C. S. 1898, Verdict for def’t.
pany.
Locust Mountain Water Company,..l 582 00 | C. 5. 1898. Paid.
Mineral Springs Coal Company, ..... 500 00 | C. 5. 1897. Paid.
Mireral Springs Coal Company., ..... 500 00 | C. 5, 1898, Paid.
Mountain Coal COmpany, ....--c-..-. 750 00 | C. 8. 1898. Paid.
Millwood Coal and Coke Company, .. 810 00 | C. 5. 1898. Paid.
Arona Gas Coal Company, ........... 1,27 00 | C. S, 1897. Paid.
Arona Gas Coal Compa.ny, ........... 1,270 00 | C. 5. 1898. Paid.
Babylon Coal Company, . . 531 50 | C. 5. 1898, Paid.
Black Creek Improvement Company, i 4,192 00 | C. 5. 1888. Paid.
Burrell Coal Company, R 330 62 | C. S. 1897, Paid.
Burrell Coal Company, ....co..oeia..a! 330 62 | C. S. 1898. Pald.
Carbon Coal Company, ................ 1,481 50 | C. 8. 1897. Paid.
Carbon Coal Company, ..............i 1,481 50 | C. S. 1898. Paid.
Claridge Gas Coal Company, ........ 1,450 00 | C. 5. 1897. Paid.
Claridge Gas Coal Company, ........ 1,450 00 | C. 5. 1898. Paid.
Clearfield Bituminous Coal Corpora- 2,003 32 | C. 8. 1897, Paid.
tion,
Clearfield Bituminous Coal Corpora- 1,963 88 | C. 8. 1898. Paid.
tion,
Mid Valley Supply Company, Limited, 500 00 | C. S. 1898, Paid.
Pew Emerson & Co., Limited, ....... 500 00 | C. B. 1898, Discontinued.
Consumers’ Gas Company of Wilkes- 75 00 | C. S. 1888, Paid.
Barre,
Eeconomy Light, Heat and Power 1,687 34 | C. S. 18%8. Paid.
Company. .
Gas Company of Luzerne County, 4,320 00 | C. S. 1898. Paid.
Wilkes-Barre Gas Company, .....--- 625 00 | C. S, 1888, ' Paid.
Scranton Eleciric Light and Heaf 1,075 00 | C. S, 18%8. Paid.

Company.

13
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SCHEDULE H—Continued.

LIST OF APPEALS FILED SINCH JANUARY 1, 1839,

Name, Amount. Remarks.
1

Scranton Gas and Water Company,.. 5,728 82 | (. 8. 1898, Paid.
Mammoth Vein Ceoal and Iron Com- 2,540 00 | C. 8. 1898, Judgment for def't,

any.
Slfa.de Gap Rallroad Company, ...... ' 345 80 | L. 'T.1893. Verdict for Com’'th,
Shade Gap Ralilroad Company, ...... 245 80 { L. T. 1894. Verdiet for def't.
Shade Gap Railroad Company, ...... 345 86 | L. T. 1835, Verdict for def't.
Shade Gap Railroad Company, ...... | 336 30 | I, T. 1898. Verdict for def't.
Shade Gap Railroad Company, ....., | 351 50 | L. T. 1897. Verdict for def't.
Zhade Gap Railread Company., .. ....! 336 30 | L. T. 1898, Verdict for def't.
Shade Gap Railroad Company, .... 138 80 | C. 8.1893. Verdiet for Com’th.
Shade Gap Railroad Company, .... 138 M) [ €. 5. 1894, Verdict for Com'th.
S5hade Gap Railroad Company, ...... 658 00 | C, 8. 1895, Verdict for Com’th.
Fhade Gap Railroad Company, ......! 55E 0 | . 2. 1896, Verdict for Com'th.
Shade CGap Railroad Company, | 558 00 | . 8. 1897. Verdict for Com'th.
Bhade Gap Railroad Company, ...... 558 00 [ C. S.1898. Verdiet for Com’th.
Hazleton Water Company, .........., 376 06 ) C. 5. 1898, Paid.
Galetan and Eestern Railroad Com- 104 17 | . 43, 1898, Paid.

pany
J'ohnsonburg and Bradford Ra.ﬂraad 930 00 | C. 8. 1886, Paid.

Company.
Joknsonburg and DBradford Rallroa.d . 980 00 | C. B, 1897. Paid.

Company.
Johnsonburg and Bradford Railroad 950 00 | . 8. 1898, Paid.

Company. '
Mentrose Railway Company, ....... L350 00 | C. 2. 1894, Paid.
Montrose Rallway Company, ....... 1,356 00 | C, 8. 1897, Paid.
Montrose Raijlway Company, ....... 1,350 00 | C. 8. 1898. Paid.
New Haven and Dunbar Rallread 1050 o | C. B 1897, Paid.

Company.
New Haven and Dunbar Rallroad 100 G | O, 5. 1583, Paid.

Company.
Allegheny and Western Rallway 6,260 00 | C. 8. 1898, Paid.

Company.
East Broad Top Railroad and Coal 1,600 00 | C, 8. 1897, 'Paid.

Company. T
East Broad Top Railroad and Coal 1,500 00 | C. 8, 18948, Paid.

Company.
Scranton Traction Company, ........ 2,494 26 | L. T. 1896, Paid.
Blakely and Dickson Traction Btreet 180 00 | C. 8. 1287, 'Paid.

Raflway Company. |
Elakely and Dickson Traction Street 180 00 | €, 8. 1898, Paid,

Railway Company. .
Meadow Brook Water Company, .... 2,183 00 | C. 8. 1888, Paid,
SBilver Brook Coal Company, ......... 2,582 50 | C. S. 1898, Paid.
Silver Brook Water Company, ...... 75 00 | C. 8, 1898, Paid.
Zilver Brook Supply Company, 400 00 | C. 2. 1598, Paid,

Limited.
Shirman ¥Koal Company, ....ecevv... 1,290 00 | 5. 8. 1898, Paid.
Shipman Koal Company¥, ............ 570 00 | L. T. 1898. Verdict for def't.
Summit Coal Company, .............. 27 50 | C. 8. 1838. Paid,
Union Improvement Company, ...... 7,253 28 | C. 8. 1898, Judg't for Com'th.
Upper Lehigh Coal Company, ....... 3,868 81 | C. 8. 189%. Paid,
West End Coal Company, ........... 1,300 00 | C. 8. 1808, Pald.
Wyoming Land Company, ........... 165 00 | C, 8. 1898, Paid,
Rockhill Iron and Ceal Company, .. 750 00 | C. 8, 1835. Paid.
Rockhill Iron and Coal Company. .. 790 00 | C. B. 1886, Paid,
Rockhill Iron and Coal Company, .. 50 00 | C. 8. 1%597. Paid.
Rockbill Iron and Coal Company, 750 00 | C. 8. 1898. Paid.
Morris and BEssex Mutual Ceal Corn 262 BO | C. 8. 1898, Paid.

pany.
Mount Lookout Coal Company, 605 52 ‘ C. 5. 1895, Paid.
Newton Coal Mining Company, ...... 1,000 00 | C. 5. 1835, Paid.
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SCHEDULE H—Continued.

LIST OF APPEALS FILED SINCE JANUARY 1, 1899.

Name. Amount. Remarks.
North West Coal Company, .......... 776 00 5. 1898, Paid.
Parrish Coal Company, ............. 2,090 83 S. 1898, Paid.
Thouron Coal Land Company. ...... 750 00 5. 1898, Paid.
Edgerton Coal Compahny, ............ | 339 50 S. 1898, Paid.
Cranberry Improvement Company, .. 2,200 09 S, 1898, Paid.
Buffalo, Rochester and Pittsburg | 31,077 08 S, 1897, Paid,
Railway Company.
Buifalo, Rochester and Pittsburg | 31,695 31 S. 1898. Paid.
Railway Company.
Wyoming Valley Coal Company, .... 1,885 00 S. 1898. Paid.

New York, Lake Erie and Western 15,000
Coal and Railroad Company. .

New York, Lake Erie and Western ' 15,000
Coal and Railroad Company. '

Lehigh Valley Coal Company, ........ 25,493

Berwick Store Company, Limited,... 1,000

Schuylkill and Lehigh Valley Rail- 8,533
road Company.

Susuehanna  Connecting Railroad . 1,750
Company.

Susquehanna Connecting Raliroad 2,000
Company.

Lake Shore and Michigan Southern 33,298
Railway Company.

Bedford Springs Company, Limited, 1,150
Blosshurg Coal Company, .-.-.-.-... I 2,280
East End Electric Light Company,.. 1,392
Allegheny County Light Company, .. 1,690
Fall Brook Coal Company, .......... 1,000

Provident Life and Trust Company @ 197,916
of Philadelphia. !

Elk Tanning Company, ............... 13,542

Penn Tanning COMpPANy, ......-...... 17,782

Union Tannihg Company, .«..ce.ceeov-. 10,815

International Navigation Company,.. 4,791

Glen Summit Hotel and Land Com- 250
. pany.

Glen Summit Hotel and Land Com- . 250
pany .

@len Summit Hotel and T.and Com- i 250
pany !

Glen Summlt Hatel and Land Com- 250
pany. i

Cambria Iron COmpany, ...ceceeceiees . 5,831

Penn Traffic Company, Limited, ""i 1,968

Lackawanna Iron and Steel Company,: 14,943

Lackawanna Iron and Ceoal Company,. 9,250
Lackawanna Store Association, 2,332
Limited,
Bangor Fidelity Slate Company, ..... 398
Bangor Fidelity Slate Company, .... 398
Lower Marion Gas Company, .- 114
Lower Marion Gas Company, 114
Lower Marion Gas Company, 114
Skipman Koal Company, .....-.-..... 1,000
National Tube Works, ................ 58,083
National Tuhe Works, ... ...| 58,083
(il City and Ridgway Ra.llway ‘and 432
Mining Company.
Fall Brook Railway Company, ...... 39,613
The TInited Gas Improvement Com- 2,508

pany.
People’s Traction Company, .....-.... 53,270

O Q0 EERAPPRGS QE0RE A 4 G ARRAR QACrAn A a a 8ef 8 0o o aneafa
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5. 1897. Verdict for Comi'th.

8. 1898. Verdict for Com’th.

@ m pnE

. 1888,
1898,
1898.

1397.
1898.
1898.

1898.
1898.
. 1898.
1893,
1898.
1898.

1898,
1398,
1398,
1398,
1895.

1896,
1847,
1888.

1898,
1898.
1885.
1588.
1398.

1397,
1898.
1387.
1888.
1839,
1897,

1856,

1897,
1898.

1898.
1898.

1898.

Paid.
Paid.
Paid.

Paid.
Paid.
Paid,

Paid.
Paid.
Paid.
Paid.
Paid.
Paid.

Paid.
Paid.
Paid.
Paid.
Paid.

Paid.
Paid.
Paid.

Paid.
Verdict for dcf't.
Paid.
Paid.
Paid.

Paid.

Paid.

Paid.

Paid.

Paid.

Paid.

Verdict for def’t.
Pending.
Pending,

Paid.
Paid.

ADppeal withdrawn,
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SCHEDULE H—Continued.
LIST OF APPEALS FILED SINCE JANUARY 1, 1899.

Name, Amount. Remarks.
TUnion Traction Company, ..........- 35,622 78 . 1898. Paid,
Dents Run -Coal Company, ........... 100 00 . 1897. Paid.
Dents Run Ceal Compan¥, ..........- 100 00

New Castle and Shenango Valley 2,137 50 . 1889 to 1891. Paid.
Railroad Company.
New Castle and Shenango Valley 7,600 00
Railroad Company.
New Castle and Shenango Valley 7,040 00
Railroad Company.

8

S .

S. 1998 Paid.
T

T

. 1852 to 1899. Verdict
for Com™th.
. 15889 to 1898. Paid.

T
Alden Coal Company, .....cc.veooen.. Co2,339 02 S. 1B%8. Paid.
Beech Creek Railread Company, ... 33,998 33 5. 1858. Paid.
Thouron Coal Land Company, ...... 1,339 85 S, 1897, Verdict for Com’th.
Adam Scheidt Brewing Comrpany, ... 2,511 42 S, 1897, Paid.
Adam Scheidt Brewing Company, ... 1,417 M 5, 1898. Paid.
Peonle’s Street Railway Company of | 4,500 00 5, 1896. Pending.
Luzerne County.
Scrarnton Railway Company, ......... 15,214 95 5. 1593." Pending.
Scranton Passenger Railway Com- - 500 Q0 S. 1895, Pending.
pany. '
Scranton Passenger Railway Com- 500 00 S. 1898, Pending.
rany.
Scranton Traction Company, ........, 9,453 00 8. 1895, Pending.
Seranton Traction Company, ........, 10,422 76 S. 18%6. FPending.
Valley Passenger Railway Company, 1,250 00 S. 1895. Pending.
Valley Passenger Railway Company, 1,250 00 5. 1806, Pending.
Yale and Towne Manufacturing Com- 5,500 00 S. 1896, Verdict for Com’th.
pany. .
Yale and Towne Manufacturing Com- £, 1897, Verdict for Com’th.
pany.
Yale and Towne Manufacturing Com- | 5,500 00 S. 1898, Verdict for Com’th.
pany.

Shamokin, Bunbury and Lewisburg , 17,165 00
Railroad Company .

Conshohocken Wlectric Light and T6 Q0
Power Company. ‘

Fall Brook Coal Company, ...........

Robesonia Iron Company, Limited,..

Buffalo, DBradiord and 7Pittsburg 1,000 00
Railroad Company.

5. 1898. Judgment for def’t.
T, 1893. Faid.
5. 1899, Paid.

5. 1885 to 1899. Paid.
5. 1888, Verdiet For Com’th.

(£
o
o
=]
=
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ern Coal Company.

New York, Susquehanna and West-
ern Coal Company.

New York, Susquehanna and West-
ern Coal Company.

New York, Lake Erie and Western 2,250 0%
Coal and Raliroad Company.

Susquehanna Connecting Railroad
Company,

-
)
o
w
=

1B98. Verdiet for Com'th.

-

1899, Verdict for Com'th,

&y
b=l
=
=
=

18%9. Verdict for Com'th,

o
wn
=
=1
=
o
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Blcsshurg Coal Company, ........... 1,125 40 5. 1899, Verdict for Com’th.
Erie Railroad Company, ... ... 8,870 G0 S. 1899, Verdict for Com’th.
Hillside Coal and Tron Compa.ny, T EO 00 5. 1897, Verdict for Com’th,
Hillside Coal and Iron Company, ... 50 00 5. 1898, Verdict for Com’th.
Hillside Coal and Iren Company, ... 250 00 81899, Verdict for Clom'th.
Jefferson Railread Company, ........ 3,350 00 5. 1899, Verdict for Com’th.
Northwestern Mining and Exchange 1,000 00 5. 1899, Verdict For Com’th.
Company.
New York, Susquehanna and Western 937 GO 5. 1899. Verdict for Com'th.
Railroad Company.
Nypano Railroad Company, ... . 6,500 0O 5. 1899. Verdict for Com'th.
New York, Susquehanna and West— 186 80 5. 1896. Verdict for Com'th,
ern Coal Company. |
New York, Susguehanna and West- 185 90 5. 1897, Verdict for Com'th.
5.
5,
5.
8.

626 00 18%9. Verdict for Com’th.
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SCHEDULE H—Continued.
LIST OF APPEALS FILED SINCE JANUARY 1, 1899.

Name. Amount. Remarks.,
Tioga Railrcad Company, ............ 3,000 00 | . 8, 1899. Verdict for Com’th.
‘Wilkes-Barre and Eastern Railroad 6,250 00 - ¢, 8, 1899. Verdict for Com’th.
Company.
Scranton Gas and Water Company, .. 16,373 87 | . S. 1899. Pending,
Anthracite Coal and Improvement 233 45 | €. 8. 1897. Pending.
Company.
Wilkes-Barre and Scranton Railway 3,526 72 . 'C. S. 1899, ‘Pending.
Company.
Tresckow Railroad Company, ....... 452 60 | C. S. 1899, Pending.
Tamaqua and Lansford Street Rail- 1,378 54 | C. 8. 1899, Pending.
way Company.
Lehigh and Lackawanna Railroad 1,600 00 | . S. 1899, Pending.
Company.
Lehigh-Luzerne Coal Company, ..-.. 3,600 00 [ C, S. 1895. Pending.
Lehigh-Luzerne Coal Company, | 3,500 00 [ C. 8. 1896, Pending.
Lehigh-Luzerne Coal Company, ..... 3,600 00 | C. 8. 1897. Pending.
Lehigh-Luzerne Coal Company, ..... 3,850 00 | C. S. 1898. Pending.
Lehigh-Luzerne Coal Company, ..... 3,100 00 | C. S, 1899. Pending,
Hollenback Coal Company, .,......... 3,160 00 [ C. 8. 1899, Pending,
Delaware Division Canal Company 3,020 33 | C. 8. 1899, Pending.
of Pennsylvania.
Allentown ‘Terminal Railroad Com- 2,692 59 [ €. S. 1895, Pending.
pany.
New Cagtle Electric Company, ......' 271 19 | G, R. 1900 (6 mo.) Pending.
Keystone Laundry Company, ........ , 275 00 | C. 8. 1899, Pending.
Beech Creek Cannel Coal Compa.ny, ' 33 44 | L. T. 1899. Pending.
Thouron Coal Land Company, F 76 67 | L. T. 1899, Pending.
West Branch Ceal Company, 604 20 | L. T. 1899, Pending.
Dunbar Furnace Company, .......... 1,235 12 | I.. T, 1897. Pending.
Dunbar Furnace Company, .......... 1,223 24 | L. 'T. 1888, Pending.
Dunbar Furnace Company, .......... 650 42 | C. 8, 1897. Pending.
Dunbar Furnace Company, .......... 592 B4 | C. 8. 1898. Pending,
Dunbar Furnace Company, .......... 384 21 | C. 8. 1895, Pending.
Versailles Traction Company, ........ 750 00 | C. 8. 1899, Pending.
Pocono Mountain Ice Company, .... 375 00 | C. 8. 1B99. Pending.
Joehnsonburg and Bradford Railroad 1,623 20 | L. T. 1899. Pending.
Clompany.-
Qld Bangor Slate Company, ... . 587 37 1 C. 8. 18%9. Pending.
Wilson Distillery Company, L1m1ted 500 00 | C. S. 18%9. Pending.
Cambria Iron Company, ....cvcoavuinn | 36,692 03 | C, 8. 1899, Pending.
Dunkirk, Allegheny Valley and Pitts- | 9,884 79 | C. 8. 1899, Pending.
burg Railroad Company. :
Dunkirk, Allegheny Valley and Pitts- 133 00 | L. 'T. 1859. Pending.
burg Railroad Company.
Beech Creek Railroad Company, ...... 37,358 33 | C. 8. 1899. Pending.
Beech Creek Railroad Company, .... 2,405 66 | L. T. 1899. Pending.
Fall Brook Railway Company, ...... I 84,086 57 | C. S. 1899. Pending.
Pine Creek Railway ‘Company, ...... 18,883 00 1 C, 5. 1899. Pending.
Pittsburg and Eastern Railroad Com- 1,069 00 | C. 8. 1899, TPending,
pany.
Buffalo and Susquehanna Railroad 3,450 41 | L., T. 189%, Pending,
Ccmpany. *
Clearfield Bituminous Coal Corpora- 146 34 | I., T. 1839, Pending.
‘tion.

Tioresta Valley Railway Company,.. 2,116 36 | C. 8. 1899, Pending.
Erie and Western Transportation 9,404 66 | C. 8. 1899, Pending.
Company. .
Northern Electric Light and Power 4,350 00 | C. S. 1899, Pending.
Company. .
Edigson Electric Light Company of 14,600 00 | C. S, 1899, Pending.
Philadelphia. s
Nescopee Coal Company, ............. 1,500 00 | . S, 1809 Pending.
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SCHEDULE H—Continued.
LIST OF APPEALS FILED SINCE JANUARY 1, 1839,

Name, ‘ Amount. Remarks.

Midland Mining Company, ........... 570 00 1209, Pending.
Everhart Coal Company, .e.ce...oae.. 800 00 1899. Pending.
Silver Brook Coal Company, ... .. 4,800 00 1899, Pending.
Eurrell Coal COMPANY, ...oeveversonns | 75 00 1899. Pendine.
Lytle Coal Company, .....cc.cvvvvnna-s ¢ 8,270 00 1899, Pending.
Millwood Coal and Coke Company, .. 1,000 00 1889, Pending.
Diamond Coal Land Cempany, ..-... 510 00 1899, Pending.
Elack Creek Improvement Company, 2,925 00 1899. Pending.
J. Langdon & Co., Incorporated, .... 3,324 00 1589, Pending.
Kingston Coal Company, ............. 8,750 00 1893. Pending.

Pennsylvania and Northwestern ; 12,515 56 1894, Pending.
Railroad Company.
Delaware, Lackawanna and Western 242,350 00

Raiiroad Company.

1849, Pending.

Dcelaware, Lackawanna and Western 5,187 97 . 1839, Pending.
Railroad Company.

Pennsylvania Coal Company, .. . 95,142 B3 1899, Pending.

Erie and Wyoming Valley Ra,llroad 17,349 39 1599, Pending.
Company.

Western Union 'Pelegraph Company,.. 11,973 ¢4 189%. Pending,

Huntingdon and Broad Top Mountain 16,915 67 13899, Pending.
Railroad and Coal Company.

Stevens Coal Company, .............. 1,941 80 1293, Pending.

Stevens Coal Company, ............. 1,849 00 1885, .Pending,

Delaware and Hudson Canal Com- 28,964 16 1888, Pending.
pany. .

Delaware and Hudson Canal Com- @ 43,442 78 1898, FPendineg.
pany.

Jamestown and Franklin Railroad 5,227 50 1%9%. Fending.
Company.

New York, Chicago and St Louis 7,00 D 1899. Pending.
Railrcad Company, '

Lalke Bhore and Michigan Southern 38,311 235
Raillway Company.

Genera! Trading Company, Limited, 285 00

General Trading Company, Limited, 285 00

General Trading Company, Limited, 286 00

Rochesier and Pittshurg Coal and 7,528 50
Irom Company.

Rochester and Pittshurg Cval and 7,050 00
Iron {ompa

Reynoldsvme and Falls Creek Rail 3,850 00
road Company.

Reynoldsville and Falls Creek Rail- 646 00
road Company.

Clearfield and Meaehoning Railway 6,452 33
'Companﬁi [

RBuffalo, ochester and Pittsburg 22,704 62

1859, Fending.

1897. Pending.
1898, Pending.
1899, Fending.
1398, Pending.

1899, Pending.

. 1899, Pending.
. 1899. FPending.
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. 1898, Pending.

Schuylkill and Lehigh Valley Rail- 2,350 00
road Company.

Pennsylvania and New York Canal 5,308 a0
and Railroad Company.

Montroge Railway Company, ........ &80 a0

1899. Pending.
. 1899, Fending.
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4. 1899. Pending.
Railway Company.

Tehigh Valley Coal Company, ........ 3,250 00 &, 1893, Pending.
Lehigh Valley Coal Compeny. ...... 3,500 00 S, 1899, Pending.
Hazleton Coal Company, ............ 1,260 00 3. 1898, Pending.
Upper Lehigh Ceoal Company, ....... 4,437 45 2. 1589%. Pending.
Delano Land Company, .o.o.o.voiee... 4,855 00 5. 15%9. Pending.
Sayre Land Company, ..........o.... 910 00 3. 1893, Pending.
Locust Mountain Water Company,.. 176 00 &, 1899, Pending.

3,

8

bS]

. 1899, Pending.



No. 23. REPORT OF THE ATTORNEY GENERAL.

SCHEDULE H—Continuoed.
LIST OF APPEALS FILED SINCE JANUARY 1, 1899,

Name. Amount, Remarks,

New York and Middle Coal TField - 4,500 00 | (. 5. 1899, Pending.
Railroad and Coal Company. :

Lehigh Valley Railroad Company,.. 179,372 75 [ C. 5. 1899. Pending.

Alden Coal Company, ...........ce.a. 2,150 40 | C. 5. 1899. Pending.

Liong Valley Coal Company ......... 380 00 | L, T. 1899, Pending.

State Line and Sulllvan Railroad 3,087 05 | C. 8. 1899, Pending.
Company,

Bareclay Railroad Company, ......... 2,692 05 | (. 9. 1899. Pending.

East Broad Top Railroad and Coal 835 58 | L. T. 1899. Pending.
Company.

East Bread Top Railroad and Coal 1,500 00 | . S. 1899, Pending.
Company.

Rockhill Iron and Coal Company, ... 750 00 | (. S. 1899. Pending.

International Navigation Company,.. 2,772 28 | (. 8. 1899. Pending.

Lehigh and Wilkes-Barre Coal Com- 42,752 16 | C, S, 1898. Pending.
pany.

Lehigh Coal and Navigation Com- 115,453 73 ; C, 5. 1889, Pending,
pany.

People’s Electric Light, Heat and 135 41 | C. 8. 1888, Pending.
Power Company of Nanticoke.

People’s Electric Light, Heat and . 375 00 | 2. 5. 1889, Pending.
Power Combany of Nanticoke. -

Hempfeld Coal Company, ........... 1,375 00 | . S, 1899. Pending.

Hempfield Coal Company, ........... 472 72 | L., T. 1899. Pending.

Greensburg Coal Company, ......... 664 00 | C. 8. 1899. TPending.

Arona Gas Coal Company, ........... 800 00 | . S. 1899. Pending.

Oarbon Coal Company, . ... 1,481 50 [ . 8. 1899, Pending.

Schuylkill Anthracite Coal Roya]ty 437 50 | . 9. 1899. Pending.
Company.

Schuylkill Anthracite Coal Royalty 431 13 | 1. T. 1859. Pending.
Company.

TUnion Improvement Company, ...... 8,728 97 | . 5. 1899. Pending.

Susquehanna and New York Railroad 955 61 | C. 5. 1899, Pending.
Company.

Buffale and Susquehanna Railroad 18,711 75 | C. 8. 1893. Pending.
Company. |

Thomas M. Dodson Coal Company, .. 1,315 92 | C. 5. 1899. Pending.

Thouron Coal Liand Company, ...... 700 00 | C. S, 1899. Pending.

Annora Coal Company, .....c.covovenar 342 00 | L. T. 1899. Pending.

Tarentum Water Company, ......... 780 00 | C. §. 18998, Pending.

Conshohocken Gas Light Company,.. 375 00 | C. 8. 1808, Pending.,

Conshohocken Gas Light Compa.ny,.. 375 00 | C. 8. 1809, Pending.

Wilkes-Barre Gas Company, ........ 1,300 00 | C, S. 1899, Pending.,

Cas Company of Luzerne County, 270 00 | C. S. 1899. Pending.

Gas Company of Luzerne County, .. 2,338 00 | I.. T. 1899, Pendine.

People's Light Company of Pittston, 562 50 | C. S. 1899, Pending.

Consumers’ Gas Company of Wilkes- 390 00 | C. S. 1899, Pendins.
Barre.

Wyoming Valley Blectric Light, Heat 4,800 00 | C. S. 1899. Pending.
and Power Company.

Wyoming Valley klectric Light, Heat 1,781 60 | I.. T. 1899. Pending.
and Power Company.

Wilkes-Barre Electric Light Com- 875 00 | C. 8. 1899, Pending.
pany.

Suburban Electric Light Company,.. 825 00 | C. 8. 1899, Pending.
Economy Light, Heat ahd Power 1,493 10 | C. S. 1859, Pending.
Company. ;
Feonomy Light, Heat and Power 1,025 24 | L. T. 189%. Pending.
Company. A
Central District and Printing Tele- | 23,497 50 | . 8. 1889. Pending.

graph Company.
10—23—1900
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SCHEDULE H—Continued.
LIST OF APPEALS FILED SINCE JANUARY 1, 1899,

Oft, Doc.

Name. Amount, Remarks,

Provident Life and Trust Company | 25,000 00 [ C. 8. 1899. Pending.
of Philadelphia,

Mortgage Trust Company of Pennsyl- 1,425 00 | C. S. 1839. Pending.
vania.

Philadelphia Mortgage and Trust @ 1,750 00 | C, 8, 1889, Pending,
Company. ’

E. P. Wilbur Trust Company, ...... 3,812 34 | C. 5. 1899, Pending.

Finance Company of Pennsylvania,.. 19,507 85 | C. 8. 1899. Pending.

Guarantee Trust and Safe Deposit | 9,087 50 | C. 8. 1899. Pending.
Company.

McKinley Lanning Loan and Trust 453 48 | C. 5. 1898. Pending.
Company,

McHKinley Lanning Loan and Trust 453 48 | C. 5, 1839, Pending.
Company.

McKinley Lanning I.oan and Trust | 321 48 | L. T. 1899. Pending.
Company. |

Invi.??tment Company of Philadel- ‘ 6,620 00 | C. 5. 1899. Pending.
phia,

Scranton and Carbondale Traction 542 40 | L., T, 1899, Pending.
Company. |

Scranton and Pittston Traction Com- | 725 80 | L. T. 1889. Pending.
pany. " ¢

People’s Traction Company, ......... 273 60 | L. T. 1896. Pending.

People’s Traction Company, ... 273 60 | L. T, 1897. Pending.

People’s Traction Company, ... 273 60 | L. T. 1898. Pending.

People's Traction Company, i 273 60 | L. T. 1899. Pending.

Philadelphia and West Chester Trac- 1,306 40 | L. T. 1839. Pending.
tion Company.

Manor Gas Ceal Company, ...'...... | 760 00 | L. T. 1899. Pending.

Barnes Brothers Company, ........... | 300 00 | C. 5. 1899. Pending.

Jarecki Manufacturing Company, ...; 1,065 00 | C. 5. 1899, Pending.

Long Valley Coal Company, .......... 155 15 | C. 5. 1899, Pending

Parrish Cecal Company, e 2,198 12 | C. 8. 1899, Pending

Cranberry Improvement Cnmpany, ..' 3,172 80 | C. 8. 1899, Pending

Johnson Ceoal Company, .. 1,800 00 | €. S. 1899, Pending.

Jefferson and Clearfield Coal a.nd Iran 17,055 82 | C. S. 1899. Pending,
‘Company.

Highland Coal Company, ....c...ve.. 3,153 96 | C. 8. 1899. Pending.

Galeton and Eastern Rallroad Com- 312 50 | C. 5. 1899. Pending.
pany.

Mahoning Valley Railroad Company, 1,260 00 | C. 5. 1899. Pending.

Allegheny and Western Railroad 14,847 69 | C. 5. 1899. Pending.

Company.
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SCHEDULE 1.

147

PROCEEDINGS HAVE BEEN INSTITUTED BY THIS DEPARTMENT
AGAINST THE FOLLOWING INSURANCE COMPANIES AND BUILDING

AND LOAN ASSOCIATIONS.

Name. Result.
Keystone Mutual Benefit Association, Allen- | Dissolved. Receiver.
town.
United States Mutual Fire Insurance Company, | Dissolved. Receiver.
‘Philadelphia.
Textile Mutual Fire Insurance Company, ........ Dissolved. Receiver.
Automatic (now Arlington) Mutual Fire Insur- | Dissolved. Receiver.
ance Company.
Protective Mutual Fire Insurance Company, ....| Dissolved. Receiver.
Commonwealth Saving Fund and Loan Associa- | Dissolved. Receiver.
tion, Philadelphia.
North American Life and Surety Company, ...... Defunet, No service.
Commonwealth Mutual Life Insurance Company, | Dissolved. Receiver.
Susquehanna Mutual Fire Insurance Company,..| Dissolved. Receiver.
Penn Germania Building and Loan Association, | Dissolved. Receiver.
Quaker City Mutual Fire Insurance Company, ..| Dissolved. Receiver.
Union Real Estate Company, ........ovevevuveens Dissolved. Receiver.
Electric Mutual Casualty Association, Philadel- | Dissolved. Receiver.
phia,
Economy Building and Loan Association, Leba- | Dissolved. Receiver.
non. .
Workingman’s Building and Loan Association, Pending in Dauphin county
Beaver Falls. court.
Cgsh Building and Loan Association, ............ Pending in Dauphin county
court,
Industrial Building and Loan Association, ......| Pending in Dauphin county
court,
Globe Mutual Building and Loan Association, ...| Pending in Dauphin county
court.
Fifth Avenue Savings and Loan Association of | Dissolved. Receiver.

McKeesport.
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SCHEDULE J.

INSURANCE COMPANY CHARTERS APPROVED.

Black Diamond Mutual Fire Insurance Company, Shamokin, December 28,
1900.
Commercial Mutual Fire Insurance Company,. Lebanon, July 31, 1899.
Conestoga Fire Insurance Company, Lancaster, January 30, 1900.
Friendship Mutual Fire Insurance Company, Chambersburg, July 12, 1899.
General Accident Insurance Company, Philadelphia, June 26, 1899.
Hazleton Mutual Fire Insurance Company, Hazleton, August 23, 1900.
Pennsylvania Mutual Indemnity Company, Philadelphia, April 17, 1899.
Pennsylvania Casualty Company, Scranton, September 28, 1899.
Philadelphia Casualty Company, Philadelphia, November 21, 1899.
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