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OFFICIAL OPINIONS
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OPINION No. 382

Park Commissions—Salaried and per diem personnel—Appointment and dismissal
—The Administrative Code of 1929, sections 202, 434-436, 1906, 1811-1813.

The power and authority to appoint and dismiss employes in the Valley Forge
Park Commission, the Washington Crossing Park Commission and the Pennsyl-
vania Park and Harbor Commission of Erie, is in the Secretary of Forests and
Waters subject to the approval of the Governor.

DEPARTMENT OF JUSTICE,
Harrisburg, January 16, 1941.

Honorable G. Albert Stewart, Secretary of Forests and Waters, Harris-
burg, Pennsylvania.

Sir: This department is in receipt of your request for an opinion
as to whether the power of the appointment and dismissal of the sal-
aried and per diem personnel working under the Valley Forge Park
Commission, the Washington Crossing Park Commission and the
Pennsylvania State Park and Harbor Commission of Erie, is in these
commissions or in the Secretary of the Department of Forests and
Waters.

Section 202 of the Act of April 9, 1929, P. L. 177, as amended, 71
P. S. § 62, known as The Administrative Code of 1929, reads:

The following boards, commissions, and offices are hereby,
placed and made departmental administrative boards, com-
missions, or offices, as the case may be, in the respective
administrative departments mentioned in the preceding sec-
tion, as follows:

* ¥* * * +®

In the Department of Forests and Waters,

¥* * ¥ # *

Pennsylvania State Park and Harbor Commission of
Erie

Washiflgton Crossing Park Commission,

Valley Forge Park Commission,

¥* * * * *

Section. 434 of the Act of April 9, 1929, supra, 71 P. 8. § 144, reads:

The Pennsylvania State Park and Harbor Commission of
Erie shall consist of the Secretary of Forests and Waters, the
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2 OPINIONS OF THE ATTORNEY GENERAL

Secretary of Internal Affairs, the Commissioners of Fisheries,
ex-officio, and nine other persons, of whom two shall be ap-
pointed by the Council of the City of Erie.

The commission shall annually elect a chairman and a
secretary. )

# * #* % %*

Section 435 of the Act of April 9, 1929, supra, 71 P. 8. § 145, reads:

The Washington Crossing Park Commission shall consist of
the Secretary of Forests and Waters, ex-officio, and ten other
persons.

The commission shall annually elect a chairman and a
secretary.

* * * * *

Section 436 of the Act of April 9, 1929, supra, 71 P. S. § 146, reads:

The Valley Forge Park Commission shall consist of the
Secretary of Forests and Waters, ex-officio, and thirteen other
persons.

The commission shall annually elect a chairman and a
secretary.

* * * * *

Section 1811 of the Act of April 9, 1929, supra, 71 P. 8. § 471, reads:

Subject to any inconsistent provisions in this act contained,
the Pennsylvania State Park and Harbor Commission of Erie
shall continue to exercise the powers and perform the duties
by law vested in and imposed upon the said commission.

Section 1812 of the Act of April 9, 1929, supra, 71 P. S. § 472, reads:

Subject to any inconsistent provisions in this act contained,
the Washington Crossing Park Commission shall continue to
exercise the powers and perform the duties by law vested in
and imposed upon the said commission. ‘

Section 1813 of the Act of April 9, 1929, supra, 71 P. 8. § 473, reads:

Subject to any inconsistent provisions in this act contained,
the Valley Forge Park Commission shall continue to exercise
the powers and perform the duties by law vested in and im-
posed upon the Commissioners of Valley Forge Park.

Section 1806 of the Act of April 9, 1929, supra, as amended, 71 P.
S. § 466, reads:

The Department of Forests and Waters shall have the
power, and its duty shall be:

(a) To supervise, maintain, improve, regulate, police, and
preserve all parks belonging to the Commonwealth, except
the Pennsylvania State Park at Erie, Washington Crossing
Park, Valley Forge Park, and Fort Washington Park. (Italics
ours.)
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The Pennsylvania State Park at Erie was established and the Penn-
sylvania State Park and Harbor Commission of Erie was created by
the Act of May 27 1921, P. L. 1180, 71 P. S. § 1291.

Section 5 of the Act of May 27, 1921, supra, 32 P. S. § 921, reads:

The commission shall have power to enter upon and take
possession of the lands hereafter dedicated and such other
lands as may he acquired under the provisions of this act,
and exercise full power to manage, control, protect, maintain,
and develop said lands for public park purposes and for the
improvement of the harbor of Erie, and to adopt, establish,
and enforce all necessary rules and regulations therefor.

The Washington Crossing Park was established, and the Washington
Crossing Park Commission was created by the Act of July 25, 1917,
P. 1. 1209, 32 P. S. § 1081, et seq.

Section 4 of the Act of July 25, 1917, supra, 32 P. 8. § 1084, reads:

The commissioners of the said park, after they shall have
secured possession of the said grounds, shall adopt plans for
the improvement, preservation, and maintenance thereof, and
shall have power to carry the same into execution, and all
moneys expended shall be under their supervision; but no
contracts shall be made for said improvement unless an ap-
propriation therefor shall have been first made by the Legis-
lature.

The Valley Forge Park was established, and the Valley Forge Park
Commission was created by the Act of May 30, 1893, P. L. 183, 32 P
S. § 1041, et seq.

Section 4 of the Act of May 30, 1893, supra, as amended, 32 P. S. §
1045, reads:

The commissioners of the said park, after they shall have
secured possession of the said grounds, shall adopt plans for
the improvement, preservation and maintenance thereof, and
shall have power to carry the same into execution; and shall
also have power to deputize one or more persons as special
constables to maintain order within said park, protect the
property from destruction, and make arrests for riots or illegal
trespasses; * * *  (Italics ours.)

Section 214 of the Act of April 9, 1929, supra, 71 P. S. § 74, reads
in part:

* * = Txcept as otherwise provided in this act, the heads
of the respective administrative departments shall appoint
and fix the compensation of such clerks, stenographers, and
other assistants, as may be required, for the proper conduct
of the work of any departmental administrative bodies,
boards, commissions, or officers, and of any advisory boards
or commissions established in their respective departments.
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Except as otherwise provided in the Civil Service. Act, the
number and compensation of all employes appointed under
this section shall be subject to approval by the Governor, and,
after the Executive Board shall have fixed the standard
compensation for any kind, grade, or class of service or em-
ployment, the compensation of all persons in that kind, grade,
or class, appointed hereunder, shall be fixed in accordance
with such standard. As amended 1937, June 24, P. L. 2003,
Section 1; 1939, June 6, P. L. 250, Section 5. (Italics ours.)

The above provisions place the authority for the appointment of
employes of departmental administrative commissions in the heads
of the respective administrative departments, subject to any excep-
tions provided in the Act of April 9, 1929, supra. An examination of
this act reveals no exceptions involving the departmental commissions
mentioned in the request. We have, in fact, heretofore in this opinion,
cited all references in the Act of April 9, 1929, supra, to the depart-
mental commissions involved in your request. Instances of such ex-
ceptions, however, are found in Section 2318 of the Act of April 9,
1929, supra, 71 P. S. § 608, wherein the boards of trustees of certain
State institutions are given the power to appoint such officers and em-
ployes as may be necessary, subject to the approval of the Governor.

This conclusion is consistent with and supported by Informal
Opinion No. 564, of this department, dated May 13, 1935, to the Sec-
retary of Forests and Waters, which ruled that the eraployes of the
Washington Crossing Park Commission must be appointed by the
Secretary of Forests and Waters.

We are, therefore, of the opinion, that the power and authority to
appoint and dismiss employes in the above mentioned departmental
administrative commissions is in the Secretary of Forests and Waters,
subject to the approval of the Governor.

Very truly yours,
DEPARTMENT OF JUSTICE,

Cravpe T. Reno,
Attorney General.

HarriNgTON ADAMS,
Deputy Attorney General.

OPINION No. 383

Closed banking institutions—Secretary of Banking as statutory recetver—Di~
vulgement of information—Section 302 of the Department of Banking Code, Act
of May 15, 1933, P. L. 565, construed.
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The provisions of section 302 of the Department of Banking Code do not
apply to the Secretary of Banking as receiver of closed institutions, nor to his
deputy receivers or other employes of such closed institutions. The Secretary
‘of Banking in his capacity as statutory receiver of a closed institution, may
exercise the right vested in an institution by virtue of section 404 C of the De-
partment of Banking Code, to permit divulgement of information contained in
the Department of Banking and pertaining to such institutions.

Harrisburg, Pa., January 22, 1941,

Honorable John C. Bell Jr., Secretary of Banklng, Harrisburg,
Pennsylvania,.

Sir: You have inquired if section 302 of the Department of Bank-
ing Code, being the Act of May 15, 1933, P. L. 565, 71 P. 8. § 733-302,
applies to the Secretary of Banking as statutory receiver of closed in-
stitutions, deputy receivers and other employes of such closed institu-
tions.

Section 302 reads as follows:

Section 302. Disclosure of Information Forbidden; Pen-
alty; Exceptions.—A. Neither the Secretary, nor any deputy,
examiner, clerk, or other employe of the Department, shall
publish or dwulge to anyone any information contained in or
ascertained from any examination or investigation made by
the Department, or any letter, report, or statement sent to the
Department, or any other paper or document in the custody
of the Department, except when the publication or divulge-
ment of such information is made by the Department pur-
suant to the provisions of this act, or of any other law of this
Commonwealth, or when the production of such information
is required by subpoena or other legal process of a court of
competent jurisdiction, or when it is used in prosecutions or
other court actions instituted by or on behalf of the Depart-
ment.

B. A violation of the provisions of this section by the
Secretary, or by any deputy, examiner, clerk, or other em-
ploye. of the Department, shall be sufficient ground for his
‘removal from office. In addition, the Secretary, deputy,
examiner, clerk, or other employe committing such violation
shall be deemed guilty of a misdemeanor, and shall, upon
conviction thereof, be subject to imprisonment for a period
not exceeding one year, or a fine not exceeding one thousand
dollars, or both. (Italies ours.)

The question arises by reason of the fact that the Secretary of Bank-
ing as statutory receiver of a closed institution acts in a different
capacity than as Secretary of the Department of Banking, that is, he
acts in a dual capacity.

. The prohibition of section 302, surpet, applies to information ob-
tained by the Department of Banking.
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Our authority for the proposition that the Secretary of Banking acts
in a distinctively different capacity when he takes possession of an in-
stitution as statutory receiver, is contained in section 601 of the De-
partment of Banking Act, supra. This section reads as follows:

Section 601. Taking Over Possession by Secretary as Re-
ceiver—Whenever the Department takes possession of the
business and property of an institution, the Secretary shall,
by operation of law, simultaneously take over such possession
from the Department and become receiver of such institution,
subject to the provisions of this act. His official title; when
thus in possession of the business and property of an institu-
tion, shall be receiver of such institution. (Italics ours.)

In other words, the Secretary as statutory receiver, takes over
possession of the institution from the Department and functions under
a new official title, namely, receiver of the particular institution.

Section 301, which precedes section 302, prohibits those employed by
the Department of Banking, including deputy receivers and other em-
ployes of closed institutions, from becoming shareholders, or officers,
or employes of an institution, or receiving any money, gift, or credit,
or loan therefrom.

It is to be noted that as originally written, section 301 of the act
used precisely the same language in enumerating the employes of the
Department of Banking who were under the prohibition of section
301, as does section 302 now, no mention, however, of deputy receivers
or other employes of the closed institutions being made.

However, in 1935 the legislature saw fit to amend section 301 by
adding the words “or a deputy receiver or other employe of the Sec-
retary of Banking as receiver.” We do not attach too great impor-
tance to this fact but we do suggest its significance.

What we feel to be controlling is the fact that the prohibition con-
tained in section 302 is first upon the Secretary and employes of the
Department of Banking, and second the prohibition is against the
divulgement of information contained in the Department of Banking.
It would seem that section 302 contemplates only open institutions
and not closed institutions because it refers only to information con-
tained in the Department of Banking, the department from which the
possession of the business and property of the closed institution has
been taken by the statutory receiver. It can be appreciated that rea-
sons for protecting records of open banks are more substantial and
important than would be reasons for protecting a closed institution.
Improper divulgement of information concerning an open institution
might result disastrously to that institution.
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We find then, that there is no prohibition upon the Secretary of
Banking as statutory receiver in the matter of the divulgement of
information. What the statutory receiver’s policy would be in this
respect is solely for him.

It does happen, however, that there are in the Department of Bank-
ing many records and much information in the way of reports and
other documents which concern closed institutions, these reports and
other -documents having been filed therein prior to the closing of the
institution.

Section 302, supra, provides that if the Department of Banking Code
or another statute of our Commonwealth permits divulgement of any
information, the Secretary of Banking in his diseretion may make dis-
closure. Likewise, he may be subjected to subpoena before a court
of competent jurisdiction. Section 404 of the act contains instances
where the disclosures are permitted. We. call your special attention
to subsection C of section 404, which reads as follows:

The Department, on the written request or consent of any
institution, authorized in the case of corporations by resolu-
tion of its board of directors, or its board of trustees, as the
case may be, may furnish to the Federal Reserve Board, to
the Federal Reserve Bank of the district in which the place
of business of any institution is located, or to any agency or
instrumentality of the United States government, or of the
Commonwealth of Pennsylvania, any information in its
possession relating to such institution.

Of course, it happens that when possession of an institution is taken
over, the directors and officers of the institution cease to function.
There can, therefore, be no consent or written request by the institu-
tion authorized by resolution of its board of directors, to permit the
Department of Banking to divulge information to the Federal Reserve
Board or other Federal agencies.

By section 701 of the Department of Banking Code, supra, it is pro-
vided, however, that when the Secretary has taken possession he shall
be vested in his official capacity with all the rights, powers and duties
of such institution.

We have no difficulty with the proposition, therefore, that if the
Secretary in his capacity as statutory receiver of an institution, de-
sires to authorize the Department of Banking, even though it be his
own department, to divulge information on file in the Department of
Banking concerning a closed institution to a Federal agency, the Sec-
retary may, as statutory receiver, exercise such right and act on behalf
of the corporation to consent to the divulgement. The question of
whether or not the Secretary as statutory receiver will so act is, of
course, a question of policy for him..
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1t is our opinion, therefore, that: 1. The provisions of section 302
of the Department of Banking Code of May 15, 1933, P. L. 565, 71
P. S. § 733-302, do not apply to the Secretary of Banking as receiver
of closed institutions, nor to his deputy receivers and other employes
of such closed institutions.

2. The Secretary of Banking in his capacity as statutory receiver
of a closed institution, may exercise the right vested in an institution
by virtue of section 404 C of the Department of Banking Code, supra,
to permit divulgement of information contained in the Department of
Banking and pertaining to such institutions.

Very truly yours,
DEPARTMENT OF JUSTICE,

Cravpe T. REno,
Attorney General.

OrviLLE BROWN,
Deputy Attorney General.

OPINION No. 384

Domestic Mutual Fire Insurance Compantes—Licensing of agents—Section 603

of The Insurance Department Act of May 17, 1921, P. L. 789.

Domestic mutual fire insurance companies which are subject to the act, that
is, those not excluded from its operation by section 103, must certify to the
Department of Banking the names of all agents and must comply with sections
of the act other than section 603. Agents of domestic fire insurance companies
are not required to be licensed.

Harrisburg, Pa., January 22, 1941.

Honorable Matthew H. Taggart, Insurance Commissioner, Harris-
burg, Pennsylvania.

Sir:  You have requested our opinion on the subject of the licensing
of agents of domestic mutual fire insurance companies. ~ The suggestion
is made that certain domestic mutual fire insurance companies write
policies upon a nonassessable basis and that, therefore, such companies
are to all intents and purposes the same as any other fire insurance
company. The suggestion is also made that domestic mutual fire in-
surance companies formed since 1921 enjov no exemption as to the
licensing of their agents.

Less than twenty companies and their agents are involved as most
domestic mutual fire insurance companies do not write nonassessable
policies and as few such companies have been formed since 1921.
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We feel, however, that under the present law no distinction can be
made between domestic mutual fire insurance companies in the matter
of the licensing of their agents regardless of the fact that some such
companies write nonassessable policies and others do not write such
policies, and regardless of when such companies were formed.

Section 603 of The Insurance Department Act of May 17, 1921, P.
L. 789, is the section under which all agents of all insurance companies
are licensed. The last sentence of this section reads as follows:

* * * Nothing in this section shall be construed as apply-
ing to domestic mutual fire insurance companies.

We feel that the above sentence is controlling. The effect of this is
that section 603 is inoperative as to agents of domestic mutual fire
insurance companies and that, therefore, these agents need not be
licensed. ‘

The above quoted sentence of section 603, which we say is con-
trolling, was a part of said section as written in the 1921 act. That is,
it has not come into the act by amendment. It is to be noted that the
licensing of certain kinds of insurance agents was required in our
Commonwealth by such early acts as those of April 4, 1873, P. L. 20,
and May 1, 1876, P. L. 53. The legislature in enacting section 603,
therefore, was not approaching a novel situation. Its intent undoubt-
edly was to exclude the agents of domestic mutual fire insurance com-
panies from the operation of what we might term the licensing section
of the act.

There are three factors or circumstances which support a view
contra that now expressed and each of these factors has been given
consideration. We will review these factors.

The first circumstances which could be advanced contra the opinion
expressed herein is that the act itself makes certain domestic mutual
fire insurance companies subject to the entire act and makes other
such companies subject to only a part thereof. This is accomplished
by the pertinent part of section 103 of the act, which reads as follows:

¥ * » The provisions of this act, excepting sections two
hundred and thirteen (213), two hundred and fourteen (214),
two hundred and sixteen (216), two hundred and nineteen
(219), five hundred and one (501), five hundred and two
(502), five hundred and three (503), five hundred and four
(504), five hundred and five (505), five hundred and six
(506), five hundred and seven (507), five hundred and eight
(508), five hundred and nine (509), and five hundred and ten
(510) hereof, shall not apply to domestic mutual fire insur-
ance companies of this Commonwealth, incorporated under
spectal acts of Assembly or under the act of May first, one
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thousand eight hundred and seventy-six, with unlimited or
limited liability to assessment for payment of expenses and of
losses and loss adjustments, set forth in the policy contract or
in the promissory notes attached to said policy. (Italics
ours.)

The argument is made that the act itself having differentiated do-
mestic mutual fire insurance companies by excluding from most of its
provisions only those mutuals which write nonassessable policies and
which were created under the old acts, and inasmuch-as the companies
not excluded are operating on practically the same basis as do stock
companies, the “saving” sentence of section 603 above quoted does not
refer to all -domestic mutual fire insurance companies. But the last
sentence of section 603 above quoted plainly provides that section 603
shall not apply to domestic mutual fire insurance companies, and no
distinction is drawn between such companies, on any basis.

The second of what we have termed “factors” supporting a contra
view is based on the suggestion that the above quoted language which
exempts agents of domestic mutual fire insurance companies, appears
in only one section of article VI of the act, dealing with the subject of
“Agents and Brokers.”

By section 601, the first section of article VI, insurance agents are
defined as individuals, copartnerships or corporations that solicit risks
and collect premiums, and issue or countersign policies, or merely those
who solicit risks and collect premiums on behalf of a company, even
if authority has not been granted by the company to the agent to issue
or countersign policies.

By section 602 of the act, all companies are required to certify from
time to time to the Insurance Commissioner the names of all agents
appointed by them.

By section 604 of the act anyone who acts as an agent of an insur-
ance company without a license may be found guilty of a misde-
meanor.

It is to be noted that the exemption of agents of domestic mutual
fire insurance companies appears only in section 603, and it is argued
that the act which by section 601 includes as agents anyone who so-
licits risks, and which by section 602 requires subject insurance com-
panies to certify the names of their agents, and which makes the act
of any unlicensed agent soliciting business a misdemeanor, could
hardly intend that all agents of all domestic mutual fire insurance
companies were exempt from the requirement to obtain licenses.
However, there is no irreconcilability here because while agents of
subject domestic mutual fire insurance companies are within the act’s
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definition of agents, and while subject companies must certify all
agents’ names to the Insurance Commissioner, nevertheless such agents
are not required to be licensed, and it is not a misdemeanor for an
unlicensed domestic mutual fire insurance company agent to solicit
risks.

The third element which has been given consideration in disposing
of this problem is the fact that court decisions have recognized a dis-
tinction among domestic mutual fire insurance companies.

Two such cases are Driscoll v. Washington County Fire Ins. Co.,
110 F. (2d) 485 (C. C. A. 3d, 1940), and McLaughlin v. Philadelphia
Contributionship for Insurance of Houses from Loss by Fire, 73 F.
(2d) 582. '

Both of the above cases involve the assessment of taxes by the
United States Government under the Federal Revenue Act against the
defendant company and the defenses raised were that by provisions
of that act such companies were exempted. Clearly, neither case
would be in point in the situation covered by this opinion and we,
therefore, will neither quote from the opinions of the court nor go into
any further detail regarding the facts of the two cases. The language
of section 603, as we have continuously pointed out in this opinion,
makes no distinetion among domestic mutual fire insurance companies
and any Federal court rulings on tax matters involving exemptions
which may or may not be granted to a particular domestic mutual
fire insurance company would be immaterial.

The suggestions which we have disposed of above seem to be based
on the assumption that the writing of nonassessable policies alters
the mutuality feature of a company. It is to be noted that even some
of the older domestic mutual fire insurance companies were authorized
to write policies on what was referred to as the “cash plan only.” (See
Commonwealth v. Rural Valley Fire Ins. Co. 41 Dauph. 40, 49
(1935)). It would seem that the essential and primary difference be-
tween mutual and stock insurance companies lies in the fact that in
the one case policyholders associate themselves together, create man-
agement and give form to the company, while in the other case policy-
holders do not even have a voice in the affairs of the company.

Under these circumstances, therefore, we dismiss factors which tend
to support a contra view and adopt the view that agents of all do-
mestic mutual fire insurance companies need not be licensed. We say
this in face of the fact that stock companies must annually license
thousands of agents. The legislature alone can meet the situation
and correct any inequality that might appear to exist in this respect.

’
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It has also been suggested that domestic mutual firé insurance com-.
panies organized since 1921 would not be exempt, this suggestion ap-
parently being made for the reason that such companies admittedly
are not excluded by section 103. As has been pointed out, however,
the last sentence of section 603 permits of no distinction whatsoever
in the matter of licensing of agents, and the fact that a domestic
mutual fire insurance company can now be organized only under the
Insurance Company Law of May 17, 1921, P. L. 682, would be of no
importance with respect to the licensing of agents.

It would seem, however, that domestic mutual fire insurance com-
panies which are subject to the act, that is, those not excluded from its
operation by section 103, must certify to your department the names
of all agents and must comply with sections of the act other than sec-
tion 603.

It is our opinion, therefore, that agents of domestic mutual fire in-
surance companies are not required to be licensed by your department.

Very truly yours,
DEPARTMENT OF JUSTICE,

Cravpe T. Reno,
Attorney General.

OrviLLE BrowN,
Deputy Attorney General.

OPINION No. 385

Public School Employes’ Relirement System—Contributors—Withdrawal from
retirement system—Accumulated deductions—Payment of interest—Act of
July 18, 1917, P. L. 1043, as amended.

When a contributor to the Public School Employes’ Retirement Fund separates
from the school service and allows his accumulated deductions to remain to his
credit in the annuity savings account he is entitled to regular interest thereon
until he demands and is paid from said fund the amount left therein, regardless
of whether the date of demand and payment is more than five years from the
date of his separation.

Harrisburg, Pa., February 10, 1941.

Honorable Warren R. Roberts, Auditor General, Harrisburg; Penn-
sylvania.

Sir: This department is in receipt of your communication of No-
vember 19, 1940, wherein you request to be advised whether, under the
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Act of July 18, 1917, P. L. 1043, as amended, 24 P. S. § 2081 et seq., a
contributor should, after separation from the school service, be allowed
interest on his accumulated deductions to the time of his withdrawal
from the retirement system or for a fixed period of five years from the
date of his separation from the school service,

The Act of July 18, 1917, supra, establishes a Public School Em-
ployes’ Retirement System to be administered by the Public School
Employes’ Retirement Board. A contributor is any person who has
accumulated deductions in the fund created by the act to the credit
of the annuity savings account. Accumulated deductions are the total
of the amounts deducted from the salary of the contributor and paid
into the fund to the credit of the annuity savings account, together
with the regular interest thereon. Regular interest means interest at
four per centum per annum, compounded annually. A beneficiary is
any person in receipt of a retirement allowance or other benefits pro-
vided by the act. School service means any service as an employe of
State normal schools, now known as State teachers’ colleges, the De-
partment of Public Instruction, State Council of Education, or the
public schools of the Commonwealth.

Section 12, paragraph 1 of the act, as amended, 24 P. 8. § 2125, is as
follows:

Should a contributor, by resignation or dismissal, or in any
other way than by death or retirement, separate from the
school service, or should such contributor legally withdraw
from the retirement system, he or she shall be paid on de-
mand, from the fund created by this act: (a) the full amount
of the accumulated deductions standing to his or her in-
dividual eredit in the annuity savings account, or, in lieu
thereof, should he or she so elect, (b} an annuity or a deferred
annuity, which shall be the actuarial equivalent of said ac-
cumulated deductions. His or her membership in the retire-
ment association shall thereupon cease.

It will be noted from the foregoing that a contributor’s membership
in the retirement association, which includes employes making contri-
butions to the fund set up by the act, ceases upon such contributor’s
separation from the school service accompanied by (a) his demand
for and receipt of the full amount of accumulated deductions standing
to his credit in the annuity savings account, or (b) his demand for and
receipt of an annuity or deferred annuity. That is to say, when a
contributor resigns or is dismissed from the school service he may elect
to receive an annuity or a deferred annuity or in lieu theéreof, may
demand and receive the full amount of accumulated deductions stand-
ing to his credit. ‘
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The question with which we are faced is this: How long is a retir-
ing contributor entitled to receive interest on his accumulated de-
ductions if he elects to demand the same instead of an annuity or a
deferred annuity?

The answer to this problem must be found within the provisions of
section 6 of the act, as amended, 24 P. S. § 2102, which is as follows:

A. The retirement board shall annually allow regular
interest on the mean amount for the preceding year to the
credit of each of the accounts created in accordance with the
provisions of this act. The amount so allowed shall be an-
nually credited thereto by the retirement board.

B. The retirement board shall annually credit to the State
Annuity Reserve Account Number Two all interest on the in-
vestments of the fund created by this act in excess of four per
centum and the expenses of admlnlstratlon, as determined in
the manner provided in this act.

There is nothing in the foregoing section 6 of the act which limits
the payment of interest upon the amounts credited to a contributor
to a definite period of time. On the other hand, it is clear from a
reading of section 12 of the act, supra, that if the contributor demands
and receives the accumulated deductions standing to his credit at any
time, he would receive also any interest thereon to his credit. This
interest is to be calculated annually, in accordance with section 6, on
the mean amount for the preceding year, and such interest shall be
credited annually. It would seem to follow that if less than a year has
elapsed since the last annual crediting of interest to a contributor’s
account was made, at the time of his withdrawal, the withdrawing
contributor would receive no further interest. This would be in accord
with prevalent banking practice, where depositors who have savings
accounts are usually credited with interest at stated times, and are
allowed no interest for fractions of interest periods upon funds with-
drawn in between interest dates. Although interest periods in savings
institutions are usually six months apart, section 6 of the act here
involved expressly states that interest is to be allowed annually and
credited annually. Hence, under the act, interest periods would run
from year to year. Furthermore, under section 1 of the act, as
amended, 24 P. S. § 2081, as hereinbefore stated, regular interest is
defined as interest at four percent per annum, compounded annually.

Under paragraph 2 of section 12 of the act, as amended, 24 P. S.
§ 2126, it is provided that if an employe who separates from the
school service returns thereto within five years and restores to the
School Employes’ Retirement Fund, to the credit of the annuity sav-
ings account, his accumulated deductions as they were at the time of
his separation, the annuity rights forfeited by him at the time of sepa-
ration shall be restored.
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We must not confuse annuity rights with interest rights. As we
have already-seen, when a contributor separates from the school ser-
vice or withdraws from the retirement system he may elect to receive
an annuity or a deferred annuity, or demand and receive his accu-
mulated deductions. Once he demands and receives his accumulated
deductions, or demands and receives his annuity or deferred annuity,
his membership in the retirement association ceases, and he thereupon
loses all rights therein. On the other hand, if he allows his accumu-
lated deductions to remain in the fund, he is entitled to regular interest
thereon. Later on if he elects to withdraw his accumulated deductions
plus the interest credited thefeto, all his rights in the fund terminate.
However, under paragraph 2 of section 12, supra, he may, if he returns
to the school service, pay back to the fund his accumulated deductions
to the amount to his credit at the time of -his separation and thereby-
accomplish the restoration of his annuity rights.

The fact that he may testore his annuity rights upon his return to
the school service if such return is made within five years from his
separation has no bearing upon the question of whether he is to be
allowed interest for a period beyond five years from his separation.
The five-year period of limitation applies to his right to reestablish
his annuity rights by return to the school service, not to his right to
receive interest upon any accumulated deductions which he has al-
lowed to remain to his credit in the annuity saviﬂgs account. It fol-
lows, therefore, that when a contributor separates from the school
service, he may allow his accumulated deductions to remain to his
credit in the annuity saving account until such time as he chooses to
make demand therefor, unless at the time of his separation he elects
to receive an annuity or a deferred annuity, for he cannot have both
an annuity and a savings account at interest. If he elects at the time
of his separation to allow his accumulated deductions to remain at
interest he forfeits his right to an annuity or a deferred annuity unless
he returns to the school service within five years from the date of his
separation. The fact that our conclusion makes it possible for an
employe who has separated from the school service to maintain a
savings account at four percent interest until he elects to withdraw it
is a matter which only the legislature can alter.

It is our opinion that when a contributor to the School Employes’
Retirement Fund separates from the school service and allows his ac-
oumulated deductions to remain to his eredit in the annuity savings
account he is entitled to regular interest thereon until he demands and
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is paid from said fund the amount left therein, regardless of whether
the date of demand and payment is more than five years from the
date of his separation.

Very truly yours,
DEPARTMENT OF JUSTICE,

Cravpe T. Reno,
Attorney General.

WirLiam M. RUTTER,
Deputy Attorney General.

OPINION No. 386

State Board of Censors—Censorship of 16 mallimeter films prepared for com-
mercial slot machines—Fee—Act of May 15, 1915, P. L. 534.

1. Sixteen millimeter or any other width films used in commercial slot. moving
picture machines must be viewed or examined and approved by the Pennsyl--
vania State Board of Censors before they may be exhibited to the public. A $2
fee should be charged for examining a reel of film which is less than 1,200 lineal
feet in length even though it contains eight separate subjects. A similar charge
should be made for each duplicate film or reel or print thereof. -

Harrisburg, Pa., February 19, 1941.

Honorable Francis B. Haas, Superintendent of Public Instruction,
Harrisburg, Pennsylvania.

Sir: The Pennsylvania State Board of Censors has requested our
advice on the following questions:

1. Are 16-millimeter films prepared for commercial slot machines
subject to censorship by the board?

2. What fee is to be charged by the board for reviewing and exam-
ining a reel of film 16 millimeters wide and 840 feet long, but which
contains eight individual subjects that run about 214 minutes apiece?

We understand, from the information furnished us, that films pre-
pared for use in commercial slot machines are generally 16 millimeters
in width, whereas films customarily used in motion picture theatres
are 35 millimeters wide. We are also informed that upon inserting
the designated coin an individual can view one of the subjects which
requires about 2% minutes of running time; that while each reel will
contain eight subjects, it will be impossible for patrons to select any
particular subject. We are told that inasmuch as these slot motion
picture machines will be widely distributed in restaurants, hotels, ete.,
a great many copies of a particular reel will be used at the same time
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throughout the Comimonwealth, for which a similar fee charge is re-
quired to be made as for the original reel. We have also been informed
that if each of the eight individual subjects in a reel is considered a
separate reel in itself, the filing of eight separate applications per reel
of eight subjects would be required, which would necessitate more
paper work than the money received for them would warrant.

Section 1 of the Act of May 15, 1915, P. L. 534, as amended, 4 P. 8.
§ 43, reads as follows:

The board shall examine or supervise the examinations of
all films, reels, or views to be exhibited or used in Pennsyl-
vania; and shall approve such films, reels, or views which are
moral and proper; and shall disapprove such as are saeri-
legious, obscene, indecent, or immoral, or such as tend, in the
judgment of the board, to debase or corrupt morals. This
section shall not apply to announcement or advertising slides
or to films or reels containing current news events or happen-
ings, commonly known as news reels, which are not in viola-
tion of the provisions of this section.

In section 2 of the same act, 4 P. 8. § 42, it is provided that:

It shall be unlawful to sell, lease, lend, exhibit, or use any
motion-picture film, reel, or view, in Pennsylvania, unless the
said film, reel, or view has been submitted by the exchange,
owner, or lessee of the film, reel, or view, and duly approved
by the Pennsylvania State Board of Censors, hereinafter in
this act called the board.

Under section 24 of the same act, 4 P. S. § 52:

Every person intending to sell, lease, exhibit, or use any
film, reel, or view in Pennsylvania, shall furnish the board,
when the application for approval is made, a description of
the film, reel, or view to be exhibited, sold, or leased, and the
purposes thereof; and shall submit the film, reel, or view to
the board for examination; and shall also furnish a statement
or affidavit that the duplicate film, reel, or view is an exact
copy of the original film, reel, or view, as submitted for ex-
amination to the board; and that all eliminations, changes, or
rejections, made or required by the board in the original film,
reel, or view has been or will be made in the duplicate.

In interpreting this last cited section, the Supreme Court of this
Commonwealth, in the case of In re Fox Film Corporation’s Applica-
tion, 295 Pa. 461 (1929), held that the section should be given a wide
application and interpreted according to the spirit as well as the letter
of the law.

Under sections 27 and 28, 4 P. 8. §§ 55 and 56, violations of any
of the provisions of the act are punishable summarily by the imposi-
tion of a fine and costs, or imprisonment in default of the payment
thereof.
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In In re Fox Film Corporation’s Application, supra, it was further
pointed out by the Supreme Court that the act is expressed in general
language; that it is prospective in its application and purpose; that
it contains no express restrictions, and that it applies to all cases that
come within its terms and its general aim. As a result, the court
reached the conclusion that the definition of “film” includes a “talking
film,” despite the fact that it was not mentioned by the legislature in
the act. Obviously the films which are to be used in the slot machines
do not fall within the classification of an “* * * announcement or
* * * films or reels containing current news events or happenings,
commonly known as news reels * * * which are exempt from review
by the board by the provisions of section 6 of the act. We believe,
therefore, that the provisions of section 2 of the act, when considered
in the light of the language and ruling contained in the foregoing
opinion of the Supreme Court, apply just as much to 16 millimeter
films as to 35 millimeter films, and apply also to any films which will
be used in commercial slot movie machines. All such films must, there-
fore, be reviewed, approved and licensed by the board since no dis-
tinction is made as to the width of film by the legislature.

We will now consider the second inquiry.

In this question we are concerned with the meaning of the language
used by the legislature in section 17, 4 P. S. § 46, when it stated:

For the examination of each film, reel, * * * of one thou-
sand two hundred lineal feet, or less, the board shall receive
in advance, a fee of two dollars, * * *,

If an individual film were to be used for the presentation of each
subject, it is clear that a fee of $2.00 would have to be paid for the
review and examination of each such film or reel used to display
the particular subject, irrespective of its length, so long as it was under
1,200 lineal feet. Does the printing of eight subjects in one reel or on
one film make any difference?

A careful study of the entire act which we are considering indicates
to us that it is not a revenue tax measure but one which was enacted
by the legislature under the police power of the Commonwealth.

In the case of Buffalo Branch Mutual File Corp'n v. Breittinger,
250 Pa. 225 (1915), in which the constitutionality of the act was up-
held, the lower court whose opinion was approved by the Supreme
Court, said, per Martin, P. J., at 230:

_ By reference to the act in question, it clearly appears that
it 1s an exercise of the police power of the State, enacted to
conserve the morals and manners of the public, * * *
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Charges made under a law enacted pursuant to the police power
must be only such as are reasonably necessary for the execution of
the law.

The provisions of section 17, supra, merely provide that every film
or reel is to be examined, and that a charge of $2.00 is to be made for
such examination of every film or reel of 1,200 lineal feet or less. The
act makes no provision for examination of each subject, but of “each
film, reel, * * * of one thousand two hundred lineal feet, or less.” It
is apparent, therefore, that inasmueh as the submitted reels of the com-
mercial slot movies are but 840 lineal feet, the charge should be $2.00
for the examination of each such reel or film, and a similar charge for
each duplicate or print thereof.

We are, therefore, of the opinion:

1. That 16 millimeter, or any other width films used in commercial
slot movie machines must be viewed or examined and approved by
the Pennsylvania State Board of Censors before they may be exhibited
to the public; and

2. That a $2.00 fee should be charged for examining a reel or film
which is less than 1,200 lineal feet in length even though it contains
eight separate subjects; and a similar charge should be made for each
duplicate film or reel or print thereof.

Very truly yours,
DEPARTMENT OF JUSTICE,

Craupe T. RENo,
Attorney General.

GeorGe J. Barco,
Deputy Attorney General.

OPINION No. 387

Employment Board—Employes—Eligible list—Certification of names—Remouval
because of misstatements in applications.

If the board discovers intentional falsification amounting to fraud in any ap-
plication, it should forthwith certify such person to the secretary for summary
dismissal, and all persons who so falsify should be stricken from the eligible list.
The removal of any person who has passed his probationary period must be
considered a dismissal which entitles the employe to an appeal. If, on appeal,
the reviewing board finds and decides that the employe was not guilty of fraud
or misrepresentation, and that there was no falsification of said employe’s ap-
plication, then since the decision of the appellate body transcends that of the
employment board, the employe’s name should be restored to the eligible and
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certified lists. Removal from eligible lists and consequent cancellation of cer-
tification on the ground of falsification of application should be such fraud as
would have affected the candidate’s position on the certified list.

Harrisburg, Pa., February 21, 1941.

Honorable Howard L. Russell, Secretary of Public Assistance, Harris-
burg, Pennsylvania.

Sir: This department is in receipt of your communication of De-
cember 10, 1940, requesting an opinion relative to procedure to be
followed with regard to the cancelling of certification of names to an
eligible list and consequent removal of employes because of discoveries
of misstatements in applications.

Specifically you submit the following questions:

1. When a certification is cancelled subsequent to appoint-
ment, is it mandatory upon the employer (the department or
a county board) to remove the person’s name from the pay
roll?

2. Is such a removal of a person who has passed his pro-
bationary period to be considered a dismissal which entitles
the employes to an appeal?

3. If an employe whose name is thus removed from the
pay roll has the right of appeal, does the decision of the Re-
viewing Board make it mandatory upon the Employment
Board to rescind its action in cancelling certification, if the
Reviewing Board decides that the employe should not be dis-
missed?

4. What are the general principles the Employment Board
should follow in arriving at a decision to cancel the certifica-
tion of a person already appointed because of the discovery
of some misstatement in his application?

The answers to your several inquiries are found in .the provisions
of the Public Assistance Law, approved June 24, 1937, P. L. 2051, as
amended, 62 P. S. § 2501, et seq., and also The Administrative Code
of 1929, the Act of April 9, 1929, P. L. 177, as amended June 24, 1937,
P. L. 2003, 71 P. S. § 664, et seq., which acts provide for employment
and removal of all persons employed by the Department of Public
Assistance. The latter enactment requires that the personnel for the
administration of the service shall be chosen on a civil service basis.
Section 2504-A of The Administrative Code of 1929, as amended, sets
forth in detail the civil service provisions and requirements. Certain
phases of the administration of the ecivil service sections of the act
are vested in an employment board of three members appointed by the
Governor by and with the consent of the Senate. This employment
board is a departmental administrative board within the Department
of Public Assistance.
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Under section 2504-A (b) 1 and 2 the board is charged with certain
definite duties as follows:

1. Prepare and conduct examinations for employment,
which shall be practical in their character, and, so far as may
be possible, shall relate to those matters directly bearing on
and which will fairly test the relative ¢apacity and fitness of

- persons examined to discharge the duties of the service into
which they seek to be appointed, but no applicant shall be re-
quired to have had any scholastic education in social service
work, nor to have had any other special scholastic education
or special training or experience. In written examinations,
the identity of each applicant shall be unknown to the ex-
aminers. '

2. Grade each person taking an examination by a method
of rating published as part of the announcement of the test,
except that, in the final rating of all applicants, persons who
were engaged in the military or naval service of the United
States during any war in which the United States was en-
gaged, and who have an honorable discharge from such ser-
vice, shall receive in addition to all other ratings an additional
five per centum, and any such person who shall have been
disabled by wounds or in any other manner while engaged in
such service (so long as he is able to.perform the work of
the employment for which he is examined), shall be rated an
additional five per centum over and above the five per centum
hereinbefore set forth, and in either case, the total per centum
mark or grade thus obtained shall determine the standing
of any such persons on any list of eligibles.

Under section 2504-A (d) additional duties are imposed on the em-
ployment board, such as compilation of an eligible list from which
certification shall be made. Then follow provisions regarding proba-
tion, transfers, suspensions, demotion and removal.

Section 2504-A (h) has reference to demotion and removal and pre-
scribes as follows:

(h) DeMoTioON AND REMOVAL. An employer may demote
or remove an employe for just cause only after giving him
written reasons for such action, and an opportunity to file a
written answer. Both of such writings shall be promptly re-
ported to the Employment Board, and shall be part of its
public records. Such employes may appeal to the reviewing
board under the rules and regulations established jointly by
the State Board of Public Assistance and the Employment
Board.

By section 1203 of the joint regulations of the Department of Pub-
lic Assistance and the employment board, such appeals are limited to
permanent employes. The finding of the reviewing board is binding
and final, except that by section 1218 of such regulations the employ-
ment board has the power to set aside the decision of the reviewing
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board if the employment board is of the opinion that the reviewing
board did not conduct a fair hearing or there is no substantial credible
evidence to support the conclusions of the reviewing board. Another
exception is found in section 4 (k) of the Public Assistance Law, as
amended, supra, which provides as follows:

The Department of Public Assistance shall have the power,
and its duty shall be:

% * * * *

(k) To recommend to the Governor that any person em-
ployed by the department be suspended or removed from
service. Upon receipt of such recommendation the Governor
shall have power to suspend or remove such employe if he
deems the same to the best interests of the public service.

Under this provision, we find that if the reviewing board should
order an employe reinstated, the secretary has the right to recom-
mend to the Governor the suspension or removal of such person, and
the Governor has the right to remove or suspend such person if he
deems this to be to the best interest of the public service.

You have informed us that in a number of cases applications of
persons who have achieved civil service status have been falsified,
and that in such cases, the employment board has cancelled certifica-
tions to eligible lists and removed such named from eligible lists. Due
notification of this fact has been sent to the employer, namely, the
county assistance board, the state board or the department, with in-
structions that such employes should be removed.

You further inform us that, for the purpose of the proper admin-
istration of the civil service provisions of the Public Assistance Law,
it is necessary for your department to have the above provisions of
the law interpreted, with particular reference to the right of such em-
ployes, removed for falsification of application, to appeal to a review-
ing board, and the respective authority of the employer, the State
board, the department, the county board and the employment board,
over removal and review.

It is important first to note the general purposes of civil service
provisions which are well stated generally in 10 American Jurisprud-
ence (Civil Serv1ce) page 921, as follows:

¥ * * They require that appointments to office be made
from among those who, by examination, have shown them-
selves to be best quahﬁed Examinations are also usually
required for promotlons from lower to higher grades within
the public service, and a discharge or removal may be made
only for a just cause and, under many statutes, must be upon
notice and hearing. As mlght be supposed, the result is gen-
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érally an improvement in the public service from the experi-
ence and proficiency acquired through this merit system, and
in a tenure of office which is independent of political favor.

Obviously, the purpose of the Public Assistance Law, above cited,
was to establish a system whereby employes would be selected on the
basis of their qualifications, to provide for certification of eligible
lists on the basis of merit and fitness, determined by means of ex-
amination, written or oral, and appointment therefrom, with per-
manence of service after probationary period. The legislators pro-
pose, through civil service, to attain some degree of permanence and
stability in the personnel of this important governmental agency.
However, since the objectives of civil service requirements are defeated
by any break-down in the method of selection, the permanence and
stability attained through an efficient civil service must be upset if
fraud has been used to obtain a place on the eligible list or an appoint-
ment. Eligible lists and appointments are valid only in the absence
of fraud: See 30 Op. Atty. Gen. (U. 8.) 169; 5 USCA, section 638,
note 5.

An examination of the Public Assistance Law discloses that both the
department and the employment board are charged with the proper
enforcement of the personnel provisions of the Public Assistance Law
which imposes upon both the duty of seeing that appointments to the
Department of Public Assistance are made in conformity with the law.
If appointments are not so made, the wrongful expenditure of public
funds is involved. Additionally, if the intention of the Commonwealth
is to expend money on the basis of highly qualified personnel, but in
fact, expenditures are made to appointees not only not meriting, and
not fitted for the positions they are filling, but illegally appointed,
then in the interests of sound economy and efficient administration,
the department and the employment board have the duty and the right
to take appropriate action.

If fraud or misrepresentation exist and can be proven as to certain
names, then these names should be expunged from the eligible lists,
and certifications should be cancelled with subsequent removal.
Authority for this statement may be found in the case of Thurston v.
Unemployment Compensation Board of Review, 140 Pa. Super. Ct.
254 (1940), where Judge Keller, in a learned and comprehensive
opinion, approving dismissal of an employe for falsification of appli-
cation, said:

Furthermore, it is desirable as a matter of public policy
that civil service employes under the statute -shall be com-
posed of honest and truthful persons; and fraud and misrep-
resentation in securing the appointment are grounds for
dismissal. See Kassarich v. Unemployment Compensation
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Board of Review, 139 Pa. Superior Ct 599, 12 A. 2d 823;
Gangwer v. Unemployment Compénsation Board of Review,
137 Pa. Superior Ct. 453, 9 A. 2d 490; Sec. 208 (s) of the
Act of December 5, 1936, supra. (Italics ours.)

Likewise, in the case of Kassarich v. Unemployment Compensation
Board of Review, 139 Pa. Super. Ct. 599 (1940), the court held that
errors in the selection of the list of eligibles were cured by appoint-
ment, except those arising from fraud, misrepresentation or miscon-
duct.

A consideration of what constitutes fraud, misrepresentation, error
or mistake takes us into an involved field of the law. It is important
for your department and the board to note that misrepresentation
must be material in order that the law may take notice of it as fraud.
Fraud is defined in Restatement, Contracts, section 471, to mean:

¥ % ¥ Y(a) misrepresentation known to be such, or (b)
concealment, or (c¢) non-disclosure where it is not privileged,
by any person intending or expecting thiereby to cause a mis-
take by another to exist or to continue, in order to induce the
latter to enter into or refrain from entering into a trans-
action; except as this definition is qualified by the rules
stated in section 474.”

It should be noted that fraud should not only be material but there
should be sufficient objective proof to substantiate the charge of fraud
in a court of law.

In 5 Williston, Contracts, section 1515, it is further stated:

No legal wrong is caused by false and fraudulent repre-
sentations unless they induce action in reliance thereon.
* * * But it is not necessary that such representations should
have formed the only inducement for entering into a trans-
action; it is enough if they were a material inducement. * * *

Judge Keller succinctly stated the principle in Thurston v. Unem-
ployment Compensation Board of Review, supra, when he said that
fraud should be such as would have affected the candidate’s position
on the certified list. For example, if a person alleged in his applica-
tion that he had a high school and college training, when in fact he
did not have such training, and high school and college training were
essential for placement on the eligible and certified list, this misstate-
ment would amount to such fraud as would justify removal. In
answer to the question, “Were you ever convicted of a crime?” if
applicant had been arrested and pleaded guilty or was found guilty
by verdict of a jury and sentenced, and failed to state such circum-
stances, he also would be guilty of such fraud as would justify re-
moval. -
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Though the term “conviction” is not here used in the technical
sense, it might be well to inquire into its meaning.

Ballentine’s Law Dictionary defines conviction as:

The confession of a person who is being prosecuted for
crime, in open court, or a verdict returned against him by a
jury, which ascertains and publishes the fact of his guilt.

In United States v. Watkins, 6 Fed. 152 (Cf C. Ore. 1881, the court
stated:

* * * The term conviction, as its composition (convinco,
convictio) sufficiently indicates, signifies the act of convicting
or overcoming one, and in criminal procedure the overthrow
of the defendant by the establishment of his guilt according
to some known legal mode. These modes are, (1) by the plea
of guilty, and (2) by the verdict of a jury.

There is no fraud if an applicant fails to furnish information not
requested in the questions put to him and thus the applicant would
only have to answer as to the instances in which he had been arrested
and pleaded guilty, or was found guilty by a verdict of a jury, as
above.

Both the department and the employment board are charged with
the duty of seeing that the Public Assistance Law is well administered
by trained, competent and honest personnel. In view of the broad
humanitarian principles behind the Public Assistance Law and the
important function the law is here designed to perform, it is of the
greatest importance that it be properly administered on a non-partisan
basis. This fact was recognized by the legislature which accordingly
incorporated civil service provisions into the law to effectuate this type
of administration. )

Since both the department and the employment board are thus
charged with and interested in the efficient administration of the Pub-
lic Assistance Law, circumstances dictate a real need for cooperation
and mutual confidence between the department and the employment
board. Moreover section 501 of The Administrative Code of 1929,
supra, requires such cooperation. In this way fraud or abuses in the
selection of personnel may be corrected, or fraud eliminated, and the
Public Assistance Law efficiently administered.

In view of the foregoing, we are of the opinion that:

1. If the employment board discovers intentional falsification
amounting to fraud in any application, it should forthwith certify
such person to the secretary for summary dismissal, and all persons
who so falsify should be stricken from the eligible lists. There is a
falsification of application if the applicant claims to have had greater
experience than the applicant actually has, since such a claim gives
the person higher grades and, therefore, higher ranking on the lists of
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eligibles, thus obviously making the subsequent appointment one which
has been received through fraud.

2. The removal of any person who has passed probationary period
must be considered a dismissal which entitles the employe to an appeal
in accordance with section 2504-A (h) of the Act of June 24, 1937,
P. L. 2003. This conclusion is in line with Thurston v. Unemployment
Compensation Board of Review, 140 Pa. Super. Ct. 254, and Kassarich
v. Unemployment Compensation Board of Review, 139 Pa. Super. Ct.
599, 12 A. 2d 823, and the line of unemployment cases involving dis-
missals for falsification of applications amounting to fraud wherein
appointees were given the right of appeal under the Unemployment
Compensation Act to the Unemployment Compensation Board of Re-
view and the Superior Court. ;

3. If, on appeal, the reviewing board finds and decides that the
employe was not, guilty of fraud or misrepresentation, and that there
was no falsification of said employe’s application, then since the de-
cision of the appellate body transcends that of the employment board,
the employe’s name should be restored to the eligible and certified
lists. When the reviewing board finds that cancellation of certifica-
tion on the ground of fraud has no basis in fact the cancellation is void
and such employe’s name should be replaced on the pay roll. How-
ever, in accordance with section 4 (k) of the Public Assistance Law
of June 24, 1937, P. L. 2051, as amended June 26, 1939, P. L. 1091,
62 P. S. § 2501, et seq., if the reviewing board should order an employe
reinstated, the secretary has the authority to recommend to the Gov-
ernor the suspension or removal of said employe, and the Governor
has the authority to suspend or remove such employe if he deems such
action to the best interest of the public service.

4. The general principles which the employment board should
follow in arriving at a decision to cancel certification of a person al-
ready appointed is fully discussed above by excerpts from Williston,
Contracts, and the Superior Court cases ruling on dismissals from the
Bureau of Employment and Unemployment, Compensation of the De-
partment of Labor and Industry. Briefly, removal from eligible lists
and consequent cancellation of certification on the ground of falsifica-
tion of application should be such fraud as would have affected the can-
didate’s position on the certified list.

Very truly yours,
DEPARTMENT OF JUSTICE,

Cravpe T. Reno,
Attorney General.

M. Loutse RUTHERFORD,
Deputy Attorney Qeneral.
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— OPINION No. 388

Women’s Labor Law—Hour provisions—Women employed by railroads engaged
in interstate commerce—Ezemption—Act of July 25, 1918, P. L. 1024, as
amended; Railway Labor Act of May 20, 1926, c. 847, 44 Stat. 677.

When the interstate carriers and their employes enter into collective bargain-
ing agreements under and by virtue of the Railway Labor Act, the Pennsylvania
act regulating hours of labor by females, is superseded by said Federal enact-
ment, and agreements made thereunder; thereafter women employes of railroads
engaged in interstate commerce are no longer subject to the provisions of the
said Pennsylvania act.

Harrisburg, Pa., March 4, 1941.

Honorable Lewis G. Hines, Secretary of Labor and Industry, Harris-
burg, Pennsylvania.

Sir: This department is in receipt of your communication of June
26, 1940, requesting our opinion on whether or not women within the
State, employed by railroads engaged in doing interstate commerce
business, are, exempt from the hour provisions of the Pennsylvania
Act of July 25, 1913, P. L. 1024, as amended, 43 P. S. § 101, et seq,,
commonly referred to as the Women’s Labor Law.

The purpose of the said Women’s Labor Law is to regulate the
hours of labor of females, and section 3 thereof provides as follows:

Section 3. (a) Except as hereinafter provided, no female
shall be employed or permitted to work in, or in connection
with, any establishment for more than five and one-half days
in any one week, or more than forty-four hours in any one
week, or more than eight hours in any one day: Provided,
That one day of rest may be subdivided into two days of
twelve hours each, for women employes in hotels, boarding
houses, and in charitable, educational and religious institu-
tions, at the discretion of the Department of Labor and In-
dustry, with the approval of the Industrial Board. (Italics
ours.)

Section 1 of the Women’s Labor Law defines “establishment” thus:

Section 1. Be it enacted, &c., That the term “establish-
ment,” when used in this act, shall mean any place within
this Commonwealth where work is done for compensation of
any sort, to whomever payable.

This would apply to employment in railroads engaged in interstate
commerce. In the absence of Federal enactments, this provision of
the law could, under the police power; apply to service rendered to
any railroad company when the employment takes place anywhere
within this Commonwealth.
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That the regulation of hours of labor of women is within the police
power of the State is enunciated in the case of Muller v. Oregon, 208
U. 8. 412 (1908) wherein it was held:

* * # Differentiated by these matters from the other sex,
she is properly placed in a class by herself, and legislation
designed for her protection may be sustained, even when like
legislation is not necessary for men, and could not be sus-
tained. * * *

It is clear that the legislature, in exercising its police power, has
authority to regulate the hours of labor of females. The authority
of the State, ifi the absence of Federal legislation, to enact laws in the
exercise of its police power for the purpose of establishing such reason-
able regulations as are appropriate for the protection of the health
and safety of its citizens, is no longer open to question even though
such legislation may affect interstate commerce: See New York, New
Haven & Hartford Railroad Company v. New York, 165 U. S. 628
(1897), where the court said:

According to numerous decisions of this court (some of
which are cited in the margin) sustaining the validity of state
regulations enacted under the police powers of the state and
which incidentally affected commerce among the states and
with foreign nations, it was clearly competent for the state
of New York, in the absence of national legislation covering
the subject, to forbid under penalties the heating of passenger
cars in that state by stoves or furnaces kept inside the cars
or suspended therefrom, although such cars may be employed
in interstate commerce. While the laws of the states must
yield to acts of Congress passed in execution of the powers
conferred upon it by the Constitution (Gibbons v. Ogden, 22
U. S. 9 Wheat. 1, 211 [6:23, 73], the mere grant to Congress
of the power to regulate commerce with foreign nations and
among the states did not, of itself and without legislation by
Congress, impair the authority of the states to establish such
reasonable regulations as were appropriate for the protection
of the health, the lives, and the safety of their people. * * *

* * * Persons traveling on interstate trains are as much
entitled, while within a state, to the protection of that state,
as those who travel on domestic trains. The statute in ques-
tion is not directed against interstate commerce. Nor is it
within the meaning of the Constitution a regulation of com-
merce, although it controls, in some degtee, the conduct of
those engaged in such commerce. So far as it may affect
interstate commerce, it is to be regarded as legislation in aid
of commerce and enacted under the power remaining with the
state to regulate the relative rights and duties of all persons
and corporations within its limits. Until displaced by such
national legislation as Congress may rightfully establish under
its power to regulate commerce with foreign nations and
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. among the several states, the validity of the statute, so far as
the commerce clause of the Constitution of the United States
is concerned, cannot be questioned.

However, if and when Congress enacts legislation upon the subject
of hours of labor of female employes of railroads engaged in interstate
commerce,” the power of the State to regulate such hours is subordi-
nated to the Federal, and if there is a conflict between the State and
Federal legislation, the former must yield to the latter: See Erie Rail-
road v. New York, 233, U. 8. 671, 58 L. Ed. 1149, 34 S. Ct. 756 (1914),
where the court stated:

¥ * * The relative supremacy of the state and national
power over interstate commerce need not be commented upon.
Where there is conflict, the state legislation must give way.
Indeed, when Congress acts in such a way as to manifest its
purpose to exercise its constitutional authority, the regulating
power of the state ceases to exist. * * *

We realize the strength of those observations, but they put
out of view, we think, the ground of decision of the cases, and,
indeed, the necessary condition of the supremacy of the con-
gressional power. It is not that there may be division of the
field of regulation, but an exclusive occupation of it when
Congress manifests a purpose to enter it.

It is necessary, therefore, to consider whether Congress has enacted
such legislation as to manifest a definite purpose to exercise its con-

stitutional authority and regulate hours of employment of females
employed by interstate carriers.

The Act of March 4, 1907, c. 2939, 24 Stat. 1415, 45 U. 8. C. A., sec-
tion 62, referred to as the Hours of Service Act, limited hours of service
to sixteen consecutive hours, as follows:

It shall be unlawful for any common carrier, its officers or
‘agents, subject to this chapter to require or permit any em-
ploye subject to this chapter to be or remain on duty for a
longer period than sixteen consecutive hours, * * *

The only employes included within this statute are those “actually
engaged in, or connected with the movement of any train”: See San
Pedro, etc., R. Co. v. United States, 213 Fed. 326. It is evident,
therefore, that this Act of March 4, 1907, supra, is limited in its scope
and does not regulate hours of labor of female employes, unless they
are employed in connection with the movement of any train: See
Opinion of Francis Shunk Brown, Official Opinions of the Attorney
General, 1917-1918, pages 482-486.

In an effort to establish a complete and satisfactory system for the
fixing of wages, hours and working conditions of railroad employes
and for the settlement of labor disputes that arise on interstate car-
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riers, Congress passed the Railway Labor Act, the Act of May 20,
1926, c. 347, 44 Stat. 577, as amended by the Act of June 21, 1934, c.
691, 48 Stat. 926, 1185, and the Act of June 25, 1936, c. 804, 49 Stat.
1921, 45 U. 8. C. A., sections 151-163, et seq. In this act, the term
“employe” is defined as follows:

* ® * gyery persow in the service of a carrier * * * who

performs any work defined as that of an employe or sub-
ordinate official in the orders of the Interstate Commerce
Commission. (See 45 U. 8. C. A, section 151.)

One of the general purposes of the Railway Labor Act, as provided
in section 151 (a), is to provide for the orderly settlement of all dis-
putes concerning rates of pay or working conditions. Section 152 pro-
vides that it shall be the duty of all carriers, their officers, agents and
employes to exert every reasonable effort to make and maintain agree-
ments concerning rates of pay, rules and working conditions. The
general purpose of the Railway Labor Act is to secure the right of
collective bargaining to employes whose interests are involved through
representatives chosen by a majority of the employes and to promote
peaceful consideration of labor disputes. It is true that the Railway
Labor Act does not specifically mention hours of service and it might
be argued, therefore, that the State law and the Federal law can stand
together in that the form of the Railway Labor Act seems to have
invited and to have left the subject regarding the hours of service
relating to females and minors open for supplemental State legislation,
if necessary, and that the Pennsylvania Women’s Labor Law simply
supplements the action of Congress.

A contention similar to the foregoing was presented to the Supreme
Court of the United States in the case of Erie Railroad v. New York,
supra, concerning a law enacted by the State of New York as it related
to the Hours of Service Act of 1907 enacted by Congress. The court,
at page 683, disposed of the argument in the following language:

We realize the strength of these observations, but-they put
out of view, we think, the ground of decision of the cases,
and, indeed, the necessary condition of the supremacy of the
congressional power. It 1s not that there may be division of
the field of regulation, but an exclusive occupation of it when
Congress manifests a purpose to enter it. (Italics ours.)

'The principal of laW laid down by the court in the foregoing de-
cision is that after Congress acts on a matter within its exclusive juris-
diction, there is no division of the field of regulation.

In the case of Long Island Railroad Co. v. Department of Labor,
256 N. Y. 498 (177 N. E. 17), (1931), the question considered by the
Court of Appeals of New York was whether or not the Labor Law of
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New York, regulating hours of work of laborers, workmen and me-
chanics upon the elimination of railroad grade crossings, applied to
employes of carriers when the carriers were directed to perform the
work by its own employes. The court, referring to the Railway Labor
Act, said at page 516:

¥ * * Tt provides a method for fixing wages of employes
by free contract or adjustment of labor disputes. It includes
as an employe subject to its provisions “every person in the
,service of a carrier * * * who performs any work defined as
"that of an employe or subordinate official in the orders of the
Interstate Commerce Commission.” * * * [ts purpose of
ending labor disputes may be thwarted by any regulation of
the state compelling payment of wages to “employes” at a
different rate. It seems to us clear that Congress intended to
exclude any interference by any state in the field of wages of
employes of interstate carriers. The Labor Law of this state
may for these reasons not be applied to any “employe,” as
defined in the federal act, where the carrier is directed to
perform work by its own employes. * * * (Italics ours.)

The constitutionality of the Railway Labor Act was upheld in the
case of Texas & New Orleans Railroad Company, et al. v. Brotherhood
of Railway & Steamship Clerks et al., 281 U. 8. 548 (1930). See also
Virginian Railway Company v. System Federation No. 40, 300 U. S.
515 (1937). ’

The Railway Labor Act was the forerunner of the National Labor
Relations Act, the Act of July 5, 1935, ¢. 372, 49 Stat. 449, 29 U. S.
C. A., Section 151, which adopted substantially the same principles
for industry as were embodied in the Federal Railway Labor Act of
1926, supra, for railroads.

The constitutionality of the National Labor Relations Act was sus-
tained in the case of National Labor Relations Board v. Jones &
Laughlin Steel Corporation, 301 U. S. 1 (1937). Agreements under the
National Labor Relations Act are limited as to hour provisions by the
Fair Labor Standards Act of June 25, 1938, 52 Stat. 1060, 29 U. 8. C.
A., § 201, et seq. However, railrdads are exempt from the provisions
of both the National Labor Relations Act and the Fair Labor Stand-
ards Act. See section 13 (b) (2) of said Fair Labor Standards Act
which exempts railroad carriers as follows:

(b) The provisions of section 208 shall not apply with
respect to (1) any employe with respect to whom the Inter-
state Commerce Commission has power to establish qualifica-
tions ‘and maximum hours of service pursuant to the pro-
visions of section 304 of Title 49; or (2) any employe of an
employer subject to the provisions of Part 1 of the Interstate
Commerce Act. (Italics ours.)
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From the foregoing review of Federal legislation, it is observed that
there is a clear legislative intention to exempt railroads from general
enactments and to legislate particularly on the subject of interstate
carriers in an effort to promote uniformity of regulation regarding
such carriers,

Although the legislature may not, as a general rule, delegate any
of its functions nor usurp any of the powers or functions of either of
the other two coordinate branches of the government, it may dele-
gate certain of its powers to administrative boards and commissions
provided such authority is circumscribed with certain standards,
policies and limitations. It is absolutely essential that limits be set
on the power conferred and that the scope authorized clearly appear.

In Wichita R. & L. Co. v. Public Utilities Commission, 260 U. S. 48
(1922), the court said:

-

In creating such an administrative agency the legislature,
to prevent its being a pure delegation of legislative power,
must enjoin upon it a certain course of procedure and certain
rules of decision in the performance of its funection. It is
a wholesome and necessary principle that such an agency
must pursue the procedure and rules enjoined, and show a
substantial compliance therewith, to give validity to its
action, -

If the legislature fails, however, to prescribe with reasonable clarity
the limits of the power delegated or if those limits are too broad, its
attempt to delegate is a nullity: Schechter Poultry Corporation v.
United States, 295 U. S. 495 (1935); Panama Refining Company v.
Ryan, 293 U. S. 388 (1935).

In Schechter Poultry Corporation v. United States, supra, the Chief
Justice, in passing upon the constitutionality of the NIRA, said:

* * * Bection 3 is without precedent. It supplies no stand-
ard for any trade industry or activity. It does not undertake
to prescribe rules of conduct to be applied to particular states
of fact determined by appropriate administrative procedure.
Instead of prescribing rules of conduct, it authorizes the
making of codes to prescribe them. * * * In view of the
scope of that broad declaration, and of the nature of the few
restrictions that are imposed, the discretion of the President
In approving or prescribing codes, and those enacting laws
for the government of trade and industry throughout the
country, is virtually unfettered. * * *

In the Railway Labor Act of 1926, supra, Congress has manifested
its purpose to exercise its constitutional authority to regulate the
hours of labor of railroad employes by delegating such authority to
two administrative bodies, namely, the National Mediation Board
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and the National Railroad Adjustment Board. In the Railway Labor
Act of 1926, Congress has carried out its purpose of promoting self-
organization, collective bargaining, settlement of disputes growing out
of grievances and the application of agreements covering rates of pay,
hours and working conditions generally by setting up the above two
administrative agencies; the former to certify collective bargaining
agents and interpreting agreements and the latter to settle industrial
disputes with appeal to the district court. The fairness of collective
bargaining agreements between interstate carriers and employe unions
is thus checked through these two administrative agencies which are
charged with the duty of protecting and enforcing the rights and
responsibilities of the various parties to the agreements.

Under and by virtue of the Railway Labor Act of 1926, as amended,
supra, interstate carriers in Pennsylvania have entered into a collective
bargaining agreement whereby employers and employes agree on a
forty-eight hour week for all employes of such interstate carriers.
Since these agreements are made under the Federal Railway Labor
Act of 1926, as amended, supra, their provisions supersede the require-
ments of the State law relative to hours. Congress having constitu-
tional authority so to do, has provided for a single, integrated and all-
embracing system for interstate carriers. When Congress passed the
Railway Labor Act of 1926, as amended, supra, its purpose to occupy
the field of regulation of hours, wages and conditions of labor of rail-
roads was clearly manifested in order to promote one uniform national
railway system of regulation.

It is true that the State may regulate hours of employment of an
interstate carrier, even if such regulation affects interstate commerece,
if such regulation affects interstate commerce only incidentally and
indirectly. However, if and when Congress, recognizing interstate
carriers as their special wards and endeavoring to gain uniformity in
the regulation of an industry that is national in scope, provides for
agreements between employers and employes relative to hours, wages
and conditions of labor, since Congress has thus invaded the field of

regulation of interstate carriers and assumed exclusive control over
working conditions in said interstate railroads, the State enactment
is superseded and the Federal enactment governs: See Oregon-Wash-
ington Railroad & Navigation Company v. State of Washington, 270
U. S. 87, 70 L. Ed. 482, 46 S. Ct. 279 (1925), where a Federal Act
governing the field of plant disease as far as the spread of such disease
by interstate transportation was concerned, was held even in the ab-
sence of action by the administrative agency, to supersede State action
establishing quarantine against such disease, the court holding:
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It follows that pending the existing legislation of Congress
as to quarantine of diseased trees and plants in interstate
commerce, the statute of Washington on the subject cannot be .
given application. It is suggested that the states may act 1n
the absence of any action by the Secretary of Agri'culture;
that it is left to him to allow the states to quarantine, and -
that if he does not act there is on invalidity in the state
action. Such construction as that cannot be given to the Fed--
eral statute. The obligation to act without respect to the
states is put directly upon the Secretary of Agriculture when-
ever quarantine, in his judgment, is necessary. When he does
not act, it must be presumed that it is not necessary. With
the Federal law in force, state action is illegal and unwar-
ranted.

In the regulation of highways, since roads belong to the State, the
court is inclined to take the viewpoint that State regulation is not
superseded by Federal regulation, unless the purpose of Congress to
so supersede State action is clearly manifested, and in the case of
H. P. Weleh v. New Hampshire, 306 U. 8. 79, 83 L. Ed. 500 (1938),
it was held that a state statute regulating the hours of bus drivers was
not superseded during the period intervening between the Federal en-
actment and the effective date of the regulations prescribed by the
Interstate Commerce Commission under authority conferred by the
Federal enactment. See also Hines v. Davidowitaz, U. S.

, 85 L. Ed. 366, 61 Sup. Ct. 399 (1941) where a state
act providing for registration of aliens resident within the state was
declared to be superseded by the mere enactment of a Federal statute
providing for the national registration of aliens, the court holding:

# * * And whether or not registration of aliens is of such
a nature that the Constitution permits only of one uniform
national system, it cannot be denied that the Congress might
validly conclude that such uniformity is desirable. The legis-
lative history of the Act indicates that Congress was trying
to steer a middle path, realizing that any registration require-
ment was a departure from our traditional policy of not
treating aliens as a thing apart, but also feeling that the
Nation was in need of the type of information to be secured.
Having the constitutional authority so to do, it has provided
a standard for alien registration, in a single integrated and
all-embracing system in order to obtain the information
deemed to be desirable in connection with aliens. When it
made this addition to its uniform naturalization and immigra-
tion laws, it plainly manifested a purpose to do so in such &
way as to protect the personal liberties of law-abiding aliens
through one uniform national registration system, * * *
Under these circumstances, the Pennsylvania Act cannot be
enforced. * * *

By the same token, interstate railroads being a matter of national
concern, Congress had the constitutional power to provide a single,
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integrated and all-embracing system for the regulation of all condi-
tions of labor, including hours; wages, ete. Action taken under such
Federal enactment, the Federal Railway Labor Act of 1926, super-
sedes the State enactments in the field.

In view of the foregoing, since Congress has, by the Railway Labor
Aet of May 20, 1926, c. 347, 44 Stat. 577, as amended 45 U. S. C. A,
§ 151-163, acted in the field of regulation of hours, wages and condi-
tions of labor of employes of interstate carriers, by granting the right
to interstate carriers and employe unions to enter into agreements
regarding hours, wages and conditions of labor, subject to control by
the National Mediation Board and the National Railroad Adjustment
Board, it manifested its intention to exercise its constitutional
authority to regulate hours, wages and conditions of labor of such
interstate carriers. When the interstate carriers and their employes
enter into collective bargaining agreements under and by virtue of
such Federal Railway Labor Act, the Pennsylvania Act of July 25,
1913, P. L. 1024, as amended, 43 P. S. § 101, et seq., regulating hours
of labor of females, is superseded by said Federal enactment, and
agreements made thereunder; thereafter women employes of rail-
roads engaged in interstate commerce are no longer subject to the pro-
visions of the said Pennsylvania act.

Very truly yours,
DEePARTMENT OF JUSTICE,

Craupe T. ReNo,
Attorney General.

M. Louise RUTHERFORD,
Deputy Attorney General.

OPINION No. 389

Motor Police Retirement System—Relirement of employes non-enlisted and not
having police power—Act of June 29, 19387, P. L. 2423.

1. An employe non-enlisted and not having police power, is entitled to retire-
ment under the provisions of Act No. 453, 1937, the act establishing a Motor
Police Retirement System. A persorI employed as a clerk, or in an admin-
_istrative capacity by the Pennsylvania Motor Police, and not having police
power, is also eligible for retirement under the act.
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Harrisburg, Pa., March 5, 1941.

Honorable 8. M. R. O'Hara, Secretary of the Commonwealth, Harris-
burg, Pennsylvania.

Madam: We have your request for an opinion upon the following
questions:

1. Is an employe of the Pennsylvania Motor Police non-
enlisted and not having police power entitled to retire under
the provisions of Act 453, approved June 29, 1937, P. 1.. 2423,
71 P. 8. § 1761.1 et seq.?

2. Is a person employed as clerk, or in an administrative
capacity by the Pennsylvania Motor Police, and not having
police power, eligible for membership in the State Employes’
Retirement System, and eligible for retirement under the Act
of June 27, 1923, P. L. 858, as amended, 71 P. S. § 1731, or
under the Act of June 29, 1937, P. L. 2423, supra?

You state that superannuation retirement age under the aforesaid
Act 453, approved June 29, 1937, P. L. 2423, commonly referred to as
the “Pennsylvania Motor Police Retirement Act,” is classified as to
year until the year 1948, and during that year and subsequent thereto
fixes the superannuation age at 50; and that superannuation retire-
ment age under the Act of June 27, 1923, P. L. 858, as amended, creat-
ing the State Employes’ Retirement System, fixes superannuation age
at 60. Our attention is specifically directed to section 6 of Act 453,
supra.

As we understand the situation your inquiry resolves itself into the
question whether the benefits of the Pennsylvania Motor Police Re-
tirement System are restricted to members having police power. We
are unable to find that such was the manifest intent of the legislature
as expressed by the language of the act.

The establishment of a retirement system for members of the Penn-
sylvania Motor Police is provided by the Act of June 29, 1937, P. L.
2423, 71 P. S. § 1761.1 et seq. The title of said act is as follows:

An Act establishing a Pennsylvania Motor Police Retire-
ment System; providing for payments upon retirement, death,
disability, involuntary retirement, and of certain medical ex-
penses from the State Employes’ Retirement Fund, under the
Administration of the State Employes’ Retirement Board;
providing for contributions by members of the Pennsylvania
Motor Police and the Commonwealth; providing for the guar-
antee by the Commonwealth of certain of said funds; provid-
ing for the subrogation of the Commonwealth to the rights of
the member or dependents against certain third parties;
exempting annuities, allowances, returns, benefits, and rights
fliom taxation and judicial processes; and providing pen-
alties,
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Section 2 of sald act is as follows:

A retirement system is hereby established for the members
of the Pennsylvania Motor Police, which system shall be ad-
ministered by the State Employes’ Retirement Board of the
Treasury Department.

Just what constitutes membership in the Pennsylvania Motor Police
Retirement System is not clearly defined in the act.

However, an original member is-defined in section 1 of the act, 71
P. 8. §1761.1, as follows:

“Original Member,” a person employed by the Pennsyl-
vania State Police or the State Highway Patrol prior to Jan-
uary first, one thousand nine hundred and twenty-five, and
who is an employe of the Pennsylvania Motor Police.

In the same section, a new member is defined as follows:

“New Member,” a person who became a member of the
Pennsylvania State Police, or the State Highway Patrol, or
the Pennsylvania Motor Police, subsequent to December
thirty-first, one thousand nine hundred and twenty-four.

Section 6 of the act provides for the compulsory membership of
those having police powers, 71 P. 8. § 1761.6, as follows:

Every member of the Pennsylvania Motor Police having
police power shall be required to become a member of the re-
tirement system established by this act on January first, one
thousand nine hundred and thirty-eight, and thereafter when
first becoming a member of the Motor Police. * * *

It must be evident from the foregoing section that the act estab-
lishing the Pennsylvania Motor Police Retirement System, supra, con-
templated two classes of members, those having police powers, and
those not having such powers. Had the legislature intended that the
benefits of the act should not apply to both classes, it might well have
said so. .

~ The Act of June 27, 1923, P. L. 858, as amended, 71 P. S. § 1731,
referred to in your second inquiry governs the State Employes’ Retire-
ment System and provides in section 2, inter alia, as follows:

A State employes’ retirement association is hereby organ-
ized, the membership of which shall consist of all State em-
ployes, as defined in paragraph six of section one of this act,
who, by written application to the Retirement Board, shall,
either as an original member or a new member, elect to be
covered by the retirement system. * * *

However, We cannot find that the State Employes’ Retirement Act
controls your present inquiries, notwithstanding the terms of section
26 of the Motor Police Retirement Act, 71 P. S. § 1761.26, which pro-
vides as follows:



38 OPINIONS OF THE ATTORNEY GENERAL

Except as otherwise provided in this act, the retirement
system established by this act shall be administered in ac-
cordance with the laws, rules and regulations applying to the
State Employes’ Retirement System.

Section 205 of The Administrative Code of 1929, as amended, states
in part, as follows:

The Pennsylvania Motor Police shall consist of a Com-
missioner, a Deputy Commissioner, the State police force, and
the State Highway Patrol, as now authorized by law, which
are hereby consolidated into one force, to be known as the
Motor Police Force, and such chiefs, statisticians, clerks, ex-
perts and other assistants, as the commissioner, with the ap-
proval of the Gowvernor, shall deem necessary for the work
of the force. (Italics supplied.)

That the legislature contemplated powers and duties of the Penn-
sylvania Motor Police other than active police duties, appears from
section 710 of The Administrative Code of 1929, as amended, June 29,
1937, P. L. 2436, which provides, inter alia, as follows:

Section 710. Pennsylvania Motor Police.—The Pennsyl-
vania Motor Police shall have the power, and its duty shall
be:

* * ¥* * *

(f) To collect and classify, and keep at all times avail-
able, complete information useful for the detection of crime,
and the identification and apprehension of criminals. Such
information shall be available for all police officers within the
Commonwealth, under such regulations as the Commissioner
of Pennsylvania Motor Police may prescribe.

It has been suggested that it was the intent of the legislature to
establish, for motor policemen, a separate retirement system, which
would afford them greater, benefits than membership in the State Em-
ployes’ Retirement System, on account of the extra hazards incidental
to their employment as motor policemen. It has been argued that
there is no reason why a typist, clerk or other administrative employe
of the motor police should be retired at an age earlier than that of
any other State employe.

However, the law is otherwise; and the remedy, if one is necessary,
lies with the legislature.

It is well settled that under the Statutory Construction Act of May
28, 1937, P. L. 1019, section 51, when the words of a law are clear
and free from all ambiguity, the letter of it is not to be disregarded
under the pretext of pursuing its spirit. See Commonwealth v.
Chester County Light and Power Company, 339 Pa. 97 (1940).
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We are of the opinion, therefore, that:

1. An employe of the Pennsylvania Motor Police, non-enlisted and
not having police power, is entitled to retirement under the provisions
of Act 453, approved June 29, 1937, P. L. 2423, 71 P. S. § 1761.1 et
seq., the act establishing a Motor Police Retirement System; and

2. A person employed as a clerk, or in an administrative capacity
by the Pennsylvania Motor Police, and not having police power, is
also eligible for retirement under the Act of June 29, 1937, P. L. 2423,
the Motor Police Retirement Act, supra.

Very truly yours,
DEPARTMENT OF JUSTICE,

Cravpe T. Reno,
Attorney General.

H. J. Woopwarp,
Deputy Attorney General.

OPINION No. 390

Bureau of Employment and Unemployment Compensation—List of Eligibles—
Fraud—Right to declare certain lists null and void—Rule and Resolution No.
46.

Under the provisions of the Pennsylvania Unemployment Compensation Law,
the Act of December 5, 1936, P. L. 2897, as amended, and The Administrative
Code of 1929, the Secretary of Labor and Industry, within his discretion, has the
authority to issue Rule and Resolution No. 46, which rescinded and declared
null and void as of July 12, 1940, classes and grades of employment listed in said
rule and resolution.

Harrisburg, Pa., March 19, 1941,

Honorable Lewis G. Hines, Secretary of Labor and Industry, Harris-
burg, Pennsylvania.

Sir: This department is in receipt of your recent communication
requesting an opinion regarding the validity of Rule and Resolution
46 of the Department of Labor and Industry, which rule rescinded
and declared null and void certain lists of eligibles in certain grades
and classes of employment in the Bureau of Employment and Unem-
ployment Compensation.

You inform us that not only were lists of eligibles inadequate and
out-of-date (examinations having been given in August of 1937), but
that as a result of official investigations made by the Unemployment
Compensation Board of Review and the Senate Investigating Com-
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mittee, there had come to your official attention disclosures of fraud.
in the compiling of such lists of eligibles. You also state that from
the data submitted, much of which was in the form of sworn testi-
mony, you found that the fraud was of such nature and of such a
quantity as to make a continuance of the use of the list of eligibles
a fraud upon the Commonwealth.

The Unemployment Compensation Law, approved December 5,
1936, P. L. 2897, as amended May 18, 1937, P. L. 658 and June 20,
1939, P. L. 458, P. S. §§ 751 et seq., which provides for payment of
unemployment compensation benefits to certain unemployed persons,
is administered by the Department of Labor and Industry through its
Bureau of Employment and Unemployment Compensation.

The general purpose and duties of the Department of Labor and
Industry are defined in section 201 of the Unemployment Compensa-
tion Law, supra, as follows:

General Powers_and Duties of Department.—It shall be
the duty of the department to administer and enforce this
act through such employment service and public employ-
ment offices as have been or may be constituted in accord-
ance with the provisions of this act and existing laws. It
shall have the power and authority to adopt, amend, and re-
seind such rules and regulations, require such reports from
employers, employes, the board and from any other person
deemed by the department to be affected by this act, make
such investigations, and take such other action as it deems
necessary or suitable. Such rules and regulations shall not
be inconsistent with the provisions of this act, and shall be

effective in the manner the department shall prescribed.
* ¥ %

The powers of the Department of Labor and Industry relative to
rules and regulations and employment and unemployment are also set
forth in sections 2205 and 2210, respectively, of The Administrative
Code of 1929, the Act of April 9, 1929, P. L. 177, as amended, 71 P.
S. §§ 561-574.

The Unemployment Compensation Law specifically requires that
the personnel for the administration of the service shall be chosen on
a civil service basis, and section 208 thereof outlines in detail the
civil service provisions and requirements. Under this section, the
Secretary of Labor and Industry has broad powers conferred upon
him; for example, the secretary establishes classes of employment
(section 208 (d)); he prescribes minimum qualifications for employes
(section 208 (e)); he makes appointments from lists of eligibles (sec-
tion 208 (j)); and may, subject to appeal, dismiss, suspend or fur-
lough emploves (section 208 (o) and (p).)
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Under section 208 (i) provision is made for lists of eligibles to be
certified by the Board of Review to the Secretary, said list to be valid
for a period of at least one year. Said section reads as follows:

(i) The board shall certify to the secretary for each ad-
ministrative district, and for the State as a whole, and shall
rank such persons receiving a passing mark, and shall rank
such persons in the order of magnitude commencing with the
highest rating for the specified grade of employment. Such
list shall be known as a list of eligibles and shall be valid until
the next examination is held for the same grade of employ-
ment, but in no event for a period of less than one year, unless
no more than two names remain on a list of eligibles, in which
case a new examination may be held; but those whose names
remained on the list of eligibles shall be retained on the new
list for a period of at least one year from the date of their
original certification.

It is obvious from the above provision that lists of eligibles must
be retained for at least one year. If new examinations should be
given before the end of the year, then the two or one names remaining
on any list of eligibles must be retained on the new list for a period
of at least one year from the date of the original certification.

It is well known that the most common civil service procedure
adopts the measure of rescinding and voiding lists of eligibles after a
period of one year, or at most, after two years. Since the examina-
tions of the Bureau of Employment and Unemployment Compensa-
tion were given in August of 1937, and eligible lists are now more than
three years old, it would seem that the Secretary might conclude that
the various applicants who had been qualified at the time of the ex-
amination and the compiling of lists of eligibles in 1937 have not kept
up with the new techniques developed in the field, and thus were unable
to give to the Commonwealth the type of service now required. Fur-
thermore, the wording of the act that lists shall be valid for at least
one year is based on the civil service principle founded on experience
that lists should be retained for one year, but outlive their usefulness
after a period of one to two years. This is particularly true for the
reason that by that time the better qualified eligibles have been ap-
pointed; in other words, the cream on the list has been drawn. Addi-
tionally, individuals on the depleted list are found not to be available
for various reasons, namely, they have obtained other positions,
changed their residence, died, etc. For such reasons, the secretary,
within his discretion, could properly rescind the old lists in order to
promote the efficient administration of this important State service.

If, in addition to the element of staleness of the lists of eligibles,
the secretary has, within his discretion, positive and reliable informa-
tion of the existence of fraud in the preparation or compilation of lists
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of eligibles, he not only has the right but the duty to discard lists of
eligibles. Authority for this conclusion that fraudulent eligible lists
should be discarded is found in the recent case of Hennessey et al. v.
City of Philadelphia et al., 38 D. & C. Rep. 509, where Judge Flood:
said:

The commission was in our opinion correct in its conclusion
that the list published on December 26, 1939, was in no real
sense an eligible list. To use the powers of a court of equity
to compel the commission to certify from a list so tainted
throughout its entire length would be a mockery. * * *

Where, as here, the irregularities are so widespread and it
appears that fraud was perpetrated by some person or persons
upon a large scale, we must agree with the commission’s posi-
tion that it could not certify from such a so-called eligible
list, and that it was obligated to prepare a new and proper
eligible list.

In the view of the foregoing, we are of the opinion, that under the
provisions of the Pennsylvania Unemployment Compensation Law,
the Act of December 5, 1936, P. L. 2897, as amended, 43 P. 8. §§ 751
et seq. and The Administrative Code of 1929, the Act of April 9, 1929,
P.L.177, 71 P. S. §§ 561-574 et seq., the Secretary of Labor and In-
dustry, within his discretion, had the authority to issue Rule and Reso-
lution No. 46, which rescinded and declared null and void as of July
12, 1940, classes and grades of employment listed in said rule and
resolution.

Very truly yours,
DEePARTMENT OF JUSTICE,

Crauvpe T. RENo,
Attorney General.

M. Louise RUTHERFORD,
Deputy Attorney General.

OPINION No. 391

Unemployment Compensation Law—Procedure for promotions under section
208 (j) Act of December 5, 1936, P. L. (1937) 2897.

Once promotions have been made from the list of eligibles certified by the
Unemployment Compensation Board of Review on the basis of previous service
record in accordance with the Unemployment Compensation Law, the Secre-
tary of Labor and Industry does not have the power or authority to cancel such
promotions, and demote such employes except for just cause, as prescribed in
section 208 (o) and (s) of the law. Since promotions have been made in accord-
ance with the Unemployment Compensation Law, there is no power in the board
to require examinations as to promotions already made.
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Harrisburg, Pa., March 19, 1941.

Honorable Lewis G. Hines, Secretary of Labor and Industry, Harris-
burg, Pennsylvania.

Sir: This department is in receipt of your communication of Jan-
uary 20, 1941, requesting advice as to procedure for promotions under
Section 208 (j) of the Pennsylvania Unemployment Compensation
Law, the Act of December 5, 1936, P. L. (1937) 2897, as amended.
Specifically, you ask the following questions:

(1) Does the Secretary of Labor and Industry have the
power and authority to cancel a promotion made at a prior
date, thereby demoting that employe to his former lower
grade?

(2) If the answer to number 1 be in the affirmative, does
the Secretary have the right or authority to make such can-
cellation retroactive to the time of the original promotion,
or to & time subsequent thereto but prior to the date of can-
cellation?

(3) If the answer to number 2 be in the affirmative, does
the Secretary have the right or authority either to withhold
from the pay of such employe, or to demand from such em-
ploye reimbursement of the compensation received by him,
and representing the difference between the salary of the
lower grade from which he was promoted and the salary paid
him in the higher grade to which he was promoted?

(4) If the answer to number 3 be in the negative, has the
Secretary of Labor and Industry the power and authority to
reimburse the Unemployment Compensation Fund (from
State funds) for the amount representing the difference be-
tween the salaries attached to the lower grade from which
the respective employe was promoted, and the salary actually
paid that employe for the higher grade to which he was pro-
moted?

(5) Where, in response to a reference thereof by you, the
Board of Review has certified an employe to be “eligible”
for promotion, and thereafter the Secretary has promoted that
employe, has the Board of Review the authority subse-
quently to require that employe to submit himself to a com-
petitive or qualifying examination and, on the strength there-
of, revoke and withdraw its original certificate of eligibility
already issued as to that employe?

If the answer to this question be “yes,” and the board so
notifies the secretary to that extent, is the secretary required
or authorized to cancel the promotion already made of that
employe and pass on the certificate issue by the board, prior
to the holding of such qualifying or competitive examination?
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The administration of unemployment compensation is governed by
the provisions of the Unemployment Compensation Law, the Act of
December 5, 1936, P. L. (1937) 2897, as amended May 18, 1937, P.
L. 658 and June 20, 1939, P. L. 458, 43 P. S. §§ 751 et seq., which act
provides for the payment of unemployment compensation benefits to
certain unemployed persons. The administration of this act is vested
in the Department of Labor and Industry.

The Unemployment Compensation Law specifically requires that
the personnel for the administration of the service shall be chosen on a
civil service basis. Section 208 of the Unemployment Compensation
Law outlines in detail the civil service provisions and requirements.

Promotions are definitely governed by Section 208 (j), as amended,
43 P. 8. § 768, which directs:

The secretary shall make appointments to positions created
under this act, and shall fill vacancies as they may occur from
the lists of the eligibles certified to him by the board, except
with respect to positions filed by promotions as hereinafter
provided. * * *

Vacancies in positions subject to the provisions of this see- .
tion, whether such positions be newly created or vacated for
any reason by any former incumbent, shall be filled, in so far
as practical, by promotions from among employes holding po-
sitions in the lower grades. In all cases, an employe to be
promoted shall possess the qualifications specified for the posi-
tion, and shall have served not less than six months (includ-
ing service during any probationary period, but not includ-
ing service during any provisional employment) in a position
under the provisions of this act. Promotions shall be based
on merit and upon the superior qualifications of the employe
to be promoted as shown by his or her previous service record
under this act. The secretary may promote an employe to a
higher position to which such employe has been certified as:
eligible by the board, provided that the board shall, in cer-
tifying such employe, satisfy itself that the employe possesses
the qualifications prescribed by the secretary for the higher
position. Before making such certification, the board may
require any employe or employes to take such qualifying or
comp)etztwe examinations as the board may prescribe. (Italics
ours

From the foregoing provision, it is clear that promotions are based
on merit and superior qualifications as determined by the previous
service record of the employe. The provision relative to examinations
is directory and not mandatory and, therefore, the giving of such ex-
aminations is entirely within the discretion of the Unemployment
Compensation Board of Review. If the Board of Review, within its
discretion, did not deem it advisable to require qualifying or competi-
tive examinations, but certified employes as eligible for promotion on
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the basis of their service record as prescribed by the act, the Secretary
of Labor and Industry has the power and authority under the act to
promote such persons certified as eligible by the board. Such employes
cannot be demoted, dismissed or suspended except for just cause as
prescribed by section 208 (o) and (s) of the Unemployment Compen-
sation Law.

In view of the foregoing, we are of the opinion that once promo-
tions have been made from lists of eligibles certified by the Unem-
ployment Compensation Board of Review on the basis of previous
service record in accordance with the Unemployment Compensation
law, the Act of December 5, 1936, P. L. (1937) 2897, as amended May
18, 1937, P. L. 658 and June 20, 1939, P. L. 458, 43 P. 8. §§ 751 et
seq., you do not have the power or authority to cancel such promo-
tions, and demote such employes except for just cause, as prescribed
by section 208 (o) and (s) of the Unemployment Compensation Law,
supra.

Since the answer to your first question is in the negative, it is un-
necessary to answer your questions (2), (3) and (4).

As to question (5), as already stated, since promotions have been
made in accordance with the Pennsylvania Unemployment Compensa-
tion Law, there is no power in the board to require examinations as to

promotions already made.
>

Very truly yours,
DEPARTMENT OF JUSTICE,

Craupe T. ReNo,
Attorney General.

M. LouisE RUTHERFORD,
Deputy Attorney General.

OPINION No. 392

Unemployment Compensation Board of Review—Promotional ezaminations—
Eligible lists—Certification of entjre list'to Secretary of Labor and Industry—
Rules and regulations—Act of December 5, 1936, P. L. (1937) 2897.

Under section 208 (j) of the law, if the board, within its discretion, conducts
qualifying or competitive promotional examinations limited to employes in the
service who meet minimum qualifieations of the Secretary of Labor and Ir-
dustry, and are eligible for promotion on the basis of merit and upon the superior
qualifications as shown by their previous service record, and establishes lists in
accordance with such examinations, it is required to certify to the secretary the
entire list of eligibles for each position for which a vacancy exists.
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Harrisburg, Pa., March 19, 1941.

Honorable P. Stephen Stahlnecker, Chairman, Unemployment Com-
pensation Board of Review, Department of Labor and Industry,
Harrisburg, Pennsylvania.

Sir: This department is in receipt of your communication of Feb-
ruary 5, 1941, requesting our opinion on certification procedure after
the giving of promotional examinations and the establishing of eligible
lists under the unemployment compensation civil service system.
More specifically you inquire whether or not the Board of Review,
after conducting promotional examinations and establishing eligible
lists in accordance with such examinations, is required to certify to
the Secretary the entire list of eligibles for each position, or whether
rules and regulations may be promulgated providing for the certifi-
cation of a specified number of names for each vacancy to be filled.

Unemployment compensation is governed by the provisions of the
Unemployment Compensation Law, approved December 5, 1936, P.
L. (1937) 2897, as amended May 18, 1937, P. L. 658 and June 20,
1939, P. L. 458, 43 P. S. §§ 751 et seq., which act provides for pay-
ment of unemployment compensation benefits to certain unemployed
persons. The administration of the law is vested in the Department
of Labor and Industry.

The Unemployment Compensation Law specifically requires that
the personnel for the administration of the service shall be chosen on
a civil service basis. Section 208, 43 P. S. § 768, of the Unemploy-
ment Compensation Law outlines in detail the civil service provisions
and requirements. Under this section, duties of administration of
the civil service sections of the act are imposed upon the Unemploy-
ment Compensation Board of Review, which is created under section
203 of the Unemployment Compensation Law, and upon the Secretary
of Labor and Industry. The Board of Review, under section 203 (c) is
made a departmental administrative board within the Department of
Labor and Industry. Under section 208 (f), (g), (h), (i), (1) and (m)
duties are imposed respecting administration of the civil service pro-
visions of the act on the board as follows: Applications for employ-
ment are filed with the board, and civil service examinations are held
by the board, which establishes and certifies lists of eligibles as a
result of such examinations, The Secretary of Labor and Industry,
under section 208 (e), (j) and (o) is charged with the following
specific duties: Before applications for positions are filed with the
board, the secretary is required to prescribe the qualifications to be
possessed by persons desiring employment in the various grades of
employment as will best promote the most efficient administration of
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the act; original appointments and promotions are to be made by the
secretary, and power of dismissal, suspension or furloughing of em-
ployes is also vested in the secretary.

Promotions are governed by section 208 (j) , as amended, which
directs: )

The secretary shall make appointments to positions ereated
under this act, and shall fill vacancies as they may oceur from
the lists of eligibles certified to him by the board, except with
respect to positions filled by promotions as hereinafter pro-
vided * * *,

Vacancies in positions subject to the provisions of this sec-
tion, whether such positions be newly created or vacated for
any reason by any fermer incumbent, shall be filled, in so far
as practical, by promotions from among employes holding
positions in the lower grades. In all cases, an employe to be

- promoted shall possess the qualifications specified for the
position, and shall have served not less than six months (in-
cluding service during any probationary period, but not in-
cluding service during any provisional employment) in a
position under the provisions of this act. Promotions shall
be based on merit and upon the superior qualifications of the
employe to be promoted as shown by his or her previous ser-
vice record under this act. The secretary may promote an
employe to a higher position to which such employe has been
certified as eligible by the board, provided that the board
shall, in certifying such employe, satisfy itself that the em-
ploye possesses the qualifications prescribed by the secretary
for the higher position. Before making such certification,
the board may require any employe or employes to take such

" qualifying or competitive examinations as the board may pre-
scribe.  (Italics ours.)

Before considering your question relative to certification from
eligible lists, obtained through qualifying or competitive examinations,
it is necessary to consider whether the board may give such promo-
tional examinations. Since the particular provisions of the section
relative to examinations in connection with promotions is clearly
directory and not mandatory, the exercise of the power to give pro-
motional examinations is within the discretion of the board. How-
ever, it should be noted that promotions must be made in compliance
with section 208 (j) of the act which expressly states that all pro-
motions must be based on merit and upon the superior qualifications
of the employe as shown by his or her previous service record. In
other words, the service record must be the basis of promotion. There-
fore, promotional examinations must, of necessity, be limited to those
employes actually employed for a period of not less than six months
in the service of the Bureau of Employment and Unemployment Com-
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pensation who definitely meet minimum qualifications, fixed by th.e
secretary, and who are eligible for promotion on the basis of merit
because their service record shows their superior qualifications.

After the giving of such examination, duly circumseribed and limited
to those employes having superior qualifications as shown by their
service record, and the compiling. of eligible lists, you inquire whether
the entire list, or a specified number of names for each vacancy to be
filled, shall be certified.

It is to be observed that there is no express provision in this section
208 (j) of the Unemployment Compensation Law relating to promo-
tions as to whether the board shall certify the entire list or shall limit
its certification to the three highest available eligibles for the grade
of employment.

Under section 214 of The Administrative Code of 1929, the Act of
April 9, 1929, P. L. 177, as amended, 71 P. 8. § 74, the*heads of the
various administrative departments are given plenary power to ap-
point all employes and to fix compensation. The civil service pro-
visions of the Unemployment Compensation Law, supra, limit the
Secretary of Labor and Industry in his power of appointments in the
unemployment compensation service to certain lists of eligibles cer-
tified by the Unemployment Compensation Board of Review. Lists
are procured in accordance with section 208 of the Unemployment
Compensation Law. The secretary cannot be further limited as to
original appointments or promotions except by express enactment of
the legislature. Limitations on the secretary’s power to appoint or
promote cannot be read into the act, nor can the provision relative
to original appointments be engrafted upon the provisions relative to
promotions. In the absence of express limitations, the Board of Re-
view, after conducting promotional examinations and establishing eli-
gible lists, is required to certify the entire list of eligibles for each posi-
tion. As stated above, the promotional examinations should be given
only to the employes in the service who meet minimum qualifications
of the secretary and are eligible for promotion on the basis of merit
and upon the superior qualifications as shown by their previous service
record. This is in accordance with the provisions of section 208 (j) of
the Unemployment Compensation Law.

In view of the foregoing, we are of the opinion that under section
208 (j) of the Unemployment Compensation Law, approved December
5, 1936, P. L. (1937) 2897, as amended May 18, 1937, P. L. 658 and
June 20, 1939, P. L. 458, if the board, within its discretion, conducts
qualifying or competitive promotional examinations limited to em-
ployes in the service who meet minimum qualifications of the secre-
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tary and are eligible for promotion on the basis of merit and upon the
superior qualifications as shown by their previous service record, and
establishes lists in accordance with such examinations, it is required
to certify to the secretary the entire list of eligibles for each position
for which a vacancy exists.

Very truly yours,
DEPARTMENT OF JUSTICE,

Craupe T. Reno,
Attorney General.

M. Louise RUTHERFORD,
Deputy Attorney General.

OPINION No. 393

Schools — Professtonal employes — Requirement of United States citizenship—
Acts of July 1, 1937, and June 24, 1939—Effect on existing contracts—Dis-
massal for lack of citizenship—Teachers’ Tenure Act of 1937—Certificate to
teach—Permanent college certificate—Restrictions on grant or renewal.

1. The Act of July 1, 1937, P. L. 2577, amending section 1202 of the School
Code of May 18, 1911, P. L. 309, disqualifies anyone not a citizen of the United
States from teaching in the public schools of Pennsylvania, except an exchange
teacher or one employed to teach foreign languages, and is applicable even to
one already holding a. contract under the Teachers’ Tenure Act of April 6, 1937,
P. L. 213.

2. Education being a governmental function, the power of the legislature
over it cannot be fettered, bargained away, or extinguished by the legislature,
and any contract executed pursuant to legislative authority remains subject to
change or regulation by future legislatures; neither teacher nor school district has
any rights therein which cannot be altered by the legislature, and changes so made
do not result in unconstitutional impairment of the contract.

3. The Act of July 1, 1937, P. L. 2577, amending section 1202 of the School
Code of 1911, adds to the causes for lawful termination of a teacher’s contracl
the lack of United States citizenship, and dismissal of a teacher for failure t>
become qualified in that respect is not in violation of the Teachers’ Tenure Act
of 1937, with which the Act of July 1, 1937, is to be construed in pari materia.

4. The Act of June 24, 1939, P. L. 794, amending section 1301 of the School
Code of 1911, forbids the grant or renewal of a certificate to teach or of a per-
manent college certificate to anyone not a citizen of the United States, except
exchange teachers and teachers of foreign languages.

Harrisburg, Pa., March 26, 1941.

Honorable Francis B. Haas, Superintendent of Public Instruction,
Harrisburg, Pennsylvania.



50 OPINIONS OF THE ATTORNEY GENERAL

Sir: You have requested us to advise you of the effect of section
1301 of the Act of May 18, 1911, P. L. 309, as amended June 24, 1939,
P. 1. 794,24 P. S. § 1221, and section 1202 of the same act, as amended
July 1, 1937, P. L. 2577, 24 P. 8. § 1122, upon certain situations.

Specifically, you desire to know:

1. What is the effect of section 1202 of the Act of May 18, 1911,
as amended, supra, upon the contract of a teacher who, at the time
the amendment to section 1202 became effective, was employed under
the provisions of the Act of April 6, 1937, P. L. 213?

2. Does section 1301 of the Act of May 18, 1911, as amended,
supra, forbid the renewal of a certificate to a teacher not a citizen of
the United States, but who had obtained a certificate before the
amendment of June 24, 1939, became effective?

3. Under section 1317 of the Act of May 18, 1911, P. L. 309, as
amended May 29, 1931, P. L. 243, 24 P. S. § 1351, does the Superin-
tendent of Public Instruction have authority to issue a permanent
college certificate to a person who has been teaching under a pro-
visional college certificate, and who has met all the requirements of
said section, but who is not a citizen of the United States?

We shall take up and answer your questions seriatim.

1. Section 1202 of the Act of May 18, 1911, P. L. 309, 24 P. S. §
1122, was as follows:
Every teacher employed to teach in the public schools of

this Commonwealth must be a person of good moral char-
acter, and must be at least eighteen years of age.

The amendment of July 1, 1937, P. L. 2577, changed section 1202
so that the same now reads as follows:

Every teacher employed to teach in the public schools of
this Commonwealth must be a person of good moral char-
acter, must be at least eighteen years of age, and must be a
citizen of the United States: Provided, however, That citizen-
ship may be waived in the case of exchange teachers not per-
manently employed, and teachers employed for the purpose
of teaching foreign languages.

The language of section 1202, as amended, supra, is clear and posi-
tive. There is no mistaking its intent and purpose. No teacher may
be employed to teach in the public schools of the Commonwealth
unless that teacher is a citizen of the United States, or unless the
teacher comes within the exceptions of the proviso.

You desire to be advised whether a teacher who is not a citizen of
the United States and who is under contract-with a school district
under the provisions of the Act of April 6, 1937, P. L. 213, is relieved
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for the duration of his contract of the requirement of being a citizen
-of the United States. The Act of April 6, 1937, P. L. 213 (commonly
known as the Teacher Tenure Act), amends sections -1201, 1205,
1205-A, 1214 and 1215 of the Act of May 18, 1911, P. L. 309, often
called the School Code; repeals sections 1204 and 1208 of the said act
of 1911; and provides in section 6 thereof that no contract in effect
upon the date of its enactment shall be terminated except in accord-
ance with the provisions of the act. The effective date was April 6,
1937.

The form of contract provided in the tenure act differed from that
formerly required between school districts and teachers. The old
form provided for renewal from year to year, unless terminated at
the end of any term by either party by sixty days’ notice. The dis-
trict could terminate it without cause. The new form permits termina-
tion only for stipulated causes. The tenure act further states that no
contract in effect at its enactment may be terminated except in ac-
cordance with the act’s provisions. The causes, so far as this inquiry
is concerned, for termination, were given as immorality, incompetency,
intemperance, cruelty, wilful and persistent negligence, mental de-
rangement, and persistent and wilful violation of the school laws.

Education is a governmental function, and the power of the legis-
lature over it cannot be fettered, bargained away or extinguished by
the legislature. Teachers’ Tenure Act Cases, 329 Pa. 213 (1938).
Consequently no legislature can set up an educational policy which
future legislatures cannot change; and all matters such as contraets
bearing on education or legislative determinations of school policy,
are subject to future legislative control. Teachers’ Tenure Act cases,
supra. Contracts between teachers and school districts are, there-
fore, always subject to change or regulation by future legislatures;
and changes, if made by the legislature, do not result in unconstitu-
tional impairment of such contracts. Id. It follows that neither
teachers nor school districts have any rights in their contracts which
cannot constitutionally be altered by the legislature.

The result inescapably follows, also, that the legislature can change
the qualifications required of a teacher in the public schools of the
Commonwealth, and if it does so, any persons presently teaching in
its schools cannot be heard to complain. If, by different requisite
qualifications - established by the legislature, a teacher becomes no
longer. qualified, his remedy is to become qualified. If he fails so to
do, and his dismissal results, such dismissal is not the arbitrary sort
against which the tenure act was meant to protect him. See Wilson
et ux. v. Philadelphia School District et al., 328 Pa. 225 (1937).
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It would appear to be well settled that the State has plenary power
to prescribe a curriculum for. educational institutions which it sup-
ports. It would seem that the power of the State would extend also
to complete regulation of the qualifications of teachers who teach in
its schools. See Meyer v. Nebraska, 262 U. 8. 390, 43 8. Ct. 625, 67
L. ed. 1042, 29 ALR. 1446 (1923); Pierce v. Society of the Sisters
of the Holy Names of Jesus and Mary, 268 U. S. 510, 45 S. Ct. 571,
69 L. ed. 1070, 39 A. L. R. 468 (1925); and Minersville School Dis-
trict v. Gobitis et al. 310 U. 8. 586, 84 L. ed. 1375 (1940).

It is our opinion, therefore, that when the General Assembly, by
the Act of July 1, 1937, P. L. 2577, amended section 1202 of the Act
of May 18, 1911, P. L. 309, it added to the causes for lawful termina-
tion of teachers’ contracts the lack of United States citizenship.

It may be noted here that the tenure act became effective April
6, 1937, the date of its approval by the Governor; and that the 1937
amendment to section 1202 of the act of 1911, requiring citizenship,
was approved July 1, 1937, and became effective September 1, 1937.
Act of May 17, 1929, P. L. 1808, as amended June 10, 1935, P. L. 293,
46 P. 8. § 155 (since repealed by the Statutory Construction Act, the
Act of May 28,1937, P. L. 1019). The Act of April 6, 1937 and that of
July 1, 1937, are, of course, in pari materia; and they are, therefore, to
be construed together, if possible, as one law. In re Palmer’s Appeal,
307 Pa. 426 (1932).

It is possible to construe the aforesaid acts together, as we have
already demonstrated. The requirement of citizenship, of course,
became effective only from and after September 1, 1937; but from and
after that date, it became a positive qualification of anyone who
wished to teach in the public schools of the Commonwealth.

2. Section 1301 of the Act of May 18, 1911, P. L. 309, as amended
June 24, 1939, P. L. 794, 24 P. 8. § 1221, is as follows:

Every teacher in the public schools of this Commonwealth
must hold a provisional, professional or State certificate,
which shall set forth the branches which its holder is entitled
to teach, and which shall be issued as herein provided; but
no teacher shall teach, in any public school in this Common-
wealth,hany branch which he has not been properly certified
to teach.

A certificate to teach shall not be granted or issued to any
person not a citizen of the United States, except in the case
of exchange teachers not permanently employed and teachers
employed for the purpose of teaching foreign languages.

This act became effective from and after September 1, 1939.
Statutory Construction Act, supra.
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The foregoing language is also clear and positive. The word “shall”
is mandatory. See Ehret v. Kulpmont Borough School District, 333
Pa. 518 (1939). A certificate to teach shall not be granted or issued
to one not a United States citizen, with specified exceptions. None
of these exceptions provides that a non-citizen already in possession
of a certificate may be granted one, or a renewal of the one already
possessed. Inclusio unius est exclusio alterius.

It follows that no certificate to teach may be granted (except to
exchange teachers and teachers of foreign languages) to anyone not
a citizen of the United States. From the foregoing discussion under
Question No. 1, herein, it also follows that one already in possession
of a certificate on September 1, 1939, and who was not then a United
States citizen, and who has not since become one, has no right to a
renewal of his certificate. The object and eductional policy of the
legislature were to require all teachers to be United States citizens,
not just new teachers.

3. The same reasoning applies to Question No. 3. The language
of section 1317 of the Act of May 18, 1911, P. L. 309, as amended
May 20, 1921, P. L. 1041 and May 29, 1931, P. L. 243, 24 P. §. § 1351,
is as follows:

The Superintendent of Public Instruction shall issue a per-
manent college certificate to every graduate of a college or
university approved by the State Council of Education of the
Commonwealth of Pennsylvania, and of such departments
therein as are approved by him, when such graduate furnishes
satisfactory evidence of good moral character and successful
experience of three years’ teaching in the public schools of
this Commonwealth on a provisional college certificate, and
has completed such work in education as may be approved by
the State Council of Education, which certificate shall entitle
its holder to teach without further examination.

Under the foregoing provision, when a graduate of an approved
college or university furnishes satisfactory evidence of good moral
character and successful experience of three years’ teaching in the
public schools on a provisional college certificate, and has completed
other required work, the Superintendent of Public Instruction shall
issue to such teacher a permanent college certificate which entitles its
holder to teach without further examination. However, one of the
requirements which must be read into this provision is that of the
citizenship required by section 1301 of the act of 1911, as amended,

supra.
It follows that one who is teaching under a provisional certificate

under section 1317 of the act of 1911, as amended, supra, and who is
not a citizen, must become a United States citizen before a permanent
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college certificate may be issued to him. Such teacher has no abso-
lute right to such certificate; he has not yet received it; and before he
can, he must comply with the requirements of citizenship.

Indeed, after September 1, 1939, the effective date of the amend-
ment to section 1301 of “the aet of 1911, supra, even a provisional
certificate to teach in the public schools may not be issued to one who
is not a citizen of the United States; and if a provisional certificate
has been issued to a teacher not a United States citizen prior to
September 1, 1939, after said date and until such teacher becomes a
United States citizen, said certificate is no longer valid.

We are of the foregoing opinion despite the language of Scheivner v.
Baer, 174 Pa. 482 (1896), wherein it was sald that a certificate
granted to a teacher is a license to pursue a certain avocation [sic]
which, without such license, he could not pursue, and that the right
during the period for which the certificate is granted to him, is a
valuable property right. The court goes on to say that a teacher.
cannot be deprived of this certificate except by judicial proceeding.
In view of the other and later authorities herein cited, and in view
of the fact that the Scheivner case has not been followed on the

specific question involved, that case cannot be considered as con-
trolling in our present discussion, nor can it be considered as valid au-
thority contrary to our conclusions herein expressed; for we have con-
cluded that in the matters here dealt with at least, what the legisla-
ture has given, the legislature may take away.

It is our opinion, therefore, and you are accordingly advised:

1. A teacher, other than an exchange teacher or one employed to
teach foreign languages, who, on April 6, 1937, the effective date of
the Teachers’ Tenure Act of April 6, 1937, P. L. 213, was under con-
tract with a public school district of this Commonwealth, and who
was not at such time a citizen of the United States, is no longer pro-
tected by such contract, and is no longer qualified to teach in the
public schools of the Commonwealth until he has become a United
States citizen.

2. Section 1301 of the Act of May 18, 1911, P. L. 309, as amended
June 24, 1939, P. L. 794, precludes the renewal of a certificate to
teach in the public schools of the Commonwealth of any person who
Is not a citizen of the Unied States, on and after September 1, 1939.

3. Since September 1, 1939, the effective date of the amendment
of May 29, 1931, P. L. 243, to section 1317 of the Act of May 18, 1911,
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P. L. 309, the Sperintendent of Public Instruction has had no au-
thority to issue a permanent college certificate to anyone who is not
a citizen of the United States.

Very truly yours,
DEPARTMENT OF JUSTICE,

Craupe T. RENO,
Attorney General.

WirLiam M. RUTTER,
Deputy Attorney General.

OPINION No. 394

Undertakers—Licensure—Educational qualifications—Time of determination—
Act of June 10, 1931.

Under the Act of June 10, 1931, P. L. 485, the educational requirements pre-
-scribed for one seeking a license as an undertaker are to be determined as of the
date when such applicant presents himself for examination by the State Board
of Undertakers and not when he registers as an undertaker’s assistant or as a
student apprentice.

Harrisburg, Pa., March 27, 1941.

Honorable John J. Shaw, Secretary of Health, Harrisburg, Pennsyl-
vania.

Sir: You have requested us to advise you whether educational
requirements of applicants for licenses to practice undertaking are to
be determined as of the time the applicants present themselves for
examination, or as of the time such applicants registered as under-
takers’ assistants or as student apprentices.

The first regulation of undertakers in Pennsylvania was apparently
by the Act of June 7, 1895, P. L. 167. This statute was amended
April 24, 1905, P. L. 299; March 30, 1925, P. L. 92; May 13, 1927,
P. L. 1005; and April 25, 1929, P. L. 772; 63 P. S. §§ 471-477, 71
P. 8. §§ 1161-1164.

The Act of 1895, as amended, supra, which related to undertaking
in cities of the first, second and third class, provided that thereafter
anyone engaged in the business of undertaking must apply to the
State Board of Undertakers for a license, take and pass an examina-
tion, and possess, among other qualifications, after January 1, 1928
an education of or equaling one year of high school work, after Janu-
ary 1, 1929 an education of or equaling two years of high school work,
after January 1, 1930 an education of or equaling three years of high
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school work, after January 1, 1931 an education of or equaling com-
plete high school work, and two years’ experience in the undertak-
ing business. The requirement of high school education or its equiva-
lent was added to the statute by the amendment of May 13, 1927,
supra.

The act of 1895 also required, by the amendment of March 30,
1925, supra, that every person employed as an undertaker’s assistant
who was not licensed as an undertaker must register with the board.
The amendment of May 13, 1927, shifted the burden of registration
of undertakers’ assistants from such assistants to the employers.

By the Act of June 10, 1931, P. L. 485, 63 P. S. § 478a et seq., the
regulation of undertaking was extended throughout the Common-
wealth. This statute did not expressly repeal the act of 1895 or its
amendments, but did contain a repealer of all inconsistent acts and
parts of acts. The act of 1931 was amended by the Acts of June 21,
1935, P. L. 398 and July 19, 1935, P. L. 1324.

The act of 1931 speaks of student apprentices and defines the term
to mean any person operating under and with an undertaker for the
purpose of learning the business to the end that such person may
become a licensed undertaker. The act also requires anyone not hold-
ing a license on its effective date, September 1, 1931 (Act of May 17,
1929, P. L. 1808, 46 P. S. § 155), to make application to the board
for examination and licensure, and be licensed by the board,
before operating as an undertaker. Persons or corporations holding
licenses under existing laws are entitled to the renewal of such licenses
without examination, as provided in the act. :

One of the qualifications for examination for licensure is that an
applicant must be a graduate of an approved high school of the Com-
monwealth, or have an education equivalent thereto; and all appli-
cants must have two years’ practical experience as student apprentices.

The act also provides that every student apprentice shall reglster
with the board annually.

It is clear from the foregoing that after September 1, 1931 no one
may engage in the undertaking business in Pennsylvania unless licensed
to do so by the State Board of Undertakers. It is just as eclear
that the qualifications of applicants for examination are to be de-
termined as of the time such applicants take such examinations, unless
the act of 1931 otherwise provides. The act does not otherwise pro-
vide. It follows that educational requirements of applicants for
licenses are to be determined as of the time the applicants present
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themselves for examination. The time such applicants registered as
undertakers’ assistants or as student apprentices, in so far as educa-
tional requirements for licenses are concerned, is immaterial.

It is our opinion, that under the Act of June 10, 1931, P. L. 485,
as amended, the eductional requirements of applicants for licensure
as undertakers in-this Commonwealth are to be determined as of the

time such applicants present themselves for examination by the State
Board of Undertakers.

Very truly yours,
DEPARTMENT OF JUSTICE,

Cravpe T. RENo,
Attorney General.

Wirriam M. RUTTER,
Deputy Attorney General.

OPINION No. 395

Accountants—“Certified public accountant”—Right to use term—Grant of certifi-
cates tn another State—Use of term in Pennsylvania—Act of March 29, 1899, as

amended.

1. Under the Act of March 29, 1899, P. L. 21, as amended by the Acts of
April 27, 1909, P. L. 256, June 4, 1915, P. L. 839, and May 24, 1921, P. L. 1073,
no one other than a person holding a certificate as a certified public accountant
granted pursuant to those statutes may lawfully describe himself in Pennsylvania
as a “certified public accountant,” “C. P. A.,” or any equivalent thereof, or be so
designated in the literature of a Pennsylvania educational institution of which he
is a member of the faculty.

2. It is unlawful for a certified public accountant of another state, who does
not hold a certificate in Pennsylvania, to assume or use in this State the designa-
tion of “certified public accountant,” “C. P. A.,)” or any equivalent thereof, even
with a parenthetical reference to the state in which his certificate was received.

Harrisburg, Pa., April 1, 1941.

Honorable Francis B. Haas, Superintendent of Public Instruction,
Harrisburg, Pennsylvania.

Sir: By your communication of February 24, 1941, you request
us to advise you upon certain factual situations which you conceive
to arise under the provisions of the Act of March 29, 1899, P. L. 21,
as amended April 27, 1909, P. L. 256, June 4, 1915, P. L. 839, and
May 24, 1921, P. L. 1073, 63 P. 8. § 1 et seq., relating to certified
public accountants.
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The situations you request advice upon are as follow:

1. If a person does not hold a certificate as a certified
public accountant granted under the laws of the Common-
wealth of Pennsylvania but is the holder of a certificate issued
in compliance with the laws of another state, may that person
legally assume and use (a) the designation “C.P.A.”, for ex-
ample “John Smith, C.P.A.” or (b) the designation “C.P.A.”
together with a parenthetical statement as to the State from
which his certificate was received, for example “John Smith,
CPA. (NY.)”?

2. If a member of the faculty of a Pennsylvania educa~
tional institution does not hold a certificate as a certified pub-
lic accountant granted under the laws of the Commonwealth
of Pennsylvania but is the holder of a certificate issued in
compliance with the laws of another state, is there a violation
of laws of the Commonwealth of Pennsylvania if the educa-
tional institution, for the purpose of indicating the faculty
member’s scholastic attainment, lists the name of such faculty
member in its catalogs and other published bulletins and
pamphlets using thereafter or thereunder (a) the designation
“C.P.AY, for example “John Smith, C.P.A.,” or (b) the
designation of “C.P.A.” with a parenthetical statement as to
the state from which his certificate was received, for example,
“John Smith, C.P.A. (N.Y.)”?

3. Would the fact that the educational institution was
(1) a state or public institution or (2) a private school run
for the profit of its owners, make any difference in the answer '
to the foregoing question?

Section 1 of the act of 1899, supra, is as follows:

Any citizen of the United States residing or having an office
for the regular transaction of business in the state of Pennsyl-
vania, being over the age of twenty-one years and of good
moral character, and who shall have received from the gov-
ernor of the state of Pennsylvania a certificate of his quali-
fication to practice as a public expert accountant, as here-

inafter provided, shall be designated and known as a certified
public accountant, and no other person shall assume such
title, or use the abbreviation C. P. A, or any other words,
letters or figures to indicate that the person using the same
is such certified public accountant. Every person holding
such certificate, and every co-partnership of accountants,
every member of which shall hold such certificates, may
assume and use the title of certified public accountants, or
the abbreviation thereof, C. P. A.: Provided, That no other
person or copartnership shall use such title or abbreviation,
or other words, letters or figures, to indicate that the person
or co-partnership using the same is such certified public
accountant.
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Section 2 of said act provides in part:

* O* W

certified public accountants of other States of the
United States, who have been certified for at least one year,
may be recommended for certification, at the discretion of the
said board, for certificates without any examination.

Section 5 of the act is as follows:

If any person shall hold himself out as having received the
certificate provided for in this act, or shall assume to prac-
tice thereunder as a certified public accountant, or use the
initials C. P. A., without having received such certificate, or
after the same shall have been revoked, he shall be deemed
guilty of a misdemeanor, and on conviction thereof shall be
sentenced to pay a fine not exceeding five hundred dollars.

We shall answer your questions, in the light of the legislation here-
inbefore cited, and quoted in part, seriatim.

1. A person who does not hold a certificate of his qualification to
practice as a public expert accountant issued under the provisions of
the Act of March 29, 1899, as amended, supra, may not, in Penn-
sylvania, legally use the designation “C. P. A.”, either with or with-
out a parenthetical statement thereafter designating another state
wherein .such person did receive a certificate as a certified public
accountant. See letter from this department, written by Deputy
Attorney General William I. Swoope, dated December 14, 1921, to
Horace P. Griffith, President of the Pennsylvania State Board of Ex-
aminers of Public Accountants.

If a person, otherwise qualified under the Act of 1899, as amended,
supra, who does not possess the certificate therein provided for, but
who has been certified as a public accountant for at least one year by
another state, desires legally to use the designation “C. P. A in
Pennsylvania, he must first be recommended to the Governor for cer-
tification under said act by the board.

2. The answer to Question No. 2 is the same as to No. 1, supra.
What the Act of 1899, as amended, forbids, is the use of the initials
“C. P. A.” without having received the certificate stipulated in the
act. It matters not who such person is, a teacher or a practicing
accountant; what does matter is whether he uses or does not use the
designation “C. P. A.” in accordance with the provisions of the act.

3. The answer to Question No. 3 is already clear: It makes no
difference.

Tt is our opinion that no one who does hold the certificate provided
for in the Act of March 29, 1899, as amended, may, in Pennsylvania,
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legally use the designation “C. P. A.”, with or without a pa.rer%theti.cal
statement thereafter to the effect that the right to use said designation
was acquired in a state other than Pennsylvania.

Very truly yours,

DEPARTMENT OF JUSTICE,

Craupe T. RENoO,
Attorney General.

WirLiam M. RUTTER,
Deputy Attorney General.

OPINION No. 396

State Board of Ezaminers for the Registration of Nurses—Authority to make
certain rules and regulations.

The board may not validly adopt a rule and regulation which forbids an institu-
tion conducting an accredited school for the education of nurses who will be
eligible for registration in Pennsylvania at the same time to conduct a school
for the training of subsidiary workers. The board may validly adopt a rule and
regulation which requires the residence of a physician either as resident or interne
in an institution which conducts an accredited school for the education of nurses
who will be eligible for registration in Pennsylvania.

Harrisburg, Pa., April 23, 1941,

Honorable Francis B. Haas, Superintendent of Public Instruction,
Harrisburg, Pennsylvania.

Sir:  You have requested us to advise you concerning the authority
of the State Board of Examiners for the Registration of Nurses to
make certain rules and regulations. Specifically you inquire whether
the board may adopt and enforce the following rules:

1. No institution conducting an accredited school for the education
of nurses who will be eligible for registration in Pennsylvania may at
the same time conduct a school for subsidiary workers.

2. In each hospital conducting an accredited school for nursing
there shall be a physician in residence either as resident or interne.

The State Board of Examiners for the Registration of Nurses was
created by the Act of May 1, 1909, P. L. 321, as amended and supple-
mented by the Acts of June 4, 1915, P. L. 809; June 20, 1919, P. L. 545;
May 23, 1923, P. L. 351; June 8, 1923, P. L. 683; May 13, 1927, P. L.
988; and April 29, 1935, P. L. 93, 63 P. S. §§ 191-210; 71 P. S. §§ 1151~
1156.
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The foregoing legislation provides in section 3 of the Act of May
1, 1909, as amended, supra, 71 P. 8. § 1153, that the board shall estab-
lish bylaws and regulations for its own government and for the execu-
tion of the provisions of the act. Section 1 of the Act of May 13,
1927, as amended by the Act of April 29, 1935, supra, 71 P. 8. § 1156,
provides that the board shall establish bylaws and regulations, not
inconsistent with law, for its own government and for the execution
of all of the laws which it is its duty to enforce or administer.

The legislation also provides that the board shall regulate the regis-
tration and certification of registered nurses and licensed attendants,
but nothing therein contained refers to “subsidiary workers”, which
you mention in Question No. 1. Indeed, the foregoing legislation pro-
vides that it shall not be construed so as to affect in any way the right
of any persons to nurse gratuitously or for hire, and that the purpose
of the legislation is to secure the registration only of individuals who
are qualified to be registered nurses or licensed attendants. Section 9
of the Act of May 1, 1909, as amended, 63 P. 8. § 193.

It follows from this that power and authority are given to the board
over the regulation and registration of persons who are in training to
become registered nurses or licensed attendants only, and that no au-
thority is given to the board to regulate or to supervise the training
of other persons in the nursing field, such as subsidiary workers. From
the information you submitted to us, we understand the term “sub-
sidiary workers” to mean those who have had training in short courses
for nursing, but who do not qualify for registration as registered
nurses or licensed attendants; for example, in a certain hospital in
Philadelphia which conducts an accredited school of nursing, there has
been established a school to train individuals by giving them an eight
months’ course in nursing. The avowed purpose of such schools is
apparently to train individuals to qualify as practical nurses or house-
hold helpers so that they may supply a need experienced by families
whose incomes do not permit them to employ registered nurses. It
is our understanding that this sort of training is encouraged and sup-
ported financially by 1‘;he National Youth Administration of the Fed-
eral Government. "

The legislation hereinbefore cited also provides that the board has
the authority and duty to approve training schools or combinations
.of training schools which give pupil-nurses a full and adequate course
of instruction. The board is also to prescribe a course of training
to be required of applicants for registration as licensed attendants,
and such applicants must furnish evidence satisfactory to the board
that they have completed the prescribed course or its equivalent in
some institution for the mentally sick, in a convalescent home, or in
any institution of a similar nature not having a school of nursing.
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There is nothing in the legislation about training schools for sub-
sidiary workers, nor is anything therein contained which indicates
that an institution conducting an accredited school of nursing or one
for licensed attendants may not at the same time conduct a school
for the training of subsidiary workers. The only reference in the
statute to such a situation is the one above mentioned, that an institu-
tion which conducts an accredited school of nursing may not at the
same time conduct a school for the training of licensed attendants.
See section 9 of the Act of May 1, 1909, as amended June 20, 1919,
P. L. 545, 63 P. S. § 193, and section 4 of the Act of May 13, 1927,
P. L. 988, as amended April 29, 1935, P. L. 93, 63 P. 8. § 203.

The subject legislation also provides that the board must approve
schools or combinations of schools which train persons as registered
nurses.

The_authority hereinbefore mentioned which empowers the board to.
make rules and regulations not inconsistent with law, for the execu-
tion of all of the laws which it is its duty to enforce or administer,
would clearly empower the board to set up reasonable rules and regu-
lations governing schools of nursing, with which such schools would
have to comply before obtaining approval from the board. Since the
object of such schools is to graduate persons qualified to become
registered nurses, any regulations or rules of the board would neces-
sarily be confined to matters in training schools which relate to the
training of prospective registered nurses. So long as a school of
nursing trains its nurses satisfactorily to the board, there would appear
to be no reason why such a school should not be allowed to train
individuals hereinbefore designated as subsidiary workers. Any regu-
lation of the board directed to training schools for nurses must have
a reasonable relation to the purpose for which the board is authorized
to approve such schools. This purpose is the training of nurses, not
subsidiary workers. So long as a training school properly trains
nurses, there is-no apparent reason why it cannot at the same time
train subsidiary workers.

While the legislation gives the board authority to approve schools,
it does not give the board authority arbitrarily to withhold such ap;
proval; and inasmuch as the legislature has not forbidden an institu-
tion which operates a training school for nurses at the same time to
train subsidiary workers, it is not for the board so to do. It is a
matter of divided opinion whether the training of subsidiary workers
in an institution which operates a training school for nurses interferes
with the training school for nurses. If anybody is to crystallize the
opinions of either side of this controversy that body must be the legis-
lature or a court, not the board. The duty of the board is to regulate
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and administer, not to legislate. For the board arbitrarily to say
that an institution may not conduct a school of nursing and obtain
the board’s approval thereof, if such institution at the same time
trains subsidiary workers, is to make an asseveration which has neither
the sanction of law nor the support of opinion generally. If such a
position is to be announced it must at least have the authority of
legislation to back it up. We conclude that the board had and has
no authority to make any regulation which forbids an institution
conducting a school of nursing at the same time to train other indi-
viduals who expect to engage in nursing in positions less exalted than
those of registered nurses.

Your Question No. 2 presents an entirely different situation. A re-
quirement of the board that any institution conducting an accredited
school for nursing must have a physician in residence either as resi-
dent or interne is obviously a reasonable regulation. As we under-
stand it, the board is of opinion that unless an institution conducting
an accredited school of nursing has a physician in attendance at all
times the lives and well-being of patients are jeopardized in that nurses
are sometimes obliged to assume responsibilities for which they are
not qualified legally or educationally.

In short, if anything at all is to be done for patients in emergencies
when no physician is in attendance, it must be done by the nurses,
which may result in the nurses practicing medicine, something which
they are neither qualified by education, nor permitted by law, to do.
At the same time, it can hardly be expected that nurses will receive
proper training unless they receive appropriate medical instruction;
and such instruction cannot be given by anyone except a qualified
physician. For nurses properly to be trained requires the presence
and instruction of those qualified to train them. No one but a physi-
cian is qualified to train nurses in certain aspects of their nursing
education. We conclude that this regulation is valid.

It is our opinion, that the State Board of Examiners for the Regis-
tration of Nurses may not validly adopt a rule and regulation which
forbids an institution conducting an acecredited school for the educa-
tion of nurses who will be eligible for registration in Pennsylvania at
the same time to conduct a school for the training of subsidiary
workers. It is also our opinion and you are further advised, that said
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board may validly adopt a rule and regulation which requires the
residence of a physician either as resident or interne in an institution
which conducts an accredited school for the education of nurses who
will be eligible for registration in Pennsylvania.

Very truly yours,
DEPARTMENT OF JUSTICE,

Cravpse T. ReNo,
Attorney General.

WiLpiaMm M. RUTTER,
Deputy Attorney General.

OPINION No. 397

Undertakers—Licensure—Revocation or suspension of license—Reinstatement—
Fees chargeable—Act of June 7, 1895, June 10, 1931, and May 20, 1937.

1. Not decided, whether the Act of June 10, 1931, P. L. 485, regulating under-
taking throughout the Commonwealth, repealed the Act of June 7, 1895, P. L.
167, and its amendments, regulating undertaking in cities in the first, second and
third classes.

2. The State Board of Undertakers has no power to reissue or reinstate a
license previously revoked by it, but one whose license has been revoked, if he
desires a new license, must apply to the board just as any applicant who has
never had a license: the board may, however, reinstate a license which it has
merely suspended.

3. Under section 7 of the Act of June 10, 1931, P. L. 485, the State Board of
Undertakers may in its discretion renew a lapsed license at any time it desires,
but it has no authority to charge a person whose license has lapsed and later
been renewed any fees for the intervening lapsed period.

4, The Act of May 20, 1927, P. L. 727, providing that whenever an act of
assembly conditions the right to practice any profession upon the annual renewal
of a license for which a fee is required the department shall collect from the
licensee, in addition to the fee for the current year, the full amount for all fees
and penalties for preceding years, unless the applicant proves to the satisfaction
of the department that he actually did not practice his profession during the
lapsed period, applies only to licenses granted by the Department of Public
Instruction and not to those granted by the Department of Health.

Harrisburg, Pa., April 24, 1941.

Honorable John J. Shaw, Secretary of Health, Harrisburg, Pennsyl-
vania,

Sir: By two communications dated March 20, 1941, the State
Board of Undertakers has requested our opinion upon two questions.
These questions are:
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1. Has the board .power to reinstate or reissue an undertaker’s
license to one whose license it has previously revoked?

2. May the board, when it renews a license which had been allowed
to lapse, charge the licensee fees for the period of lapse equal to what
such person would have had to pay during that period if he had not
allowed his license to lapse?

It is necessary in answering the above two questions to propound
and answer a third, which you have not asked, namely, Does the board
have power to reinstate a lapsed license?

The business of undertaking became regulated in cities of the first,
‘second and third class, by the Act of June 7, 1895, P. L. 167. This
act was amended April 24, 1905, P. L. 299; March 30, 1925, P. L. 92;
May 13, 1927, P. L. 1005; and April 25, 1929, P. L. 772; 63 P. 8. §§
471-477; 71 P. 8. §§ 1161-1164.

By the Act of June 10, 1931, P. L. 485, 63 P. S. § 478a et seq., the
legislature extended the regulation of undertaking through the Com-
monwealth. This act did not expressly repeal the act of 1895 or its
amendments, but it did provide for the repeal of all laws and parts of
laws inconsistent therewith. The act of 1931 was amended June 21,
1935, P. L. 398 and July 19, 1935, P. L. 1324.

All of the foregoing legislation is in pari materia. It is not neces-
sary for the purpose of this opinion-to decide whether the act of 1931
repealed the act of 1895 and its amendments.

Section 6 of the Act of June 7, 1895, as amended, supra, 63 P. 8.
§ 473, provides in part as follows:

Said board shall have full power at any time, to revoke any
licenses theretofore granted, on proper cause and after full
hearing of all the parties in interest.

Nothing is contained in the act of 1895, as amended, relating to the
reinstatement or reissuance of revoked licenses.

The Act of June 10, 1931, as amended, supra, provides in section 8
that the board may refuse to renew a license, or may suspend or
revoke a license, for certain stated reasons. Section 9 of the act pro-
vides for hearing before the board before any license is refused, sus-
pended or revoked; and section 10 of the act provides for appeals
from decisions of the board to the courts.

Nor is anything contained in the act of 1931, as amended, relating
to the reissuance or reinstatement of a revoked license.

The State Board of Undertakers is a creature of the legislature
and is vested only with the powers conferred upon it by statute, and
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with such powers as are necessarily implied from powers specifically
granted. In such a situation, where powers are conferred upon an
extra judicial body, not in the course of the common law, the legis-
lative grant of any particular power must be clear. See Day v. Publi¢
‘Service Commission et al.,, 312 Pa. 381 (1933).

Let us examine some similar legislation.

Section 11 of the Act of July 12, 1919, P. L. 933, as amended, 63
P. 8. § 26, relating to architects, provides that the State Board of
Examiners of Architects may, within a certain period, issue a new
certificate to practice architecture to one whose certificate has been
revoked or suspended.

Section 12 of the Act of May 6, 1927, P. L. 820, 63 P. S. § 142,
relating to engineers, provides that the State Registration Board for
Professional Engineers may, under certain conditions, reissue a cer-
tificate to one whose certificate has been revoked.

Section 9 of the Act of March 30, 1917, P. L. 21, as amended, 63
P. S. § 237, relating to optometrists, provides that the State Board of
Optometrical Examiners may, for certain causes, remove the revoca-
tion or suspension of a certificate of licensure.

Section 14 of the Act of March 19, 1909, P. L. 46, as amended,
63 P. S. § 271, relating to osteopaths, provides that the State Board
of Osteopathic Examiners may, under certain given conditions, re-
move the suspension of a license.

Section 12 of the Act of June 3, 1911, P. L. 639, as amended, 63 P. 8.
§ 410, provides that the State Board of Medical Education and Li-

censure may, for certain designated reasons, remove the revocation
or suspension of a license.

Section 11 of the Act of May 1, 1929, P. L. 1216, 63 P. S. § 441,
the Real Estate Brokers License Act of 1929, provides that the De-
partment of Public Instruction may in its sole discretion issue a new
license to a person whose license has been revoked after a period of
one year from the date of revocation.

Section 11 of the Act of May 13, 1927, P. L. 988, as amended, 63
P. S. § 210, relating to nurses, provides that the State Board of Ex-
aminers for the Registration of Nurses may suspend, revoke or restore
a certificate of registration for sufficient cause.

The Dental Law, the Act of May 1, 1933, P. L. 216, as amended,
63 P. S. § 120 et seq., provides that the State Dental Council and Ex-~

amining Board may reinstate licenses which it has previously sus-
pended or revoked.
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It will be noted that all of the foregoing legislation expressly pro-
vides either for the reissuance or reinstatement of a license previously
revoked or suspended, or for the granting of a new license to a person
whose license has been previously suspended.

The Act of March 29, 1899, P. L. 21, 63 P. S. § 1 et seq., relating
to accountants, provides for the revocation of a certificate, but not for
the reissuance or reinstatement thereof.

Section 3 of the Act of May 26, 1921, P. L. 1172, 63 P. S. § 363,
relating to pharmacists provides that the State Board of Pharmacy
may suspend or revoke a permit, but says nothing about the removal
of such suspension or révocation.

From the foregoing review of legislation relating to licenses, it will
be seen that some expressly provides for the removal of suspension
or revocation, while some does not. It is our conclusion, therefore,
that if the legislature intends an ddministrative body to have the
power to reissue a license once revoked, or to remove a suspension or
revocation of a license, it will say so in express language. See also
Day v. Public Service Commission et al., supra.

We further conclude, therefore, that the State Board of Undertakers
has no power to reissue or reinstate a license previously revoked by it,
nor may said board remove such revocation except as hereinafter set
forth. A suspended license may be reinstated, because the very word
suspengion implies a #emporary cessation of effect. If one whose
license has been revoked, however, desires a new license, he must apply
to the board just as any applicant would who had never had a license.

We shall answer questions numbers two and three in inverse order.
Section 7 of the Act of June 10, 1931, supra, 63 P. S. § 478g, provides
that all undertakers’ licenses granted under the act or existing laws
shall expire on the first of February following their issuance or re-
newal; and that renewal of such licenses may be effected at any time
during the month of January preceding their expiration upon the filing
of an application for renewal. This section contains a proviso that
the board may, in its discretion, renew the license of any undertaker
who has failed to make application for renewal before February 1st.

By the plain words of section 7 of the act of 1931, supra, the State
Board of Undertakers may renew the license of any undertaker who
fails to apply for remewal before the expiration thereof, in its sole
diseretion, at any time. This means that a lapsed license may be
renewed at any time the board, in its discretion, desires to renew it.

Nothing is said in the legislation pertaining to undertakers, however,
about charging a person whose license has lapsed, and whose license
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has later been renewed, any fees for the intervening lapsed period.
It follows that no such fees can be charged. The only fees which can
be charged are those provided by pertinent legislation, which are for
the time a license is actually in existence and effect.

It appears from information supplied us that the State Board of
Undertakers has been proceeding upon the assumption that when an
undertaker allowed his license to lapse, and later applied for a re-
newal thereof, he had operated in the meantime without a license;
and that therefore such person should pay a license fee for the time
during which he did not have a license. We are aware of no ground
for such an assumption. On the contrary, the legal presumption is
that an undertaker does not engage in the business of undertaking
unless he is licensed to do so. If a person engages in the undertaking
business without the proper license, and in violation of the pertinent
legislation, he is guilty of a misdemeanor and subject to fine and im-
prisonment, or both. The assumption, that a person once lawully
engaged in the business of undertaking under a proper license and who
then allowed his license to lapse and thereafter made application for
renewal of his license, unlawfully continued in the business in the
meantime, is unwarranted.

We are not unmindful of the Act of May 20, 1937, P. L. 727, 71
P. S. § 1025. This statute provides that whenever an Act of Assembly
conditions the right to practice any profession, etc., upon the annual
renewal of a license granted by the Department of Public Instruction,
for which renewals a fee is required to be paid, that department shall
collect from the person licensed, in addition to the fee for the current
year, the full amount of all fees and penalties for preceding years

which the applicant for renewal has theretofore failed to pay, unless
the applicant proves to the satisfaction of the department that he
actually did not practice his profession during the lapse period, in
which case no fees for such time shall be collected. However, this
act does not apply to the Department of Health: it applies only to
the Department of Public Instruction. If the General Assembly had
intended the act to apply to departments other than the Department
of Public Instruction it would have said so.

It is our opinion, therefore, that: 1. The State Board of Under-
takers has no authority to reinstate or reissue a license 6nce revoked.
It has authority to entertain an application for a new license from &
person whose license has been revoked, and such person shall be treated
the same as one who never had a license. The board may remove the
suspension of a license.
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2. The State Board of Undertakers may in its discretion renew
the license of any undertaker who has allowed the same to lapse by
failure to apply for renewal thereof.

3. The State Board of Undertakers may not exact a fee equivalent
in amount to a license fee, from any person whose license has lapsed
and whose license has thereafter been renewed, for the period of time
intervening between the lapse of such license and its renewal.

Very truly yours,
DEPARTMENT OF JUSTICE,

Craupe T. ReNo,
Attorney General.

WirLiam M. RUTTER,
Deputy Attorney General.

OPINION No, 398

Commodity Act—Standardized glasses for the dispensation of alcoholic beverages
sold in bars and restaurants doing business in Pennsylvania—Responsibility of
the Secretary of Internal Affairs.

There is no duty imposed by law upon the Secretary of Internal Affairs to
insist on standardization of glasses for the dispensation of alcoholic beverages.

Harrisburg, Pa., May 7, 1941.

Honorable William 8. Livengood, Jr., Secretary of Internal Affairs,

Harrisburg, Pennsylvania.

Sir:  You have asked for an opinion as to whether the Act of July
24, 1913, P. L. 965, Section 2, 76 P. 8. § 242, called the “Commodity
Act,” imposes upon the Department of Internal Affairs the duty of
insisting upon standardized glasses for the dispensation of alcoholic
beverages sold in bars and restaurants doing business in the Com-
'monwealth. )

Section 2 of said acts reads as follows:

All liquid commedities when sold in bulk or from bulk, shall
be sold by weight or liquid measure, * * *

Section 1 of said act states:

The word “commodity,” as-used in this act, shall be taken
tol mean any tangible personal property sold or offered for
sale.

The language of section 2 of the act is broad enough to cover any
sale of a liquid commodity and if the legislature in using the words
“pbulk” and .“from bulk” contemplated the regulation of glasses used
in the sale of alcoholic beverages in small quantities, then such sale
must be by measure. But if the intention of the legislature was not
to include such sales within the purview of the act, then the act is
not applicable.
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Since early times the sale of alcoholic beverages in Pennsylvania
has been regulated by special acts of the legislature. In the case of
Schlaudecker v. Marshall et al., 72 Pa. 200 (1872), at page 203, the
Supreme Court said:

The initial point of modern legislation on the subject of
licenses may very properly be said to be the Act of 1l1th
March 1834, P. L. 117, * * *

If the legislature in any of the acts licensing the dispensation of
alcoholic beverages intended to confer upon any department, board
or agency the power of standardizing containers used in the sale
thereof, it could easily have said so explicitly. However, a careful
search of such legislation fails to disclose any such power explicitly
expressed.

Section 4 of the Act of July 24, 1913, P. L. 965, 76 P. S. § 244,
provides that:

It shall be unlawful, in selling any commodity, to use any
measure unless the same shall have thereon marked in distinet
letters and figures the capacity thereof.

Therefore, strictly speaking, if the glasses used in the dispensation
of aleoholic beverages are measures, they might fall under the require-
ments of this section and be required to be marked specifically as to
their capacity. But the question raised by your inquiry involves the
duty and power to require standardization, which means that all con-
tainers used in dispensing alcoholic drinks shall be uniform. This is
a different question and it is here not necessary to pass on the power
to require marked containers.

In view of the fact that there is no expressed power in any act of
the legislature to demand standardization of containers, and the fact
that the sale of alcoholic beverages has always been regulated by
legislation, we have concluded that the Act of July 24, 1913, P. L.
965, 76 P. 8. § 244, is not applicable to such transactions.

Therefore, it is our opinion and you are accordingly advised that
there is no duty imposed by law upon the Department of Internal
Affairs to insist on standardization of glasses for the dispensation of
alcoholic beverages.

Very truly yours,

DEPARTMENT OF JUSTICE,

Craupe T. RENo,
Attorney General.

Rosert E. Scraca,
Deputy Attorney General.
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OPINION No. 399

Physicians and surgeons—Student interns—Right to serve belween examination

for licensure and notification of results—Medical Practice Act of June 3, 1911,
as amended.

A student intern may, under sections 5 and 7 of the Medical Practice Act of
June 3, 1911, P. L. 639, as last amended by the Act of July 19, 1935, P. L. 1329,
continue to serve as such from the time he takes his examination for licensure
until time he is notified of the results of his examination.

Harrisburg, Pa., July 8, 1941.

Honorable E. Arthur Sweeny, Secretary of Welfare, Harrisburg,
Pennsylvania.

Sir: You have requested us to advise you concerning a series of
questions relating to medical interns. In this opinion we shall con-
fine ourselves solely to the consideration of one question, and all other
questions contained in your request will be the subject of a separate
and later opinion.

The question which shall be the basis of this opinion is: May an
intern continue to serve in the same capacity in the hospital where
he serves his internship during that period which runs from the time
that he takes his examination for licensure until he receives notice of
the results of his examination.

The provisions of the law applicable to the problem are in sections
5 and 7 of the Medical Practice Act of June 3, 1911, P. L. 639, as
last amended by the Act of July 19, 1935, P. L. 1329, 63 P. S. §§ 405,
409. Section 5 reads.

Applicants for licensure under the provisions of this act
shall furnish, prior to any examination by the said board, sat-
isfactory proof that he or she * * * shall have completed not
less than one year as intern in an approved hospital * * *.
(Italics ours.) .

The 1935 amendment to this particular section added the following
new paragraph:

This act shall also be construed as applying to hospitals
employing, on salary, graduate interns whose services are con-
fined to the said institutions, when they assume individual
responsibility in the care of patients.

Section 7, supra, provides:

All persons who have complied with the requirements of
the rules and regulations of the board, and who shall have
passed a final examination, and who have otherwise com-
plied with the provisions of this act, shall receive from the
Department of Public Instruction, acting for the said board,
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a licensing certificate entitling them to the right to practice
medicine and surgery, * * * Provided, That this section,
relating to certificates to practice medicine and surgery, shall
not apply to * * * or any one while actually serving as a
student intern under the supervision of the medical or sur-
gical staff of any legally incorporated hospital or State hos-
pital: * * *,

In the order in which these provisions have been stated they provide:

(a) That before a graduate of an approved medical college can
be examined for licensure he shall have completed not less than one
year as an intern in an approved hospital, meaning a hospital ap-
proved by the board for the training of interns. This is a minimum,
not a maximum requirement. An intern may serve more than one
year in a hospital; there is no prohibition against such service in a
hospital.

(b) That the Medical Practice Act applies to hospitals employ-
ing, on salary, graduate interns where they assume responsibility over
the care of patients. This means that such interns, not being ex-
empted from licensure, are subject to the requirements of the act.
This construction conforms to that made by the Department of Wel-
fare in its letter of May 16, 1936, in which it is said that hospitals
employing graduate interns, on salary, whose services are confined to
such institutions, and who assume individual responsibility in the
care of patients, shall be licensed to practice medicine in Pennsyl-
vania. The governing provision here is the assumption of responsi-
bility over the care of patients. The term “graduate intern” and the
employment on salary are immaterial. No person assuming responsi-
bility is exempted from licensure.

(c) That student interns serving in any incorporated hospital or
State hospital are exempt from the provisions of the Medical Practice
Act requiring ligensure so long as they act under the supervision of
the medical or surgical staff of the hospital. This provision is not
restricted to interns serving in hospitals approved for intern training,
but applies to all interns in legally incorporated or State hospitals.

We have been informed that the State Board of Medical Education
and Licensure refers to the year of service by an intern in an approved
hospital as the “fifth year of medicine”. Apparently this phrase has
been coined as it is not contained in the Medical Practice Act. Ac-
cording to the board, a medical graduate who has completed his fifth
vear of medicine is a graduate intern. The board evidently has con-
strued the term “student intern” as meaning a medical graduate who
is serving his required one year as an intern in an approved hospital,
that is, his fifth vear of medicine.
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Section 5 of the Medical Practice Act as amended, supra, which
prescribes one year as an intern in an approved hospital, only pre-
scribes the minimum. Section 7 of the same act, as amended, which
exempts “student interns” from licensure while acting under proper
supervision, exempts from licensure student interns serving in any
incorporated or State hospital so long as the intern acts under the
supervision of the medical or surgical staff of the hospital.

It is not apparent to us from a careful study of sections 5 and 7 of
the Medical Practice Act how the State Board of Medical Education
and Licensure can legally declare that a student intern must remain
inactive as to any hospital service which he can render in his capacity
‘as student intern from the time he takes his examination for licensure
until he receives his license as a medical practitioner. '

A student intern is one who is engaged in medical studies in a hos-
pital; he is continuing his studies in the field of the practice of medi-
cine under supervision, not of the college professor, but of the practi-
tioner. This is the period of study during which he learns how to apply
that which he has learned in a medical school.

We are unable to understand by what incantation of the board it
is possible for it to say that because a student intern Las taken the
examination for licensure he suddenly disqualifies himself from further
rendering the same service in which he has been engaged during his
fifth year of medical study. We can conceive of no reason or any
legal cause which suddenly makes a student intern, after he has taken
his examination for licensure, a medical outcast during the waiting
period. The fact is that under the Medical Practice Act a medical
graduate may serve as a student intern so long as he acts under the
required supervision. In so acting he violates no part of the Medical
Practice Act as he is not practicing medicine or surgery without a
license contrary to the act.

In the construing of a law, the courts, in order to ascertain and
effectuate the legislative intent, are required to consider, inter alia,
the mischief sought to be remedied and the object sought to be ob-
tained. See Statutory Construction Act of May 28, 1937, P. L. 1019,
section 51, 46 P. 8. § 551. ,

What was the mischief to be remedied and the object to be obtained
by the amendments to sections 5 and 7, supra, of the Pennsylvania
Medical Practice Act? Obviously the answer is the prevention of the
practice of medicine and surgery by interns in hospitals, prior to
licensure, unless that practice is done under the supervision of the
medical or surgical staff of the hospitals; and to accomplish this sec-
tion 7 was amended so as to permit a student intern to practice, but
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only under such supervision. Section 5 was also amended so as to
require licensure if the intern assumed responsibility over the care of
patients.

Prior to 1921 there was in section 5 of the Pennsylvania Medical
Practice Act, the following clause:

* * * Nothing in this act, however, shall be construed as
applying to hospltals employlng, on salary, graduate interns
whose service 1s confined exclusively to the said institu-
tion. * * *

This clause permitted interns in hospitals to practice medicine and
surgery without being licensed and to assume responsibility. This
provision was eliminated by an amendment on April 20, 1921, P. L.
158, and exemption from licensure thereafter depended upon the pro-
vision in section 7, as follows:

* * * Provided, This section, relating to certificates to

practice medicine and surgery, shall not apply to * * * any one
while actually serving as a member of the resident medical
or surgical staff of any legally incorporated or state hos-
pital: * * *,

This latter provision was the one which from 1921 to 1935 exempted
interns from licensure, since they could assume responsibility with-
out licensure. There was no prohibition against it. They were, dur-
ing this period, members of the resident medical and surgical staff of
a hospital. However, this whole situation was changed in 1935 when
the exemption was limited to student interns who serve under super-
vision.

There can be no clearer application of the legal rule of ‘“where
reason fails, the law fails” than when applied to the ruling of the State
Board of Medical Education and Licensure which suddenly disqualifies
a student intern from any further service in such a capacity merely
because he has taken his examination for licensure. A careful study
of the provisions of the Pennsylvania Medical Practice Act leads us
to the inevitable conclusion that there is no real reason nor any legal
justification for such an order on the part of the board. Certainly
the continuance of the board’s rule cannot but result in seriously
handicapping the hospital service in this State which, in view of the

existing national emergency, may become more acute with the pass-
ing of time if the hospitals are unable to secure their quota of student
interns and resident physicians.

In view of the foregoing, it is our opinion that a student intern
may continue to serve as such from the time he takes his examination
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for licensure until such time as he is notified of the results of his
examination.

Very truly yours,
DEPARTMENT OF JUSTICE,

Cravpe T. RENo,
Attorney General.

GEoRGE J. Barco,
Deputy Attorney General.

OPINION No. 400

Mines and mining—M otormen—Right to have apprentices—Act of April 29, 1937.

1. Since a motorman working in a mine is classified as a miner under section
1 of the Act of April 29, 1937, P. L. 551, he is, under that section, entitled to
have a person working with him as an apprentice; the apprentice need not at all
times be in sight of the motorman, but all his work must be done under the
motorman’s supervision.

2. A motorman’s assistant, sometimes called a “snapper” or “brakeman,” may
be considered an apprentice under the Act of April 29, 1937, P. L. 551.

Harrisburg, Pa., July 10, 1041.
Honorable, Richard Maize, Secretary of Mines, Harrisburg, Pennsyl-
vania.

Sir: You have requested an opinion as to whether a motorman’s
assistant, sometimes called a “snapper” or “brakeman”, could be con-
sidered as an apprentice under the Act of April 29, 1937, P. L. 551, as
amended by the Act of June 24, 1939, P. L. 867. The amendment of
1939, supra, has no application to the question involved and for the
purposes of this discussion may be ignored.

Section 1 of the Act of April 29, 1937, P. L. 551, 52 P. 8. § 1401,
provided as follows:

From and after the first day of April, one thousand nine
hundred and thirty-eight, no person shall be employed or en-
gaged as a miner in any bituminous coal mine in this Com-
monwealth, except as hereinafter provided for, without first
having obtained a certificate of competency and qualification
from a miners’ examining board appointed under this act:
Provided, however, That any miner holding such certificate
may have one person working with him and pnder his diree-
tion as an apprentice for the purpose of learning the business
of mining. For the purposes of this act, the term “miner”
shall mean all underground workers in bituminous coal mines,
except as hereinafter provided.
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Paragraph 2 of section 5 of the Act of April 29, 1937, P, L. 551, 52
P. 8. § 1405, provides as follows:

All persons possessing certificates of qualification issued
by the Commonwealth of Pennsylvania entitling them to act
as mine foreman, assistant mine foreman or fire boss shall be
eligible to engage at any time as miners in bituminous mines
of this State. Supervisory and technically trained employes
of the operator, whose work contributes only indirectly to
mine operations, shall not be required to possess a miner’s
certificate.

Section 6 of the Act of April 29, 1937, P. L. 551, 52 P. 8. § 1406,
provides as follows:

No person shall, after the first day of April, one thousand
nine hundred and thirty-eight, engage as a miner, other than
as an apprentice, in any bituminous coal mine in this Com-
monwealth without first having obtained a certificate of com-
petency and qualification as provided for in this act, except
as hereinbefore stated; nor shall any person, firm or corpora-
tion, or his or its agent, employ as a miner, other than as an
apprentice, any person who does not hold such certificate,
except as aforesaid. Any person, firm or corporation violat-
ing any of the provisions of this act, shall, upon conviction
in a summary proceeding, be sentenced to pay a fine of not
less than twenty-five dollars and costs nor more than one hun-

dred dollars and costs, and, in default of the payment of such
fine and costs, be imprisoned in the county jail for a period
of ten days.

Section 1 of the act of 1937, supra, designates that the term “miner”
shall mean all underground workers in bituminoiis coal mines with
certain exceptions set forth in section 5 of the act as follows:

¥ * * mine foreman, assistant mine foreman or fire boss
Supervisory and technically trained employes * * *.

RO ¥
However, in this opinion we are not concerned with said exceptions.
Inasmuch as an underground motorman is not within ‘the excepted

class, he must be classified as a “miner”.

The same section provides that any miner holding such certificate
may have one person working with him and under his direction as
an apprentice for tle purpose of learning the business of mining.
Since a motorman is classed as a miner, he is entitled to have a
person working with him as an apprentice, there being no distine-
tion drawn by the legislature between the apprentice of a miner re-
moving coal from a pillar, or other working place, and a miner
operating a motor.
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A motorman’s assistant working as an apprentice may not be in
sight of the motorman at all times, but the act of the legislature does
not so require; it merely requires that the work of an apprentice be
done under the direction of the miner. To work under the direction
of another does not require one to be in the sight of the other at all
times. If such were the case, an apprentice would not be able to
leave his chamber, or other working place, for a prop without being
accompanied by the miner; furthermore, if the legislature intended
that an apprentice should at all times be within the sight of the
miner it could have so provided in the statute.

We are therefore of the opinion that a motorman’s assistant, who,
in fact, is working with, and entirely and solely under the direction
and control of a miner holding a certificate of competency and qualifi-
cation may be an apprentice within the provisions of the Act of
April 29, 1937, P. L. 551, 52 P. 8. § 1401, et seq.

Very truly yours,
DEPARTMENT OF JUSTIGE,

Craupe T. RewNo,
Attorney General.

E. A. DeLanEy,
Deputy Attorney General.

OPINION No. 401

State institutions—Mental cases—Indigent persons—Care and support—Transfer
—Supplies—Farms and buildings—Livestock—Rights of counties, cities and. dis-
tricts—Legislative intent—Act of September 29, 1938, P. L. 63, as amended.

Under the act as amended by the Act of May 25, 1939, P. L. 193, when the
Commonwealth takes over the control of institutions operated for the benefit
of mental patients, as well as indigent persons, the stock of supplies are not
transferred to the Commonwealth, but remains the property of the county, city
or institution district. Farm buildings and implements are transferred to the
Commonwealth. Livestock is also transferred, to the extent it is necessary to
the operation of the institution, but the surplus remains vested in the county,
city or institution district. Supplies incident to the maintenance of the patients
are not the type of personal property to which the legislature made reference.
If farm buildings are transferred, then likewise are farm implements, under sec-
tion 1 of the act which transfers to the Commonwealth “the personal property
within such buildings or incidental thereto.” Livestock becomes the property of
the Commonwealth, except that where more livestock was being maintained than
is necessary to meet the basic food ration set out for their operation the surplus
cannot be considered as having been transferred to the Commonwealth by the
terms of the act.
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Harrisburg, Pa., November 19, 1941.

Honorable E. Arthur Sweeny, Secretary of Welfare, Harrisburg,
Pennsylvania.

Sir: The Department of Justice has received your request for an
opinion interpreting certain provisions of the Act of September 29,
1938, P. L. 53, 50 P. S. § 1051 et seq., relating to institutions of
counties, cities and institution districts, for the care, maintenance and
treatment of mental patients; providing for the transfer of such insti-
tutions to the Commonwealth; providing for the management and
operation or closing and abandonment thereof, and the maintenance
of mental patients therein.

You state that in order that the transition from local to State
operation of the mental institutions involved may be effected both
in compliance with the law and with the least possible practical diffi-
culties, you desire to be advised concerning the application of the
act to supplies inventories, farm buildings and implements and live-
stock.

In explanation of your request, you have submitted the following
statement of facts and inquiries:

In relation to stores inventories, representatives of cities and
counties having administered institutions, have questioned the right
of the Commonwealth to take possession of supplies purchased by them
prior to June 1, 1941 and on hand at that date. The Department of
Welfare has taken the stand that safe administration of an institution
as to the care and treatment of patients demands what might be
termed a normal inventory of materials in stores. No detall has been
developed as to what should constitute a safe or normal inventory.
It is not deemed necessary to arrive at such a decision, nor would
it be effective because the existing inventories vary greatly. The ques-
tion on which an opinion is desired might be stated as:

Is the Commonwealth permitted to take over all or a proportionate
share of the inventory on hand as of the effective date of this act as
constituting an integral part of the facilities for care, maintenance
and treatment of mental patients?

As to farm livestock and equipment, a similar question has arisen.
It is contended by the representatives of certain counties and of the
City of Pittsburgh that the farm livestock and implements are per-
sonal property acquired very much as items in general stores, and
that the Commonwealth is not permitted by the above act to assume
possession of the entire livestock census or all of the farm implements
on hand as of June 1, 1941,



OPINIONS OF THE ATTORNEY GENERAL 79

The Department of Welfare contends that the intent of the act is
that the farm should be considered as one of the essential facilities
of a mental hospital and that the farm buildings, implements and
livestock are essential to the maintenance of the several farm activ-
ities. In several cases, it is conceded that more animal units are being
maintained than are necessary to meet the basic food ration set up
for mental institutions. There are, therefore, two questions on which
opinions are sought.

(a) Are farm activities, including farm buildings, farm implements
and livestock, to be considered as central functions or facilities similar
to the laundry, sewage disposal, boiler and power plant, and the like,
and therefore to be assumed by the Commonwealth?

(b) In cases where more animal units are obviously maintained than
would be considered necessary in mental hospitals already under
the supervision of the Department of Welfare, would the Common-
wealth be permitted to release to the local unit previously adminis-
tering the institution, the obvious surplus?

Your inquiries resolve themselves into a request for advice upon
three questions: )

1. Does the stock of supplies at certain institutions op-
erated for mental patients in conjunction with indigent per-
sons become the property of the Commonwealth or remain
the property of the county, city or institution district, or is it
divisible between them?

Similar questions apply to:
2. Farm buildings and implements; and
3. Livestock.

Your request for advice requires an interpretation of the Act of
September 29, 1938, P. L. 53, 50 P. 8. § 1051, et seq., as amended by
the Act of May 25, 1939, P. L. 193, 50 P. S. § 1053.

The title of said act is as follows:

AN ACT

Relating to institutions of counties, cities and institution
districts for the care, maintenance and treatment of mental
patients; providing for the transfer of such institutions to the
Commonwealth; providing for the management and operation
or closing and abandonment thereof, and the maintenance
of mental patients therein, including the collection of mainte-
nance in certain cases; providing for the retransfer of certain
property to institution districts under certain circumstances;
conferring and imposing upon the Governor, the Department
of Welfare, the courts of common pleas and counties, cities
and institution districts certain powers and duties; prohibit-
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ing cities, counties and institution districts from maintaining
and operating institutions, in whole or in part, for the care
and treatment of mental patients; and repealing inconsistent
laws.

The first paragraph of section 1 of the act, providing for the trans-
fer to the Commonwealth of buildings acquired or erected for mental
patients, together with personal property, and lands in connection
therewith is, in part, as follows:

# % * All buildings acquired or erected by any county,
city or institution district for the care, maintenance and treat-
ment of mental patients, the personal property within such
buildings or incidental thereto, and any and all other grounds
and lands connected therewith or annexed thereto, are hereby
transferred to and vested in the Commonwealth of Pennsyl-
vania, * * *

This section excepts buildings and lands used for indigent persons,
as follows:

* ® * except that where any such buildings for mental
patients are operated in conjunction with buildings dedicated
to the care and maintenance of indigent persons who are not
mental patients, the buildings used for the care of such per-
sons, the land actually occupied by such buildings, the lands
or yards presently set apart for the use of the indigent persons
cared for in such buildings, and the lands necessary for
ingress and egress thereto and therefrom, shall not be deemed
to be hereby transferred, but shall remain vested in the
county, city or institution district as theretofore.

Paragraph 2 of section 1 of the act relating to the division of the
farm and woodlands between the Commonwealth and the institution
district on the basis of the ratio of indigent persons to the total
patient population of the institution, provides, inter alia, as follows:

Where any lands and property so transferred are presently
used by any institution district as a farm and woodlands in
connection with buildings dedicated to the care and mainte-
nance of indigent persons who are not mental patients, the
Department of Welfare of the Commonwealth, with the ap-
proval of the Governor, shall set apart and reconvey to the
institution district, through deed executed by the Secretary
of Property and Supplies of the Commonwealth, so much
of such ground as the ratio of indigent persons bears to the
total patient population of the institution, as shall be deter-
mined by the Department of Welfare of the Common-
wealth, * * *

The third paragraph of section 1, concerning auxiliary structures
and facilities furnishing light, heat, power, water, laundry, kitchen,

sewage treatment services and coal supply, transferred to the Com-
monwealth, is as follows:
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Where auxiliary structures and facilities furnishing light,
heat, power, water, laundry, kitchen, sewage treatment serv-
ices and coal supply * * * transferred to the Commonwealth
which were theretofore used in common for the buildings
devoted to mental patients and also the buildings devoted
to indigent persons, the Commonwealth shall thereafter con-
tinue to furnish the proper institution district with such serv-
ices, at the actual cost thereof, to the extent the same may
hereafter be requested by the institution district.

The act has been held constitutional in the case of Chester County
Institution District et al. v. Commonwealth et al., 341 Pa. 49 (1941).

It will be necessary to bear in mind the foregoing general provisions
of the act in order to carry out all its provisions, as required by the
Statutory Construction Act of May 28, 1937, P. L. 1019, Section 51;
46 P. 8. § 551, which provides, inter alia:

* * * Every law shall be construed, if possible, to give
effect to all its provisions.
Your request for advice presents situations not covered by the
express language of the act, and as stated in the opinion of the Supreme
Court in the Chester County case, supra, at page 58:

¥ * * The problem was not simple in its elements. * * *
The Supreme Court further stated, at page 59:

* * = As the Commonwealth was not taking over the
operation of all these institutions but only the mental health
hospitals, it became necessary to provide for the application
of the law as the facts might require. No complaint therefore
can be sustained merely because of difficulty in separating
the property used for the poor from that used in the mental
health cases. * * *

SuPPLIES

You inform us that as of May 31, 1941, certain supplies were on hand
in the institutions which had been purchased by the county or city
or institution district, as the case may have been, for the mainte-
nance and treatment of mental patients. Such supplies would range
from groceries and cleaning materials on the one hand to such items as
drugs and medicines on the other. In one such institution the itemiza-
tion included groceries, vegetables, fruit, dairy products, meat, tobacco,
bedding, clothing, household supplies, paints, hardware, plumbing,
electrical supplies, drugs, and hydrotherapy supplies. The first ques-
tion involved may be briefly stated as follows:

Are such supplies to go to the Commonwealth or to remain
with the city or county or institution distriet which previously
operated the hospital? >
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In our opinion the acts quoted above did not contemplate the taking
over by the Commonwealth of such supplies. The only basis upon
which a different view could be taken is the fact that in section 1 of
the act, supra, the transfer is to include “the personal property within
such buildings or incidental thereto.” It is to be noted, however, that
the emphasis in all the quotations above cited is upon the transfer of
land and buildings, and it is our conclusion that the reference to
personal property requoted above expresses the intention of the legisla-
ture to ordain that such personal property as may be necessary to the
buildings or to the land shall pass to the Commonwealth. It is well
known that in the law dispute frequently arises as to whether or not
an item of personal property is attached or fixed to the real estate so
as to make it a part of the realty. It is also well recognized that
certain articles which would in themselves be considered purely per-
sonal property, nevertheless become a necessary feature in the main-
tenance or operation of a building. Water tanks, gasoline tanks, certain
kinds of machinery generally kept in out-buildings, and other such
items, would be plentiful in and about a mental institution, and dispute
could readily arise as to whether or not some such items were affixed
to land or a part of a building. If the act contained no language in-
dicating that this type of property were to be transferred, the county
or the city might seek to take this particular type of personal property.
As we view the situation, the inclusion of the language concerning
personal property was merely to meet this situation.

The absurdity of adopting any other view can be shown by some
consideration of the clause, “the personal property within such
buildings.” If we were to adopt the view that all the personal property
that happened to be within a building was transferred, we might find
ourselves in a situation where a truckload of coal which had been
placed in the cellar, would become the property of the Commonwealth
but a truckload of coal which had been perhaps dumped on the ground
somewhere within the hospital premises would not become the property
of the Commonwealth.

In our opinion, the proper way to view the situation is to conceive
of coal as being something not “incidental to.a building,” and also
that the final decision as to who would own the coal should rest upon
some stronger basis than the locale of its unloading.

Supplies have been defined by Webster as “the quantity, especially
of a commodity, at hand or needed.” Another definition of the same
authority is, “provisions, clothing, arms, raw materials, etc., set aside
to be dispensed at need; stores.”

These definitions suggest goods which are being consumed from
day to day or in a relatively short period of time. It is to be noted
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that the above listing is comprised almost entirely of such items which
are easily or quickly consumed. It is true that certain types of bedding
might enjoy a comparatively long life, but for the most part the items
mentioned hereinbefore are used or consumed quickly. Coal, to which
we have made reference above, would also belong to this class which
is known generally as consumable goods.

If the legislature in paragraph one of the act, quoted above, intended
that the title to such goods be transferred to the Commonwealth, there
would be no need for use of the language, also quoted above, “personal
property within such buildings or incidental thereto.” Any operating
institution would, of course, have on hand such supplies, and their rela-
tion to land or buildings would not be in any sense of the word, vital,
or for that matter, a close relationship. Such supplies are goods which
are incidental to the maintenance of the patients and are not, in our

opinion, the type of personal property to which the legislature made
reference.

In answer to your first inquiry we would, therefore, say that there
is no intention on the part of the legislature that what we have termed
and differentiated as “supplies” be transferred to the Commonwealth.
They should remain with the previous owner of the hospital, be it a
city, county, or institution district.

FarM BuiLpiNgs AND FaArM IMPLEMENTS

2. Are farm buildings and farm implements transferred
to the Commonwealth by the terms of the act, or do they
remain vested in the county, city or institution district as
theretofore?

Within the meaning of farm buildings are included the barns, silos,
implement sheds, henneries, pighouses, greenhouses, stables and other
buildings in use in conjunction with the farms, farm lands and wood-
lands of the various institutions.

Section 1 of the act, supra, transfers to the Commonwealth all build-
ings acquired or erected for the maintenance of mental patients, to-
gether with the personal property within such buildings or incidental
thereto, except that buildings dedicated to the mantenance of indigent
persons, who are not mental patients, are not so transferred, but remain
vested in the county, city or institution district.

The Supreme Court stated in the Chester County case, supra, at
page 59:

= % * The Legislature, having declared that all the property
devoted to care of mental health cases should be taken, and
that the Commonwealth should thereafter perform the service,
might have retained all the property devoted to that purpose



84 OPINIONS OF THE ATTORNEY GENERAL

and there is nothing in the Act which prevents the Common-
wealth from retaining all of it. It was unnecessary in this Act
to provide to return any part of it.

Does this language mean that buildings, personal property, and
lands, which are used for mental patients, are transferred to the Com-
monwealth regardless of the fact that such buildings, personal property,
and lands are also being used for indigent persons?

We are not prepared to go this far; neither is it necessary to do so
for the purposes of this opinion.

Surely, the farm buildings are part of the mental hospital property,
and just as essential to its management and operation as other build-
ings belonging to, and constituting part of, the mental hospital.

The Supreme Court, in the Chester County case, supra, at page 58,
said:

* % % it is well to have clearly in mind what was enacted.
The legislature took from the institution districts throughout
the state, created by the Act of 1937, supra, the power to
operate hospitals for indigent mentally ill persons and declared
the Commonwealth would thereafter perform that service,
and, in order to perform it, took from the institution districts
existing hospital properties. * * #

In order to perform the service of operating mental hospitals, the
legislature must have taken the farm buildings from the institution
districts when transferring existing hospital properties.

The intent of the legislature to take from the institution districts
buildings which were not used solely for mental patients is indicated
in the third paragraph of section 1 of the act, supra, which provides
that where auxiliary structures and facilities furnishing light, heat,
power, water, laundry, kitchen, sewage treatment services and coal
supply are so transferred to the Commonwealth which were thereto-
fore used in common for the buildings devoted to mental patients and
also the buildings devoted to indigent persons, the Commonwealth
shall thereafter continue to furnish the proper institution district with
such services, at the actual cost thereof.

While there is no express provision in this paragraph relating espe-
cially to farm buildings and farm implements, they may be consid-
ered analogous to the auxiliary structures and facilities furnishing the
services set forth.

Further, the farm buildings and farm implements are more closely
related to the operation of the mental hospitals than the indigent homes,
for the reason, as we are informed, that the indigent persons in the
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homes who are able to work the farms maintained in conjunction with
the institution district homes and hospitals, are comparatively few
ir number.

If the farm buildings are transferred by the act to the Common-
wealth, then likewise are the farm implements also transferred under
the provisions of the first paragraph of section 1 of the act which trans-
fers to the Commonwealth “the personal property within such build-
ings or incidental thereto.”

In any event, it must be concluded that the farm buildings and
farm implements are essential to the operation of the mental hospitals
and must, therefore, be considered as having been transferred by the
act to the Commonwealth.

LivesTock

3. Is the livestock, maintained at the institutions, trans-
ferred to the Commonwealth by the terms of the act, or does
it remain vested in the county, city or institution district as
theretofore?

What is hereinbefore stated with regard to the validity of the trans-
fer to the Commonwealth of the farm buildings and farm implements,
applies with similar force and effect to the acquisition by the Common-
wealth of the chickens, turkeys, pigs, sheep, horses, mules, cattle, and
other farm animals maintained at the institutions of the county, city
and institution district.

It has been suggested that such livestock belongs wholly, or in part,
to the institution districts as personal property incidental to the homes
for the indigent.

Finding, as we have hereinbefore found, that the farm buildings and
farm implements were transferred to the Commonwealth by the act,
it would be inconsistent here to find that, under the second paragraph
of section 1 of the act, the ownership of the livestock remains vested
in the institution districts, without the buildings within which to house
such livestock, the buildings to which such livestock is “incidental
thereto,” in the terms of the act.

It is no more unreasonable to hold that farm buildings, farm imple-
ments, and livestock are transferred to the Commonwealth by the act,
than are the express provisions of the third paragraph of section 1 of
the act which transfer auxiliary structures and facilities furnishing
light, heat, power, water, laundry, kitchen, sewage treatment services
and coal supply.
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If it be lawful for the Commonwealth to take the auxiliary struc-
tures and facilities enumerated in the act, it must be equally lawful
to take the other kind of property, consisting of farm buildings, farm
implements, and livestock, the latter probably being just as essential
to the operation of the mental hospitals as the former.

While it is true that the act deprives the institution districts of cer-
tain property, nevertheless, the institution districts are also relieved of
the burden of caring for its mental patients.

The Supreme Court, in the Chester County case, supra, at page 64,
held:

The taxpayers joining in the bill show no ground for equi-
table relief; there is not even an averment that their taxes will
be increased; if the state takes over the operation and pays
the bills the taxpayer plaintiffs will probably pay less, for the
purpose, than they paid before. So far as the averment of
irreparable damage is concerned, it is sufficient to say that the
legislature had the power to pass the Act; presumably, the
legislature gave adequate consideration to the effect on the
taxpayers of the county; we find nothing authorizing the
Court to say that the legislature exceeded its power on the
ground suggested.

The court further held, at page 57:

* * * Within constitutional limitations not involved in the
case, the Commonwealth has absolute control over such agen-
cies and may add to or subtract from the duties to be per-
formed by them, or may abolish them and take the property
with which the duties were performed without compensating
the agency therefor: * * *,

The first paragraph of section 1 of the act, which transfers to the
Commonwealth all buildings used for the care of mental patients,
together with the personal property within such buildings, or incidental
thereto, and all other grounds and lands connected therewith, further
provides that buildings dedicated to indigent persons who are not
mental patients, are not transferred, but remain vested in the county,
city or institution district as theretofore.

However, it will be observed that there is no express provision in
said paragraph authorizing personal property used for indigent persons
to remain so vested.

Neither does the second paragraph of section 1 of the act provide
for the reconveyance to the institution district of personal property,
but only, “so much of such ground,” used by the institution district
as a farm and woodlands.

In discussing the difficulty of separating the property used for indi-
gent persons from that used for mental patients, the Court, in the
Chester County case, supra, at page 59, held:
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* * * As the Commonwealth was not taking over the opera-
tion of all these institutions but only the mental health hospi-
tals, it became necessary to provide for the application of
the law as the facts might require. No complaint therefore
can be sustained merely because of difficulty in separating
the property used for the poor from that used in the mental
health cases. If the Commonwealth may take all, it may take
part. * * * The legislature, having declared that all the prop-
erty devoted to care of mental health cases should be taken,
and that the Commonwealth should thereafter perform the
service, might have retained all the property devoted to that
purpose and there is nothing in the Act which prevents the
Commonwealth from retaining all of it. It was unnecessary in
this Act to provide to return any part of it.

Accordingly, we believe that livestock, maintained at the institu-
tions, becomes the property of the Commonwealth, under the act, ex-
cept that where more livestock was being maintained than is obviously
necessary to meet the basic food ration set up for the operation of the
mental hospital, the surplus thereof cannot be considered as having
been transferred to the Commonwealth by the terms of the act.

From this conclusion, it follows that the surplus livestock, not
deemed to be transferred to the Commonwealth, remains vested in the
county, city or institution district, as theretofore and thereby also, the
Commonwealth is relieved of the necessity either of disposing of such
surplus livestock or of maintaining more livestock than is required for
the operation of the mental institution.

We are of the opinion that under the Act of September 29, 1938,
P. L. 53, 50 P. S. § 1051 et seq., as amended by the Act of May 25,
1939, P. L. 193, 50 P. S. § 1053, relating to the transfer of certain
mental institutions to the Commonwealth:

1. The stock of supplies at certain institutions operated for mental
patients in conjunction with indigent persons, was not transferred to
the Commonwealth, but remains the property of the county, city or
institution district; and

2. Farm buildings and farm implements at such institutions were
transferred to the Commonwealth; and

3. Livestock maintained at such institutions was also transferred to
the Commonwealth, to the extent of the amount of such livestock neces-
sary to the operation of the mental hospital, and the surplus thereof
remains vested in the county, city or institution district.

Very truly yours,
DEPARTMENT OF JUSTICE,
Cravpe T. RENo,
Attorney General.

H. J. WoopwaARD,
Deputy Attorney General.
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OPINION No. 402

Insurance—Title tnsurance companies—Power ta issue building completion bonds
—Insurance Company Law of 1921, sec. 686, 695, and 201(c)1, as amended—
Banking institutions doing title insurance business—Banking Code of 1938, sec.
1102, as amended—Casualty insurance companies.

Sections 686 and 695 of The Insurance Company Law of May 17, 1921, P. L.
682, as amended, empowering title insurance companies to insure owners and
others interested in real estate from loss by reason of defective titles, liens or
encumbrances, and section 1102 of the Banking Code of May 15, 1933, P. L. 624,
conferring similar powers upon banking institutions doing a title insurance busi-
ness, do not empower such companies to issue performance bonds obligating them
to complete or pay for the completion of buildings where contractors have failed
to perform their undertakings, since the fact a building is or is not completed
does not affect the title one way or another; especially is this so in view of the
fact that casualty insurance companies incorporated inter alia for the purpose
of guaranteeing the performance of contracts as provided by section 202(c)1 of
the Insurance Company Law, as amended, are authorized to issue such bonds.

Harrisburg, Pa., November 19, 1941.

Honorable John C. Bell, Jr., Secretary of Banking, Harrisburg, Penn-
sylvania.

Sir:  For some time there has been discussion between your depart-
ment and this department as to the right of a title insurance company
to issue what are known as “completion bonds.” Under recent date
you have requested that we issue an opinion.

Some of the banking institutions under your jurisdiction which
exercise the powers of a title insurance company have adopted the
practice of issuing a bond to the owner of land who has contracted for
the construction of improvements thereon, the obligation being to
complete or to pay for the completion of a building in case the con-
tractor fails to perform his undertaking entirely. The situation which
this practice seeks to protect is that in recent years contractors have
frequently become insolvent or bankrupt at the time a building is
only partially completed, and the owner of the land is left with an
incomplete structure upon his hands.

We feel that this undertaking in no way fulfills the purpose of a title
insurance company. Section 695 of the Insurance Company Law of
1921, being the Act of May 17, 1921, P. L. 682, as added by the Act of
July 1, 1937, P. L. 2540, 40 U. S. § 895, provides as follows:

_ Title insurance companies shall have the power to make
insurance of every kind pertaining to or connected with titles
to real estate; and to make, execute, and perfect such and so
many contracts, agreements, policies, and other instruments
as may be required therefor; such insurances to be made for



OPINIONS OF THE ATTORNEY GENERAL 89

the benefit of owners of real estate, mortgagees, and others
interested in real estate, from loss by reason of defective titles,
liens, and encumbrances. (Italics ours.)

Section 686 of the same act, 40 P. S. § 896, provides as follows:

Every corporation which upon the effective date of this act
shall lawfully possess, and which has within one year prior
to such date exercised, the power to insure owners of real
property, mortgagees, and others interested in real property,
and others from loss by reason of defective titles, liens and
encumbrances, shall, subject to the conditions herein pre-
scribed, continue to possess such power. (Italics ours.)

While the law above quoted is from the Insurance Company Law,
the powers of a banking institution doing a title insurance business are
expressed in practically similar language in Section 1102 of The Bank-
ing Code, being the Act of May 15, 1933, P. L. 624, 7 P. S. § 819-1102,
which provides as follows:

In addition to the general corporate powers granted by
this act, and in addition to any powers specifically granted to
a bank and trust company or a trust company elsewhere in
this act, a bank and trust company or a trust company shall
have the following powers, subject to the limitations and re-
strictions imposed by this act:

+* £ ] * * #*

(6) 1In the case of certain existent bank and trust com-
panies or trust companies, to insure owners, mortgagees, and
others interested in real property from loss by reason of defec-
tive titles, liens, and encumbrances. 1933, May 15, P. L. 624,
art. XI, § 1102; 1935, July 2, P. L. 521, § 1. (Italics ours.)

It is clear from the above that the purpose of a title insurance
company is to insure the owner of real estate, or a mortgagee, or others
interested in real estate, from loss by reason of defective titles, liens
and encumbrances. The title to land improved by an incomplete
building can be as free of defects, liens and encumbrances as can the
title to real estate-upon which a complete structure has been erected.
In other words, the fact that the structure is or is not complete does
not affect the title one way or another. It is true that a mechanic’s lien
arises out of the construction of a building but even there the situation
is no different whether the building be complete or incomplete. A study
of the above definitions clearly discloses that the purpose of title
insurance companies is to prevent loss arising from title defects, liens
or encumbrances, and not to insure against loss occasioned by the fact
that a contractor has failed to complete his undertaking.

It also happens that certain casualty insurance companies are author-
ized to issue a bond which legally and adequately affords the holder
thereof the full protection which a landowner needs in the circum-
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stances. That is, a casualty insurance company may be incorporated,
inter alia, for the following purpose (Section 202(c) (1) of the Insur-
ance Company Law, supra, as amended by the Act of June 4, 1937,
P. L. 1632,40 P. 8. § 382):

Guaranteeing the fidelity of persons holding places of public
or private trust; guaranteeing the performance of con-
tracts, * * *,_ (Italics ours.)
The above clearly indicates to us that it is the intention of the legis-
lature that a casualty insurance company and not a title insurance
company should issue what are commonly termed performance bonds.

Of course, companies which function both as a bank and as a title
insurance company are under your jurisdiction even though the title
insurance feature is, as its name suggests, an insurance operation.
In fact, your concern is that the assets of an institution which does
this dual business are subject to great liability by reason of the issu-
ance of insurance policies which provide for losses occasioned by the
failure to complete buildings being erected upon land. It can readily
be seen that such liability would exceed the total assets of the insti-
tution if at any one time such policies were issued in great number, or
for very large amounts. Depositor’s money is subjected to such liability
because the institution operates as a unit and all its assets are subject
to all its liabilities.

It is our opinion, therefore, that the present law does not contem-
plate title insurance companies issuing performance bonds or contracts,
and the institutions under your supervision which conduct a title
insurance business should be notified to discontinue such activity:

Very truly yours,
DepARTMENT OF JUSTICE,

Craupe T. Rewxo,
Attorney General.

OrviLLE BrOWN,
Deputy Attorney General.

OPINION No. 403

Dizmont Hospital—Mental cases—Support and maintenance—Real and personal
property—Financial ability to pay—Liability—Indigent—Counties—Municipali-
ties—Act of October 11, 1938, P. L. 63.

The costs of the care and maintenance of a mental patient in any hospital
maintained wholly or in part by the Commonwealth, must be defrayed from the
real or personal property of such patient. Where the inmate of a State hospital
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is financially unable to pay such expenses or any proportion thereof, then such
expenses or the proportion thereof which cannot be collected from the patient,
or the person liable for his support, shall be paid by the Commonwealth.

Harrisburg, Pa., November 21, 1941.

Honorable E. Arthur Sweeny, Secretary of Welfare, Harrisburg,
Pennsylvania.

Sir: This department is in receipt of your request for advice con-
cerning the liability for the costs of the care and maintenance of the
indigent insane in Dixmont Hospital.

In explanation of your request, you state that:

The Dixmont Hospital maintains indigent mental patients from
approximately twenty counties in the western part of Pennsylvania.
Up until June 1, 1941, the cost of maintenance of these patients was
borne by the counties or poor districts or municipalities which were
liable for their support and by the Commonwealth in the proportion
fixed by law. Since the amendments to the Mental Health Act of 1923
which became effective June 1, 1941, several counties have raised the
question as to their continued liability for maintenance of patients
committed to the Dixmont Hospital from their districts.

You further inform us that:

Since June 1st, several counties have flatly refused to pay the bills,
which aggregate over $31,000, for the care and maintenance of their
insane persons at Dixmont Hospital; and that with these counties
refusing to make any payments, the hospital is having a desperate time
to meet its pay rolls.

We also understand that the Dixmont Hospital is a private State-
aided hospital for mental persons, located at Dixmont in Allegheny
County.

Specifically, you request an opinion as to whether or not the counties
are relieved from liability for the costs of the care and maintenance of
the indigent insance at Dixmont Hospital.

The Dixmont Hospital still retains the right to care for mental
patients by virtue of the Mental Health Act of July 11, 1923, P. L.
998, Section 201, as amended by the Act of October 11, 1938, P. L. 63,
Section 1, 50 P. S. § 21.

Your question concerning the liability for the maintenance of indigent
insane in State hospitals for such patients, relates to the Act of April
25, 1929, P. L. 707, No. 305, Section 1, 50 P. S. § 624, as amended by
the Act of June 1, 1931, P. L. 300, Section 1, as amended by the Act
of May 23, 1933, P. L. 975, Section 1, 50 P. S. § 624.
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The act of 1929, supra, as amended, provided, inter alia, as follows:

The part of the cost of the care and maintenance, including
clothing, of the indigent insane, whether chronic or otherwise,
in the State hospitals for the insane, payable by the counties or
poor districts, is hereby fixed at the uniform rate of three dol-
lars per week for each person, which shall be chargeable to
the county or poor district from which such insane person shall
have come, and the amount of the aforesaid cost, over and
above three dollars per week chargeable to the counties or
poor districts, shall be paid by the Commonwealth: * * *

The foregoing section of the act of 1929, supra, and its amendments
were repealed by section 2 of the Act of October 11, 1938, Special
Sessions, P. L. 63, 50 P. S. § 21, which placed the liability for the
costs of the care and treatment of such patients upon the Common-
wealth.

The Act of 1938, P. L. 63, supra, amended the Mental Hospital Act
of July 11, 1923, P. L. 998, and Section 503 thereof, 50 P. 8. § 143, was
amended to read as follows:

Whenever any mental patient is admitted, * * * to any
mental hospital maintained wholly or in part by the Common-
wealth, the cost of care and maintenance, including clothing,
of such patient * * * if he is financially unable to pay such
expenses or any proportion thereof, then such expenses or the
proportion thereof which eannot be collected from the patient,
or the person liable for his support, shall be paid by the
Commonwealth.

This amendatory Aect of 1938, P. L. 63, supra, became effective
June 1, 1939, but the Act was subsequently amended by the Act of
May 25, 1939, P. L. 195, 50 P. 8. § 21, so as to become effective June 1,
1941.

We are of the opinion that the costs of the care and maintenance of
a mental patient in any mental hospital maintained wholly or in part
by the Commonwealth, must be defrayed from the real or personal
property of such patient. If he is financially unable to pay such ex-
penses or any proportion thereof, then such expenses or the proportion
thereof which cannot be collected from the patient, or the person liable
for his support, shall be paid by the Commonwealth.

Very truly yours,
DEepaRTMENT OF JUSTICE,

Craupe T. RENO,
Attorney General.

H. J. Woopwarb,
Deputy Attorney General.
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OPINION No. 404

Workmen’s compensation—Occupational disease compensation—Commonwealth’s
ltability for interest on payments—Acts of June 4, 1937, July 2, 1937, June 21,
1939, and May 29, 1941.

1. The rule that a sovereign is not included within the provisions of a statute
unless specifically named applies to a statute which deprives the sovereign of a
recognized or established prerogative, but is less stringently applied where the
operation of the law is upon agents of the government rather than upon the
sovereign himself,

2. Bection 410 of The Workmen’s Compensation Act of June 4, 1937, P. L.
1552, to which the Occupational Disease Compensation Act of July 2, 1937,
P. L. 2714, is a supplement, and section 410 of the Pennsylvania Occupational
Disease Act of June 21, 1939, P. L. 566, containing similar provisions respecting
the payment of interest upon amounts of compensation due claimants, apply to
the Commonwealth’s pro rata share of compensation awards provided for by
section 7(a) of the 1937 act and section 308(a) of the 1939 act, since both acts
provide for joint liability of the Commonwealth and the employer, and especially
since workmen’s compensation acts are liberally construed in favor of claimants;
therefore, Act 8A of May 29, 1941, appropriating funds for the Commonwealth’s
proportionate share of compensation payments, will be construed to include pay-
ments of interest and the Department of Labor and Industry is required to pay
interest on the Commonwealth’s share.

Harrisburg, Pa., November 21, 1941,

Honorable Lewis G. Hines, Secretary of Labor and Industry, Harris-
burg, Pennsylvania.

Sir: This department is in receipt of your communication of
October 7, 1941 requesting our advice as to whether your department
shall pay interest on the Commonwealth’s proportionate share of pay-
ments for occupational diseases.

At the outset it is necessary to call attention to the fact that the
sovereign is not included within the provisions of a statute unless
specifically named: See the early case of Commonwealth v. Yeakel,
1 Woodward 143 (1863) which was followed in the case of Puloka v.
Commonwealth, 28 D. & C. 367 (1936). However, in the case of
Nardone v. United States, 302 U. 8. 379, 82 L. Ed. 314 (1937) this
principle was considerably limited in a decision by Justice Roberts, to
the provisions of a statute which deprive the sovereign of a recognized
or established prerogative. The court further called attention to the
fact that the principle is less stringently applied where the operation
of the law is upon agents or servants of the government rather than
upon the sovereign itself.

Referring then to the Pennsylvania statutes governing occupational
diseases, we find that Section 410 of the Pennsylvania Occupational
Disease Act of June 21, 1939, P. L. 566, 77 P. S. 1510, provides, inter
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alia, that amounts of compensation shall bear interest at the rate of
six percent as follows:

Whenever any claim for compensation is presented to the
board, and is finally adjudicated in favor of the claimant, the
amounts of compensation actually due at the time the first
payment is made after such adjudication shall bear interest
at the rate of six per centum per annum from the day such
claim is presented, and such interest shall be payable to the
same persons to whom the compensation is payable.

The Occupational Disease Compensation Act of July 2, 1937, P. L.
2714 was a supplement to the Workmen’s Compensation Act of June 2,
1915, P. L. 736, as reenacted and amended by the Act of June 4, 1937,
P. L. 1552, 77 P. 8. § 1, et seq., and section 410 of the latter act makes
practically the same provision regarding interest as the above quoted
section 410 of the 1939 Pennsylvania Occupational Disease Act, supra,
as follows:

Whenever any claim for compensation is presented to the
board, other than claims of nonresident alien dependents, and
is finally adjudicated in favor of the claimant, the amounts of
compensation actually due at the time the first payment is
made after such adjudication shall bear interest at the rate
of six per centum, beginning fourteen days after the date of the
accident, and such interest shall be payable to the same per-
sons as the compensation is payable.

See also Section 3 of the Occupational Disease Compensation Act of
July 2, 1937, P. L. 2714, supra, where the term “disability” is defined
thus:

Disability as used herein means the state of being so dis-
abled. The date when the disability occurs from occupational
disease shall be deemed to be the date of injury or accident.

The question arises: Do the above provisions relative to interest
apply to the Commonwealth’s pro rata share of awards in occupa-
tional disease cases?

Section 308 (a) of the 1939 Pennsylvania Occupational Disease Act
makes provision for the Commonwealth’s share of awards in certain
occupational disease cases as follows:

_Section 308. (a) When compensation is awarded because of
disability or death caused by silicosis, anthraco-silicosis,
asbestosis, or any other occupational disease which developed
to the point of disablement only after an exposure of five or
more years, the compensation for disability or death due to
such disease shall be paid jointly by the employer and the
Commonwealth out of moneys to the credit of the Occupa-
tional Disease Fund hereinafter created in the State Work-
men’s Insurance Fund, in accordance with the following pro-
visions: If disability begins between October 1, 1939, and
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September 30, 1941, both dates inclusive, the employer shall
be liable for and pay fifty per centum of the compensation
due and the Occupational Disease Fund fifty per centum
thereof. Thereafter, depending upon the date when disability
begins, the proportions of compensation for which the em-
ployer and the Occupational Disease Fund shall respectively
become liable shall be: If disability begins between October 1,
1941, and September 30, 1943, the employer sixty per centum
and the Occupational Disease Fund forty per centum; if
between October 1, 1943, and September 30, 1945, the employer
seventy per centum and the Occupational Disease Fund thirty
per centum; if between October 1, 1945, and September 30,
1947, the employer eighty per centum and the Occupational
Disease Fund twenty per centum; if between October 1, 1947,

“and September 30, 1949, the employer ninety per centum and

the Occupational Disease Fund ten per centum. The employer
shall pay the full amount of compensation provided in this
act for-disability or death in all cases where disability begins
on or after October 1, 1949. (Italics ours.)

Section 7 (a) of the 1937 Occupational Disease Compensation

also provides as follows:

. Section 7. (a) In the case of such occupational diseases as
the Workmen’s Compensation Board shall determine develops
to the point of disablement only after an exposure of five or
more years, the compensation for disability or death due to
such diseases shall, for a period of ten years immediately suc-
ceeding the effective date of this act, be payable jointly by the
Commonwealth and the employer, as follows: If disability oc-
curs, or if no compensable period of disability occurs if death
occurs, during the first year in which this act becomes effec-

‘tive, the employer shall be liable for and pay one-tenth of

the compensation for such disability or death, and the re-
mainder of such compensation shall be paid by the Common-
wealth out of moneys to the credit of the Second Injury
Reserve Account in the State Workmen’s Insurance Fund.
Thereafter for each successive year of such ten-year period
in which disability occurs, or if no compensable period of
disability occurs if death occurs, the employer shall be liable
for and shall pay one-tenth more of such compensation, and
the remainder of such compensation shall be paid by the Com-
monwealth out of moneys to the credit of the Second Injury
Reserve Account in the State Workmen’s Insurance Fund.
After the expiration of such ten-year period, the employer
shall pay the compensation for disability or death occurring
thereafter in full. (Italics ours.)

95

Act

Act No. 8-A, approved May 29, 1941 made an appropriation for

the Commonwealth’s proportionate share of occupational disease
awards as follows:

N

The sum of one million dollars ($1,000,000) or so much
thereof as may be necessary is hereby appropriated out of the
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General Fund to the Department of Labor and Industry for
the payment of amounts payable from time to time during the
two fiscal years beginning June first one thousand nine hun-
dred forty-one by the Commonwealth as its share of the
compensation payable to claimants for certain occupational
diseases * * *, (Italics ours.)

The question presented is whether “compensation” includes the
award alone or award plus interest beginning fourteen days after the
date of accident (disability) as provided in the 1937 Workmen’s Com-
pensation Act to which the 1937 Occupational Disease A’xét was a
supplement, or from the day the claim is presented as provided in the
1939 Occupational Disease Act. Both the 1937 and 1939 occupational
disease acts make express provision for interest, and, since the Com-
monwealth and the employer are jointly liable, if the employer is
liable for interest, the Commonwealth has a like responsibility to the
extent provided for in the above enactments of the legislature.

It should be noted that workmen’s compensation acts are liberally
construed by the courts in favor of claimants. In the case of Staller
v. Staller, 144 Superior Ct. 83 (1941), recently affirmed by our
Supreme Court, medical service was included under the term “com-
pensation.” In the later case of Margaret M. Potzinger v. Earle Hard-
ware Mfg. Co., filed September 15, 1941 (No. 30 March Term, 1941),
the Common Pleas Court of Berks County ruled that funeral expenses
were included within this term of “compensation.”

It would, therefore, seem that the foregoing 1941 appropriation for
payment of the Commonwealth’s share of compensation payable to
claimants for certain occupational diseases would, under the provisions
of the Workmen’s Compensation Act and occupational disease acts,
above discussed, include payment of interest.

In view of the foregoing, we are of the opinion that your department
shall pay interest on the Commonwealth’s proportionate share of
compensation payments for occupational disease as provided by law.

Very truly yours,

DEPARTMENT OF JUSTICE,

Craupe T. REno,
Attorney General.

M. Louise RUTHERFORD,
Deputy Attorney General.



OPINIONS OF THE ATTORNEY GENERAL 97
OPINION No. 405

Unemployment compensation—Benefit—Award—Determination—Payments—Ap-
peals—Construction of statutes—Act of May 28, 1937, P. L. 1019.

Under the provisions of the Unemployment Act of December 5, 1936, P. L.
2897, as amended, and the Statutory Construction Act of May 28, 1937, P. L.
1019, the plain and mandatory provisions of section 501 of the Unemployment
Compensation Law prevail over the provisions referred to in section 404.

The Department of Labor and Industry is not required to make quarterly
redeterminations of the amount of a claimant’s compensation. The amount of
compensation determined at the beginning of a benefit year shall be final and
prevail throughout the benefit year.

Harrisburg, Pa., November 24, 1941.

Honorable Clarence E. Blackburn, Honorable Stanley J. Davis, Mem-
bers, Unemployment Compensation Board of Review, Department
of Labor and Industry, Harrisburg, Pennsylvania.

Sirs: This department is in receipt of your recent communication
requesting an opinion as to whether, under the provisions of the Unem-
ployment Compensation Law, the Act of December 5, 1936, P. L.
(1937) 2897, as amended May 18, 1937, P. L. 658 and June 20, 1939,
P. 1. 458, 43 P. S. § 751 et seq., the Department of Labor and Indus-
try is required to make quarterly redeterminations of the amount of
a benefit award allowed to a compensation claimant.

The provision of the Unemployment Compensation Law which gives
rise to the question of quarterly redeterminations is contained in section
404 thereof and reads as follows:

Section 404. Amount of Compensation—The maximum
total amount of compensation payable to any eligible employe
during any benefit year shall not exceed one-eighth of his
total wages from employers during the first eight out of the
last nine completed calendar quarters immediately preceding
each week with respect to which compensation is payable * * *,
or thirteen times his weekly compensation amount, whichever
is the lesser.

You will observe that under the language of the above-quoted provi-
sion the maximum total amount of compensation payable to any eligible
employe during any benefit year is limited to one-eighth of the em-
ploye’s total wages in covered employment during the first eight out
of the last nine completed calendar quarters immediately preceding
each week of the benefit year. You will further observe that the pro-
vision contains no qualification as to the calendar quarter of the
benefit year in which “each wéek with respect to which compensation
is payable” may occur. The language of the provision would, there-
fore, indicate that the amount of compensation payable to an eligible
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employe during a benefit year is subject to a limitation, which limita-
tion may vary with respect to different periods of the benefit year,
depending upon the.calendar quarter of the benefit year in which a
particular weekly claim may be filed. From reading the foregoing
provision alone, it would appear that the Department of Labor and
Industry may be required by the law to determine the amount of a
benefit award not only at the time the department makes the initial
determination of compensation, but that it must also redetermine the
amount of benefits and modify the award in each of the three calendar
quarters of the benefit year, subsequent to the first calendar quarter,
in which the claimant files continued weekly claims. Thus, the depart-
ment would have to make an initial determination of the amount of
compensation in the first calendar quarter in which a weekly benefit
payment is made to the claimant, and when that calendar quarter
expired the bureau would have to make a second determination of the
amount of benefits allowable, and so on, with respect to the third
calendar quarter and the fourth calendar quarter of the benefit year.

If, as indicated above, we were limited in our consideration of the
question to the foregoing provisions in section 404 of the act, there
might appear to be no alternative but to rule that quarterly redeter-
minations of compensation were required of the department. There are,
however, other provisions of the law relating to the determination of
compensation by the department which must be considered in answering
the question which you have submitted. These provisions are contained
in section 501 of the act, and reads as follows:

Section 501. Initial Determination of Compensation;
Appeals—The department shall promptly ezamine any claim
filed and on the basis of the facts found by it, shall determine
whether or not the claim for compensation is valid, and if
valid, the week with respect to which compensation shall
commence, the weekly compensation payable, and the mazxi-
mum duration thereof. The claimant and other affected parties
shall be promptly notified of the decision and the reasons
therefor. Unless the claimant or other affected parties file an
appeal from such decision with the board within ten calendar
days after such notification was mailed to his last known
post office address, and applies for a hearing, such decision of
the department shall be final and compensation shall be paid
or denied in accordance therewith. In the event that an appeal
is filed with the board, the payment of compensation shall be
withheld pending determination of the claim, but when a
referee or the board affirms a decision of the department
allowing compensation such compensation shall be paid not-
withstanding any further appeal which may thereafter be
taken. (Italics ours.)

Additionally section 403 provides that the weekly compensation rate
must remain the same throughout the benefit year, as follows:
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Section 403. Rate and Payment of Weekly Compensa-
tion.—Compensation shall be payable at the rate of fifty per
centum of the employe’s full-time weekly wage, but the
amount shall not be more than fifteen dollars, nor less than
seven dollars and fifty cents a week. An employe’s weekly
compensation amount, as determined for the first week of his
benefit year, shall constitute his weekly compensation amount
throughout such benefit year. Compensation shall be com-
puted to the nearest multiple of five cents. Compensation shall
be paid through employment offices at such times and in such
manner as the department may presecribe.

It will be observed that under the foregoing provision of section 501,
the department in making a determination of compensation upon an
original elaim is required to determine, among other things, the weekly
compensation rate, which under the provisions of section 403 as stated,
must remain the same throughout the benefit year, and the maximum
number of weeks for which benefits shall be paid. Thus, the depart-
ment in making an initial determination of compensation must actually
establish and in its decision notify the claimant of the maximum total
amount of compensation payable to him for and during the benefit
year. It is, therefore, apparent that if section 404 were construed to
require the department to make quarterly redeterminations of the
amount of compensation, it would be impossible for the department to
comply with the mandatory provisions of section 501 that it, at the
time it makes an initial determination, determine and in its decision
fix the total amount of compensation allowable for the entire benefit
year to which the said initial determination relates. It will also be
observed that section 501 further provides with respect to the initial
determination of compensation that “such decision of the department
shall be final and compensation shall be paid or denied in accordance
therewith.,” It is, therefore, quite obvious that any construction of
section 404 whereby quarterly redetermination of the amount of com-
pensation were regarded as necessary would violate the principle of
finality of decisions so clearly established in the above quoted provi-
sions of section 501. This must be true since if your department were
to change the amount of the award with each succeeding calendar
quarter in the benefit year the “finality” of the initial determination
would be completely destroyed. Furthermore, if quarterly redetermina-
tions were put into practice it would be impossible to execute the man-
datory provision of section 501 which states with respect to initial
determinations that “compensation shall be paid or denied in accord-
ance therewith.”

Since the above quoted provisions of the Unemployment Compensa-
tion Law present a clear cut case of irreconcilable conflict between the
word “each” in section 404 relating to the amount of compensation and
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the mandatory provisions of section 501 relative to the making of
determinations of compensation, it is pertinent to consider certain
provisions of the Statutory Construction Act, the Act of May 28, 1937,
P. L. 1019, 46 P. 8. §§ 551 et seq. Section 63 of said Statutory Con-
struction Act reads as follows:

Section 63. Particular Controls General. Whenever a
general provision in a law shall be in conflict with a special
provision in the same or another law, the two shall be con-
strued, if possible, so that effect may be given to both. If the
conflict between the two provisions be irreconcilable, the spe-
cial provisions shall prevail and shall be construed as an ex-
ception of the general provision, unless the general provision
shall be enacted later and it shall be the manifest intention
of the Legislature that such general provision shall prevail.

Section 404 provides generally for the amount of compensation pay-
able whereas section 501 provides the particular procedure for deter-
mining the validity of claim, specified time when compensation shall
commence, the weekly compensation payable, the maximum duration
thereof, and further provides for the finality of such decision and cal-
culations. Since a construction that the general provisions of section
404 require quarterly redeterminations of the amount of compensation
would conflict with the particular provisions of section 501, the latter
section must prevail.

Moreover, section 64 of the Statutory Construction Act, supra,
provides:

Section 64. Irreconcilable Clauses in the Same Law.—Ex-
cept as provided in section sixty-three, whenever, in the same
law, several clauses are irreconcilable, the clause last in order
of date or position shall prevail.-

Since to hold section 404 to be controlling would cause an irrecon-
cilable conflict with section 501, the provisions of the later section 501
must govern and determination of the weekly compensation payable
and the maximum duration thereof shall be final for the entire period
of the benefit year. ‘

In view of the foregoing, we are of the opinion that under the pro-
visions of the Unemployment Compensation Law, the Act of December
5, 1936, P. L. 2897, as amended, and the Statutory Construction Act,
the Act of May 28, 1937, P. L. 1019, 46 P. S. §§ 551 et seq., the plain
and mandatory provisions of section 501 of the Unemployment Com-
pensation Law prevail over the provision above referred to in section
404 of the said act and, therefore, the Department of Labor and In-
dustry is not required to make quarterly redeterminations of the
amount of a claimant’s compensation; and, further, the amount of
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compensation determined at the beginning of a benefit year shall be
final and prevail throughout the benefit year.

Very truly yours,
DEPARTMENT OF JUSTICE,

Cravpe T. ReNo,
Attorney General,

M. Louise RUTHERFORD,
Deputy Attorney General.

OPINION No. 406

Corporations—Corporate name—Use of word “securities”—Business Corporation
Law of 1933, secs. 202 and 1002.

1. The purpose of the provision of sections 202 and 1002 of the Business
Corporation Law of May 5, 1933, P. L. 364, prohibiting the use of certain enumer-
ated words in the corporate name of a business corporation, is to prevent the
use by such corporations of names suitable only for banks, trust companies,
building and loan associations, and public utilities which must be organized under
other statutes.

2. The word “security” when used in the singular has at least two wholly
distinct meanings, but when used in the plural means almost exclusively evidence
of debt or of property, such as bonds or stocks.

3. Sections 202 and 1002 of the Business Corporation Law of May 5, 1933, as
amended, prohibiting the use of the word “security,” do not prohibit the use of
the word “securities” in the name of a business corporation irrespective of
whether such corporation is a domestic or foreign corporation; this is so not-
withstanding section 6(e) of the Business Corporation Law, expressly providing
that the singular shall include the plural, as this statutory provision also con-
tained in the Statutory Construction Aet of May 28, 1937, P. L. 1019, is to be
obsetved only if its application does not result in a construction inconsistent
with the manifest legislative intent.

Harrisburg, Pa., December 1, 1941.

Honorable 8. M. R. O’Hara, Secretary of the Commonwealth, Harris-
burg, Pennsylvania.

Madam: You have asked to be advised whether a foreign business
corporation organized for the purpose of dealing in investments, and
having the word “securities” in its corporate name, may be granted
a certificate of authority, in view of the fact that Sections 202 and
1002 of the Business Corporation Law (Act of May 5, 1933, P. L. 364),
as amended, 15 P. S. §§ 2852-202 and 2852-1002, expressly prohibit the
use of the word “security’ in the corporate name.
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In your request you state that you are fully aware of the fact that
in Informal Opinion No. 1023, rendered to you under date of September
13, 1939, this department advised that it was not permissible to have
the word “securities” in the corporate name of a domestic or foreign
business corporation, but that you desire a review of that opinion.

Paragraph A of Section 202 of the Business Corporation Law, as
last amended by the Aet of July 31, 1941, P. L. 636, 15 P. S. § 2852-
202, reads, in part, as follows:

* * ¥ The corporate name shall not imply that the corpora-
tion is an administrative agency of the Commonwealth or of
the United States or is subject to the supervision of the
Department of Banking or of the Insurance Department, and
shall not contain the word “bank,” “banking,”’ “bankers,”
“savings,” “trust,” “deposit,” “insurance,” “mutual,” “assur-
ance,” “indemnity,” “casualty,” ‘“fiduciary,” “benefit,”
“beneficial,” “benevolent,” “public service,” “public utility,”
“building and loan,” “surety,” “securtty,” “guaranty,” “guar-
antee,” “cooperative,” “State,” or “Commonwealth.” (Italics
ours.)

Paragraph (5) of Section 1002 of the Business Corporation Law,
15 P. S. § 2852-1002, provides that the Department of State shall not
issue a certificate of authority to any foreign business corporation:

Which has as part of its name any word or phrase not per-
mitted by this act to be a part of the name of a domestic
business corporation.

In view of the foregoing statutory provisions, it would appear at
first blush that a domestic or foreign business corporation would not
be permitted to have the word “securities” in its corporate title, par-
ticularly since Section 6 E of the Business Corporation Law, 15 P. S.
§ 2852-6, expressly provides that “The singular shall include the
plural” It was on this basis that Informal Opinion No. 1023 was
decided.

Section 4 of the Business Corporation Law, as amended by the Act of
July 2, 1937, P. L. 2828, 15 P. S. § 2852-4, expressly limits the scope
of the law by providing that it does not apply to:

(3) Any corporation which, by the laws of this Common-
wealth, is subject to the supervision of the Department of
Banking, the Insurance Department, the Pennsylvania Public
gtllitdy Commission, or the Water and Power Resources

oard.

The obvious purpose of the provisions in sections 202 and 1002,
prohibiting the inclusion of certain enumerated words in the corporate

name of a business corporation, is to supplement section 4 and prevent
the use by business corporations of names suitable only for corpora-
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tions,—such as banks, trust companies, building and loan associations,

and public utility companies,—which must be organized under other
statutes.

According to Webster’s New International Dictionary, Second Edi-
tion, the word “security” means:

1. The quality or condition of being secure. * * *
2. That which secures. * * *

3. Law. a. Something given, deposited, or pledged, to make
secure, or certain, the fulfillment of an obligation, the pay-
ment of a debt, etc.; property given or serving to render
secure the enjoyment or enforcement of a right; surety;
pledge; as, the security is poor. b. One who becomes surety
for another, or engages himself for the performance of an-
other’s obligation; a surety.

4. Chiefly pl. An evidence of debt or of property, as a
bond, stock certificate, or other instrument, etc.; a document
giving the holder the right to demand and receive property
not in his possession. * * *

It will be noted that Webster points out that the plural of the word
“security” is used in common parlance almost exclusively to mean
evidences of debt or of property, such as bonds or stocks.

In McGraw’s Estate, 337 Pa. 93 (1940), the Supreme Court defines
the word “securities” as follows (page 95):

In common parlance, among all classes of people familiar
with “securities,” bankers, brokers, investors, speculators and
lawyers, the term is used as signifying all classes of invest-
ments, * * *

Moreover, the General Assembly itself, in passing The Pennsyl-
vania Securities Act (Act of June 24, 1939, P. L. 748), as reenacted and
amended by the Act of July 10, 1941, P. L. 317, 70 P. S. §§ 31, et seq.,
used the terms “security” and “securities” in the sense that they relate
to investments.

Thus, it is apparent that the word “security,” when used in the singu-
lar, has at least two wholly distinct meanings, but when used in the
plural has one general meaning.

It is well known that banks, banks and trust companies and savings
institutions frequently use the word ‘“security” in their corporate
names, particularly as such corporations are expressly authorized to
receive personal property for safe-keeping. For example, banks, banks
and trust companies or trust companies are authorized by Section 1001
of the Banking Code (Act of May 15, 1933, P. L. 624), as last amended
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by the Act of July 29, 1941, P. L. 586, 7 P. S. § 819-1001, among other
things:

(12) To receive, for safe-keeping, jewelry, plate, coin and
other similar personal property, or bonds, mortgages, shares
of stock, securities, and other valuable papers; and to rent
out receptacles or safe deposit boxes for the deposit of such
papers or of such personal property;

In view of the foregoing, it is obvious that a bank, bank or trust
company, or trust company, or a savings institution might well have
the title “X Security Trust Company,” which would clearly indicate
that the institution was of a type that could be incorporated only
under the Banking Code and would be under the complete supervision
of the Department of Banking. On the other hand, a corporation hav-
ing the title “X Securities Company” would indicate that such a com-
pany was engaged in the sale of securities, which would be the function
of a business corporation. It is obvious why the word “security” was
prohibited by section 202, supra, from forming part of the corporate
name of a business corporation. It likewise is clear why the word.
“securities” was not prohibited.

While it is true that the Business Corporation Law, in Section 6 E,
15 P. 8. § 2852-6, expressly provides that “The singular shall include
the plural,” the fact remains that this statutory provision is to be
applied only to the extent necessary to carry out the obvious intent
of the legislature: see 59 C. J. Section 586, page 987.

In Article III of the Statutory Construction Act (Act of May 28,
1937, P. L. 1019), 46 P. 8. §§ 501, et seq., various statutory rules are
set forth as a guide in the construction of the statutes of this Com-
monwealth, including the rule that the singular shall include the plural
(Section 32, 46 P. S. § 532) ; however, it is expressly provided that such
rules shall be observed only if the application of such rules does not
result in a construction inconsistent with the manifest intent of the
legislature (Section 31, 46 P. S. § 531).

As we have pointed out, the use of the word “security” in the cor-
porate name of a business corporation is prohibited because the use
of that word in the corporate name would imply that the corporation
is of a type which may be formed only under the Banking Code and
which is under the supervision of the Department of Banking. On the
other hand, the use of the word “securities” in a corporate name would
not raise such an implication. Accordingly, it is manifest that when
the legislature prohibited the use of the word “security” it did not
intend that the use of the singular also should include the plural of
the word.
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Accordingly, we are of the opinion that Sections 202 and 1002 of the
Business Corporation Law (Act of May 5, 1933, P. L. 364), as
amended, 15 P. 8. §§ 2852-202 and 2852-1002, do not prohibit the use
of the word “securities” in the name of a business corporation, irre-
spective of whether such corporation is a domestic or foreign corpora-
tion. Therefore, Informal Opinion No. 1023 is hereby overruled.

Very truly yours,

DEPARTMENT OF JUSTICE,

Cravpe T. RENo,
Attorney General.

X E. RussELL SHOCKLEY,
Deputy Attorney General.

OPINION No. 407

-~

Municipal corporations—Authority—Municipalily Authorities Act of 1936—Rates
and service outside corporate limils—Regulation by Public Utdity Commis-
ston—Territorial ltmits of projects—Transfer of public utility’s facilities to
authority—Effect on pending rate cases—Public Utility Law of 1937—Statutory
Construction Act of 1937.

1. The Pennsylvania Public Utility Commission has jurisdiction over the
rates and service of an authority organized pursuant to the provisions of the
Municipality Authorities Act of June 28, 1935, P. L. 463, rendering public utility
service outside the corporate limits of the municipality by which such authority
is created.

2. An authority organized pursuant to the provisions of the Municipality
Authorities Act of June 28, 1935, P. L. 463, may not acquire and operate its
projects in every part of the Commonwealth; some part of each projeet so ac-
quired and operated must be located within the incorporating municipality
although the remainder may be situate outside its corporate limits.

3. A transfer of a public utility’s facilities to an authority organized pursuant
to the provisions of the Municipality Authorities Act of June 28, 1935, P. L. 463,
pending a rate case which may involve possible refunds to consumers, will not
abate or terminate the litigation, which will continue against the public utility
until the rights of the consumers are finally adjudicated, and in the event of an
award of reparation the consumers to whom refunds are due may recover in any
court of common pleas, in addition to the amount of the refunds, a penalty of
50 percent together with all court costs and reasonable attorney’s fees.

Harrisburg, Pa., December 3, 1941.

Honorable John Siggins, Jr., Chairman, Pennsylvania Public Utility
Commission, Harrisburg, Pennsylvania.

Sir: This department is in receipt of your request to be advised
regarding certain matters relating to the administration of the Public
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Utility Law, the Act of Assembly approved May 28, 1937, P. L. 1053,
66 P. 8. § 1101 et seq. You have submitted three questions for our
consideration which will be stated and answered seriatim:

1. Whether or not the furnishing of water service by an
“Authority” organized under the Municipal Authorities Act of
1935, P. L. 463 as amended, beyond the “corporate limits” of
the municipality organizing the “Authority” constitutes the
furnishing of service beyond the ‘“corporate limits” of the
“Authority” and, therefore, subject[s] [the Authority] to the
jurisdiction of the Public Utility Commission as to rates and
service?

We have examined the reported decisions of the several courts of
this Commonwealth and, so far as we can ascertain, the extent of the
Pennsylvania Public Utility Commission’s jurisdiction, if any, over
Authorities created pursuant to the provisions of the Municipality
Authorities Act, the Act of Assembly approved June 28, 1935, P. L. 463,
53 P. 8. § 2900 f, et seq., has never been considered therein. Lacking
such judicial construction, therefore, it becomes necessary to examine
the two statutes involved and endeavor to determine the fundamental
intention of the legislature with respect to the question at issue.

Municipal corporations, with legislative sanction, for many years
have been engaged in furnishing certain service, such as lighting,
water supply, ete. not only to their inhabitants but to patrons residing
outside their corporate limits. The Public Service Company Act of
July 26, 1913, P. L. 1374, gave the Public Service Commission no
power of supervision or regulation over the rates charged by such
municpialities either for service rendered within or without their cor-
porate limits (Shirk v. Lancaster City, 313 Pa. 158 (1933) ; Ambridge
Boro. v. Pa. P. U. C,, 137 Pa. Super. Ct. 50 (1939)). The reasonable-
ness of such rates was for the courts. The situation was changed,
however, by the enactment of the Public Utility Law supra. Section
301 thereof, as amended by the Act of Assembly approved March 21,
1939, P. L. 10, 66 P. S. § 1141, provides:

Every rate made, demanded, or received by any public
utility, or by any two or more public utilities jointly, shall
be just and reasonable, and in conformity with regulations or
orders of the commission: Provided, That only public utility
service being furnished or rendered by a municipal corpora-
tion, or by the operating agencies of any municipal corpora-
tion, beyond its corporate limits, shall be subject to regulation
and control by the commission as to rates, with the same force,
and in like manner, as if such service were rendered by a
public utility.
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And section 401 thereof (66 P. S. § 1171) provides, in part, that:

¥ * * Any public utility service being furnished or ren-
dered by a municipal corporation beyond its corporate limits
shall be subject to regulation and control by the commission
as to service and extensions with the same force and in like
manner as if such service were rendered by a public utility.

The provisions of the foregoing sections of the Public Utility Law are
clear and since the enactment thereof, there can be no question that
the rates and service of a municipal corporation rendering public
utility service beyond its corporate limits are subject to regulation and
control by the Pennsylvania Public Utility Commission (Ambridge
Boro. v. Pa. P. U. C. supra),

However obvious the intention of the legislature thus to subject
such rates and service to regulation by the Commission, the situation
becomes at the same time complex because of the inclusion of the fol-
lowing definitions in the Public Utility Law (section 2, 66 P. S. § 1102) :

(15) “Municipal Corporation” means all cities, boroughs,
towns, townships, or counties of this Commonwealth, and also
any public corporation, authority, or body whatsoever created
or organized under any law of this Commonwealth for the
purpose of rendering any service similar to that of a public
utility. '

* * * * *

(17) “Public Utility” means persons or corporations now
or hereafter owning or operating in this Commonwealth equip-
ment, or facilities for:

* * * * *

(b) Diverting, developing, pumping, impounding, dis-.
tributing, or furnishing water to or for the public for compen-
sation;

An authority, as the term is used in the above definition, manifestly
includes a “body corporate and politic” organized pursuant to the
provisions of the Municipality Authorities Act, supra (section 4, 53
P. S. § 2900 1), for the purpose of furnishing water to or for the public
for compensation.* The first question you have propounded arises

* Municipal authorities are an innovation in the field of municipal law, the
first legislation authorizing their creation (restricted to counties of the second
class) being the Act of Assembly approved December 27, 1933, P. L. 114 (Special
Session 1933-34). This act was supplemented by the Municipality Authorities
Act and under existing law it is possible for all municipal corporations of the
Commonwealth, as that term is defined in Section 2 of the act, acting separately
or jointly, to organize a body politic and corporate for the purpose of acquiring,
holding, constructing, improving, maintaining, operating, owning and leasing,
any of the numerous “projects” set out in Section 4 of the act (53 P. S. § 2900 i).
Upon being brought into existence they become public corporations invested by
the Legislature with the right to perform certain municipal functions; that such
activities are distinctly proprietary, as opposed to governmental, is of no conse-
quence (Lighton et al. v. Abington Township et al., 336 Pa. 345 (1939).
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in consequence for, as applied to municipal authorities, the words
“corporate limits” can conceivably refer only to the boundaries of the
municipal corporation which creates an Authority or the territorial
limits of the project acquired and operated by an Authority. The
former meaning here must prevail for several reasons.

Section 2 of the Public Utility Law includes an Authority in its
definition of the term “municipal corporation” but does not define the
word. It is, however, defined in section 2 of the Municipality Author-
ities Act (53 P. S. § 2900 g) as “a body politic and corporate created
pursuant to this -act.” The Statutory Construction Act, approved
May 28, 1937, P. L. 1019, 46 P. 8. § 533, provides that:

Words and phrases shall be construed according to rules
of grammar and according to their common and approved
usage; * * ¥

This rule is only a legislative expression of a long-established precept
of statutory construction and here applied means merely that the
legislature in using the words “body politic and corporate” intended to
ascribe to them their usual and ordinary meaning, viz., a group or as-
sociation of citizens with certain rights and privileges belonging to
them by law in their aggregative capacity, organized for the purpose
of exercising governmental functions (Uricich v. Kolesar, 54 Ohio App.
309, 7 N. E. (2d) 413 (1936); Munn v. People of Illinois, 94 U. 8.
113, 24 L. ed. 77 (1877)). The group or association of citizens in the
instant case are, of course, the citizens of any given municipality who,
acting in their aggregative capacity through the municipal officers,
create an Authority for the purpose of exercising governmental funec-
tions pursuant to the provisions of the Municipality Authorities Act.
The Authority being the body of citizens of a municipal corporation
who, through the corporate officers created it, the “corporate limits”
of the Authority necessarily must be conterminous with those of the
parent municipality.

Furthermore, as hereinbefore discussed, prior to the creation of the
Pennsylvania Public Utility Commission, the Public Service Commis-
sion, its predecessor, had no power of regulation or super-
vision over the rates or service of a municipal corporation
rendering public utility service. The reason this situation was rem-
edied by the legislature when it enacted the Public Utility Law
is obvious. For years patrons residing outside the corporate limits
of a municipality furnishing public utility service were without redress,
should exorbitant rates be charged, except to resort to litigation—too
often lengthy and expensive. The residents of the municipality had,
of course, in addition, that potent measure of control afforded by the
ballot. Unquestionably the provisions of sections 301 and 401 supra
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of the Public Utility Law, clear and definite as they are, represent the
deliberate effort of the legislature to remedy an inequitable situation
and to prevent the exercise of the rate-making power by public officials
not subject to the control of the electorate.

The same reasoning applies with equal force to an Authority render-
ing public utility service beyond the limits of the parent municipality.
True such an Authority is a separate business enterprise but the
board, the corporate officers thereof, who fix rates and charges and
generally manage and control the project, are citizens of, are appointed
by the governing body of, the parent municipality and thus subject to
the control of the electorate thereof—a privilege and protection not
accorded those citizens residing outside the limits of the creating-
municipality (Section 7, 53 P. S. § 2900 1). The need of the latter
group for the protection afforded by the aforesaid provisions of the
Public Utility Law is neither greater nor less whether the project is
being operated by a municipality or by its creature, an Authority.
The intention of the legislature to confer upon the Pennsylvania
Public Utility Commission the power to supervise and regulate service
rendered by a municipal corporation beyond its corporate limits is so
plain that we cannot conceive that it meant to exclude from that regu-
lation and supervision a municipality doing a public utility business
under the guise of an Authority.

We have no difficulty in concluding, therefore, that an Authority, as
the term is used in the Public Utility Law, means the entity, not the
project acquired and operated by that entity, and that the Pennsyl-
vania Public Utility Commission has jurisdiction over the rates and
service of an Authority rendering public utility service outside the
corporate limits of the parent municipality or municipalities.

2. Whether or not a municipality organizing an “Author-
ity” under the Municipal Authority Act of 1935 P. L. 463 may
undertake the projects provided for in the Municipal Author-
ities Act in any part of the Commonwealth, and if not what
are the territorial limits of the projects which a municipality
may undertake by an “Authority” organized by it?

The Municipality Authorities Act (Section 3, 53 P. S. § 2900 h)
requires a municipality desiring to create an Authority to file with the
Secretary of the Commonwealth articles of incorporation setting
forth, inter alia, the name of the Authority, that it is to be formed
under the said act, that no other Authority has been created by the
municipality, the name of the incorporating municipality or munici-
palities and the names, address and terms of office of the first members
of the board. If the Secretary of the Commonwealth finds the articles
to be in proper form, that there has been compliance with the provi-
sions of the act requiring the publication of notice and that the proper
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fees have been paid, they are approved, filed and a certificate of
incorporation is issued.

It will be noted that the articles of incorporation need not set out
the purpose for which the Authority is formed; and, in fact, the certifi-
cate of incorporation fixes no territorial limits or boundaries of the
Authority. It merely empowers the Authority to acquire, construct,
operate, etc. any of the projects enumerated in section 4 of the act.

Prior to the amendment to section 9 of the Act of May 17, 1939,
P. L. 167 (53 P. 8. § 2900 n) there was, therefore, no specific limitation
or inhibition in the act regarding the situs of projects to be under-
taken by an Authority and it might have been argued that as origi-
nally passed the act authorized the construction or acquisition of a
project in a part of the Commonwealth far removed from the parent
municipality. This situation, however, we believe was clarified by the
Act of May 17, 1939, P. L. 167, supra, which added to section 9 of the
act the following:

This section, without reference to any other law, shall be
deemed complete for the acquisition, by agreement, of
projects, as defined in this act, located wholly within or par-
tially without the municipality or municipalities causing
such Authority to be incorporated, any provisions of other
laws to the contrary -notwithstanding; and no proceedings
or other action shall be required except as herein prescribed.

The meaning of the words “wholly within or partially without” is
clear and by their use it is obvious that the legislature intended
specifically to impose territorial limits as to existing facilities which
may be acquired by an Authority and operated as a project; some part
of each project must be located within the incorporating municipality
although the remainder may be situate without its corporate limits.
For example, an Authority may acquire a water supply system serving
several townships or even counties providing some part of that system
serves the inhabitants of the municipality causing the creation of the
Authority.

While it is true that the above limitation is imposed specifically oniy
as to existing facilities which may be acquired by an Authority, and
not to original construction, we are of the opinion that the legislature
never intended to authorize the formation of authorities for the purpose
of acquiring and operating projects indiscriminately in any part of the
Commonwealth in competition with other legitimate business enter-
prise. The result sought to be accomplished by any statute must
always be considered when that law is construed and interpreted.
Clearly the legislature, in enacting the Municipality Authorities Act,
intended only to enable municipal corporations to acquire and operate
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projects situate in and near the parent municipality; and that would
primarily, directly benefit and serve the citizens of that municipality
even though the operation thereof might incidentally inure to the
benefit of the residents of surrounding territory.

3. Where the Commission has a rate case pending
against a public utility furnishing water service and possible
refunds may be due to consumers, does the rate case abate
or terminate at the time the utility transfers its property to
an “Authority”? If the rate proceeding does not abate, does
the proceeding continue against the utility or the “Authority,”
and how shall the payment of refunds be enforced?*

Although the precise questions here involved have not heretofore
been passed upon by the courts of this Commonwealth, an examina-
tion of available authority leads us to conclude that a transfer by a
public utility of its facilities and other property to an Authority during
the pendency of a rate case will not render moot such proceeding. In
Grosbeck et al. v. Duluth, South Shore and Atlantic Railway Com-
pany, 250 U. S. 607 (1919), the Michigan Legislature in 1907, pursuant
to constitutional authority, fixed a rate of two cents a mile as the
maximum intrastate passenger fare on railroads operating in the Lower
Peninsula and three cents a mile for those in the Upper Peninsula in
the State of Michigan. By act of May 2, 1911, the two-cent rate was
made applicable to all the railroads of the state whose gross earnings
on passenger trains equaled or exceeded $1,200.00 per mile of line
operated. Before the statute took effect, the Duluth, South Shore and
Atlantic Railway Company, an interstate carrier operating in the
Upper Peninsula, brought suit in the District Court of the United
States for the Eastern District of Michigan to enjoin the enforcement
of the act. The bill alleged that the reduced rate would deprive plain-
tiff of its property without due process of law in violation of the four-
teenth amendment. The attorney general and the railroad commis-
sioners of the state, being charged by the law with its enforcement,

* Section 313 of the Public Utility Law (66 P: S. § 1153) provides in part as
“follows:

(a) If, in any procedure involving rates, the commission shall de-

termine that any rate received by a public utility was unjust or unrea-
sonable, or was in violation of any regulation or order of the commission,
or was In exoess of the applicable rate contained in an existing and effec-
tive tariff of such public utility, the commission shall have the power
and authority to make an order requiring the public utility to refund
the amount of any excess paid by any patron, in consequence of such
unlawful collection, within two years prior to the date of the filing of
the complaint, together with interest at the legal rate from the date of
each such excessive payment, * * *

(b) If the public utility fails to make refunds within.the time for

payment fixed by any final order of the commission, or any appellate
court, * * * any patron entit_led to any refund may sue therefor in any
court of common pleas of this Commonwealth, * * *.”
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were made defendants. They denied that the rate was confiscatory;
and on this issue the district court found for the railway. A final
decree granting the relief sought was filed February 14, 1918, and an
appeal to the Supreme Court of the United States was allowed. Mean-
while, on January 1, 1918, the Federal Government had taken over the
operation of the railroads. The two-cent rate was never put into
effect on this railroad, as a restraining order issued upon the filing of
the bill was continued until entry of the final decree. In 1919 the
statute attacked was repealed.

The Supreme Court of the United States in holding that the case
had not become moot said:

On continuing the restraining order the Railway was re-
quired to issue to all intrastate passengers receipts by which
it agreed to refund, if the act should be held valid, the amount
paid in excess of a two-cent fare. Later the Railway was re-
quired to deposit, subject to the order of the court, such
amounts thereafter collected. The.fund now on deposit ex-
ceeds $800,000, and the refund coupons are still outstanding.
In order to determine the rights of coupon holders and to dis-
pose of this fund it is necessary to decide whether the Act of
1911 was as respects this railroad, confiscatory.

In Glens Falls Portland Cement Co. v. Delaware & Hudson Com-
pany et al.,, 55 Fed. (2d) 971 (1932}, an action was brought to enforce
a reparation order dated August 14, 1930, of the Interstate Commerce
Commission allowing a recovery to the Glen Falls Portland Cement
Co. in the sum of $12,588.63 with interest, against the Delaware &
Hudson Company, the New York, New Haven and Hartford Rail-
road Company and the New York, Ontario and Western Railway
Company.

The basis of the reparation order was that within the period of two
years antecedent to the plaintiff’s application to the Commission for
relief the three railroads against which the order was aimed charged
the plaintiff unjust and unreasonable rates on shipments of cement
moving over their lines from Glens Falls, New York, to New England
destinations.

The complaint had been filed on August 27, 1926. The reparation
order of the Commission did not issue until August 14, 1930. While
the complaint was pending, to wit, on November 14, 1929, the Delaware
& Hudson Company filed with the Commission an application in
which leave was sought by the company to transfer all its railroad
property to a new corporation formed for the purpose of taking over
these properties. The Commission granted the application on J anuary
16, 1930, permitting abandonment effective as of April 1, 1930. The
Delaware & Hudson Company set up as a defense in the reparation
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proceeding that by reason of the order of the Commission which per-
mitted it to abandon operations effective April 1, 1930, and allowed
it to transfer all its property and operations to another corporation,
it ceased on that dtae to be engaged in interstate commerce as a car-
rier, became a private company, and was no longer subject to any
power over carriers conferred by Congress upon the Commission;
and that, therefore, the reparation order which was entered subse-
quent to this change of status was wholly ineffectual and void as
against it.

The court, at pages 980 and 981, said:

I am told that this raises an entirely novel point, and it
may well be so, for I fancy that instances are rare where a
corporation, which is a solvent going concern under the juris-
diction of the Commission, is allowed to transfer its carrier
properties to another corporation, and thus put itself outside
of the ambit of the Commission’s administrative powers.

It is common ground between the parties, of course, that
after this change of status on April 1, 1930, the Commission
would have been powerless to have issued any regulatory
orders against the D. & H., and, of course, thereafter there
could not have arisen any basis for any reparation orders
against it because it was no longer a carrier, and the question
of reasonable rates would be entirely foreign to it.

But here we have a case where a proceeding was pending
against the D. & H. at the time when its status changed.
It had been represented on this hearing by counsel, of whom
one represents it here, and therefore, it had knowledge of the
hearing and of the report of the Commission which was ren-
dered thereon almost a year before the certificate of con-
venience was allowed to it.

The situation of the D. & H. at the time when it thus
changed its status was, it seems to me, juridically analogous
to that of a defendant against whom an interlocutory decree
had been rendered involving injunctive relief and incidental
damages for past torts which remained to be proved.

Analogies are not far to seek. If a suit in equity had been
brought in this court—say for unfair competition—in which
the jurisdiction over the subject-matter was based on diversity
of citizenship and the amount involved in the controversy,
and in that suit an interlocutory decree had been granted to
the plaintiff providing for an injunction and for an account-
ing, the jurisdiction of this court could not have been ousted
by the defendants becoming citizens of the same state as the
plaintiff after that decree, or by a voluntary reduction on the
part of the plaintiff of the amount claimed, or by change of
any other circumstances on which-subject-matter jurisdiction
once acquired was based. Kirby v. American Soda Fountain
Co., 194 U. S. 141, 145, 146, 24 S. Ct. 619, 48 L. Ed. 911;
Louisville, etc., Ry. Co. v. Louisville Trust Co., 174 U. 8.
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552, 566, 19 S. Ct. 817, 43 L. Ed. 1981; Koenigsberger v.
Richmond Silver Mining Co., 158 U. 8. 41, 49, 50, 15 S. Ct.
751, 39 L. Ed. 889; Clarke v. Mathewson, 12 Pet. 165, 9 L.
Ed. 1041; Morgan’s Heirs v. Morgan et al,, 2 Wheat. 290,
297, 4 L. Ed. 242; Lebensberger v. Scofield, 139 F. 380, 384
(C.C.A. 6); Ex parte Kyle (D.C.) 67 F. 306, 309; Hatfield
v. Bushnell, 1 Blatchf. 393, 11 Fed. Cas. 814, 815, No. 6211.

Similarly if, in a case where suit on the patent had been
brought in this court, the patent on which the court’s subject-
matter jurisdiction was based should expire during the pen-
dency of the suit, of course an injunction in such a case
would not be granted; but the court would not lose jurisdie-
tion and could continue the suit of the accounting incidental
to past torts involved in trespasses by infringement. Beedle
v. Bennet, 122 U. 8. 71, 75, 7 S. Ct. 1090, 30 L. Ed. 1074.

* #* #* #* *

I hold, therefore, that the reparation order must have the
same juridical status against the D. & H. in this case as
against the other two defendants who are still, as carriers,
within the jurisdiction of the Commission. In other words,
the D. & H. retired to private life cum onere of these past
misdeeds.

See also Abilene & So. Ry. Co. et al. v. Terrell et al., 131 S. W. 2d
(1939) ; Southern Pacific Company and Oregon & California Railroad
Company, Appts., v. Interstate Commerce Commission, 219 U. S. 432
(1910).

Although neither of the cases cited was decided by the courts of
this Commonwealth, nor did they concern the laws thereof, we believe
that their application to the question at issue is clear and the legal
principles therein enunciated are sound. Consequently, as herein-
before indicated, we are of the opinion that a transfer of the facilities
of a public utility to an Authority during the pendency of a rate case
which may involve possible refunds to consumers will not abate or
terminate the litigation and that the same will continue until the rights
of the consumers are finally adjudicated.

In considering the other phase of your final inquiry, one funda-
mental proposition must be borne in mind, viz., that a patron of a
public utility who has been charged an unreasonable rate for the
service rendered has a property right in the excess payment which is
recognized by, and enforceable under, the common law.

As sald by the Superior Court of this Commonwealth in Centre
County Lime Company et al., Appellants v. Public Service Commis-
sion, 96 Pa. Superior Ct. 590 (1929) at page 602:

* * * If a shipper has been charged an unreasonable rate
he hias a property right in the excess payment—a right recog-
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nized by, and enforceable under, the common law (Texas
and Pacific Railway Co. v. Abilene Cotton Oil Co., 204 U. S.
426)—and we are not prepared to say that the commission
has been given the power to take away that right. The man-
ner in which the right may be enforced has been modified by
the Public Service Company Law; “no action shall be brought
in any court” to enforce it, “unless and until” the commission
shall have determined that the rates paid were unreasonable,
“and then only to recover such damages as may have been
awarded . . . by the commission.” We think this is as far as
the statute was intended to go, and that a eclaimant for
reparation is still entitled to his day in some court.

(See also Centre County Lime Company, Appellants v. P. 8. C., 103
Pa. Superior Ct. 179 (1931)).

The case of Merwine v. Mt. Pocono Light and Improvement Com-
pany, 304 Pa. 517 (1931), we believe to be decisive of the phase of
the question here under discussion. In that case an action for negli-
gence had been brought against the Mt. Pocono Light and Improve-
ment Company prior to a transfer of the franchises and property of
the company to the Pennsylvania Power and Light Company, which
transfer had the approval of the Public Service Commission.

After the conveyance, the Mt. Pocono Light and Improvement Com-
pany filed a suggestion that the property had been conveyed, that the
defendant had ceased to exist, and that the action should be abated.
The plaintiff also in that proceeding sought to substitute the Penn-
sylvania Power and Light Company, transferee of the property, as
defendant. The trial court denied substitution and abated the action.

The Supreme Court in reversing the trial court said the following:

¥ * * “According to the old settled common law, upon the
civil death of a corporation, . . . all the debts due to and from
it [were] totally extinguished [but] the rule of the common
law has become obsolete and odious. The sound doctrine now
is that the capital and debts of corporations constitute a trust
fund for the payment of creditors and stockholders and a
court of equity will lay hold of the fund and see that it be
duly collected and applied. The death of a corporation no
more impairs the obligation of contracts than the death of a
private person.” Defendant corporation not having been
legally dissolved, its present condition is rather that of an
inactive corporation and it is not altogether dead. Before
a corporation has ceased to exist in the absolute sense here
contended for, it must fully and definitely close its affairs,
and the fact that a corporation has “ceased to do business”
does not preclude it from exercising its various rights to
accomplish this purpose * * *.

It is admitted the present plaintiff stands in the position
of a creditor of defendant corporation, as she holds a claim
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which vests before the corporation sold its property. A person
having a cause of action capable of adjustment and liquida-
tion upon a trial, is a creditor: * * * It is immaterial whether
the cause arose out of contract or tort: * * * In the present
case tle claim arose out of what plaintiff alleges as negli-
gence of defendant company. Defendant now seeks to avoid
liability to plaintiff by selling its property and contending
that, for the purpose of participation in a law suit, it no
longer exists. To permit evasion of that character under sec-
tion 5 of the Act of 1876, which obviously was never intended
to work such hardship, would open the door to corporations
seeking to evade their obligations to effectively accomplish
the purpose by simply transferring their property to other in-
corporated bodies after suits were begun against them. As
we said in B. & 8. v. Musselman, 2 Grant 348, 352, where there
was an attempt to evade liability by consolidation of two
corporations, “a court of justice would not . . . attribute
to the law making power an intention of enabling [corpora-
tions] to discharge their liabilities in such a summary way.”

* * * * *

# * * Whatever the liability of the Pennsylvania Power
& Light Company may or may not prove to be, we pass that
point and note that the proper course at the present state
of proceedings requires plaintiff first to proceed to judgment
against defendant if she can, and, having secured judgment,
to levy where defendant’s assets liable for the judgment
may be found.

It would appear, therefore, that the courts would never permit a
public utility to defeat the enforcement of a property right merely by
the simple expedient of transferring its facilities to another. The con-
sideration received by the utility, along with other capital, is a trust
fund for the payment of creditors and courts of equity will, as indi-
cated in Merwine v. Mt. Pocono Light and Improvement Company,
supra, lay hold of that fund and direct its proper application. The
patron who has paid an unreasonable rate, acting individually or col-
lectively with others of the same class, is, of course, required to pro-
ceed in conformity with the provisions of section 313 of the Public
Utility Law, supra, but in a proper case, having brought suit and re-
covered judgment, his right to collect the amount due is not impaired
merely because the judgment debtor is no longer furnishing public
utility service.

In view of the foregoing we are of the opinion and you are advised
that:

1. The Pennsylvania Public Utility Commission has jurisdiction
over the rates and service of an Authority organized pursuant to the
provisions of the Municipality Authorities Aect, approved-June 28,
1935, P. L. 463, 53 P. S. § 2900 f, et seq., rendering public utility
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service outside the corporate limits of the municipality which causes
the creation of such Authority.

2. An Authority organized pursuant.to the provisions of the Munici-
pality Authorities Act, the Act of Assembly approved June 28, 1935,
P. L. 463, 53 P. S. § 2900 {, et seq., may not acquire and operate the
projects provided for in said act in every part of the Commonwealth;
some part of each project so acquired and operated must be located
within the incorporating municipality although the remainder may
be situate without its corporate limits.

3. A transfer of the facilities of a public utility to an Authority
organized pursuant to the provisions of the Municipality Authorities
Act, approved June 28, 1935, P. L. 463, 53 P. S. § 2900 f, et seq., pend-
ing a rate case which may involve possible refunds to consumers will
not abate or terminate the litigation and the same will continue against
the public utility until the rights of the consumers are finally adjudi-
cated. If in such rate case the Pennsylvania Public Utility Commis-
sion determines that the rates in question were unjust or unreasonable,
or in violation of any regulation or order of the Commission, or in
excess of the applicable rate contained in a tariff in effect at the time
the litigation was instituted and the public utility fails to make refunds
within the time for payment fixed by the final order of the Commis-
sion, or any appellate court, the consumers to whom the refunds are
due may institute suits therefor in any court of common pleas of this
Commonwealth and recover, in addition to the amount of the refunds,
a penalty of fifty percentum of the amount of such refund together
with all court costs and reasonable attorney’s fees.

Very truly yours,
DEPARTMENT OF JUSTICE,

CravpE T. RENo,
Attorney General.

Frep. C. MoRGAN,
Deputy Attorney General

OPINION No. 408

Weights and measures—Right to sell poultry by unit—Act of July 24, 1913, sec. 2.

Under section 2 of the Act of July 24, 1913, P. L. 965, providing that dry com-
modities may be sold by weight, dry measure, or numerical count, it is legal to
sell poultry in package form at a certain price per package, where each package
is marked with its net weight; the act was apparently intended to protect the
public against fraud or deception and the information as to the weight removes
any chance of imposition on the purchaser.
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Harrisburg, Pa., December 10, 1941.

Honorable William 8. Livengood, Jr., Secretary of Internal Affairs,
Harrisburg, Pennsylvania.

Sir: You have asked to be advised whether it is lawful to sell
poultry, wrapped in cellophane or in package form, each package being
marked with the net weight, at a certain price per package. Your
inquiry involves the interpretation of Section 2 of the Act of July 24,
1913, P. L. 965, 76 P. S. § 242, which reads:

All liquid commodities, when sold in bulk or from bulk,
shall be sold by weight or liquid measure. All dry commodi-
ties, when sold in bulk or from bulk, shall be sold by weight,
dry measure or numerical count. * * ¥

The first section of the said act above referred to defines the word
“commodity” as “any tangible personal property sold or offered for
sale”: 76 P. S. § 241. Obviously, poultry is a dry commodity within
the above definition, and has been so held in the case of Common-
wealth v. The Great Atlantic & Pacific Tea Company, infra.

The second section above quoted provides that dry commodities shall
be sold by weight, dry measure or numerical count.

You state that the question arises because of three conflicting
opinions which you received, to wit: (1) A letter of the Department
of Justice, dated March 25, 1935; (2) Opinion of Honorable Eugene
V. Alessandroni, Judge of the Court of Quarter Sessions of Phila-
delphia County, (unreported); and (3) Opinion of Honorable Gerald
F. Flood, also Judge of the same court, in Commonwealth v. The
Great Atlantic & Pacific Tea Company, 35 D. & C. 288 (1938).

The first two opinions hold that the sale of poultry under the act
in question must be by weight, and the reason assigned for the con-
clusions in both opinions is that it has previously been the usage and
custom to sell poultry by weight. The third opinion holds that the
sale of poultry under the act in question may be by weight or numeri-
cal count.

Apparently, the act in question was intended to protect the purchas-
ing public against fraud or deception as to the quantity or amount of
the commodity offered for sale. However, your inquiry states that
the package is marked on the wrapper with the weight of the net con-
tents; so if the purchaser is interested in the weight, the information
is present and there is no chance for imposition on the purchaser.

Judge Flood in his opinion points out the fallacy of the reasoning
in the opinion of Judge Alessandroni, when he says (290):
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* % * We hesitate to disagree with the authority of this
opinion, but its logic would lead us into other positions to
which we could not agree. Potatoes and other vegetables for
instance were, we think, sold almost universally by dry meas-
ure prior to 1913. They are now sold almost exclusively by
weight. The newer method operates the better to protect the
purchaser, yet the logic in the opinion quoted would make it
illegal to sell potatoes or other vegetables by weight. * * *

The letter of the Department of Justice, dated March 25, 1935, is

based on the same logic as the opinion of Judge Alessandroni, with
which logic we cannot agree and the said letter is overruled.

The act of 1913, supra, is a criminal statute and must be strictly
construed, and, when the act says all dry commodities shall be sold
by weight, dry measure or numerical count, it means just what it says.

The court further stated, in the case of Commonwealth v. Tea
Company, supra, at page 289:

# % * Upon the face of the act numerical count is a legal
method of selling a chicken, which is a dry commodity. Any
such commodity may be sold by weight or by dry measure
or by numerical count. The seller may use any of the meth-
ods for any dry commodity. * * *

Therefore, it is our opinion that poultry in package form may
legally be sold at a certain price per package, or, in other words, by
numerical count.

Very truly yours,

DrpPARTMENT OF JUSTICE,

Craupe T. ReNo,
Attorney General.

Roserr E. Scraagg,
Deputy Attorney General

Opinion No. 409 withdrawn
Opinion No. 411 substituted

OPINION No. 410

Public officials—Vacancies—Appointment by Governor—Ezpiration of Com-
missions—Date—General and municipal elections—Primaries—Art. IV, sec. 8
of the Constitution—Act of June 8, 1937, P. L. 1333.

Commissions issued by the Governor to persons appointed by him to fill
vacancies in elected public offices, or the office of justice of the peace or alder-
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man, which oceur subsequent to the tenth Tuesday preceding the fall primary
election in any odd-numbered year must expire the first Monday of January
following the second succeeding municipal election. The election code of June
3. 1937, P. L. 1333, provides for special elections to fill vacancies in the following
offices only: (1) United States Senator, (2) Representative in Congress, (3)
M-en;ber of the General Assembly. It is impossible for the electorate, at a
municipal election, to fill a vacancy which occurs in any of the offices specified
later than the tenth Tuesday preceding the fall primary election.

Harrisburg, Pa., January 14, 1942,

Honorable J. Paul Pedigo, Secretary to the Governor, Harrisburg,
Pennsylvania.

Sir: This will acknowledge receipt of your recent request for
advice regarding the proper expiration date of commissions issued by
the Governor to persons appointed by him to fill vacancies in elected
county offices, or the office of justice of the peace or alderman, which
occur more than two months before the next municipal election but
subsequent to the date when, as required by the provisions of the
Pennsylvania Election Code, the Act of Assembly approved June 3,
1937, P. L. 1333, 25 P. 8. § 2601 et seq., the first action must be taken
to accomplish the nomination of candidates for such offices in the
primary election preceding said municipal election.

You advise us that heretofore, in conformity with the provisions of
Article IV, Section 8 of the Constitution of this Commonwealth,*
when such a vacancy has occurred within two months of the next
municipal election a commission has issued to the Governor’s ap-
pointee for a term ending the first Monday of January following the
second succeeding municipal election; but that if it oceurred more
than two months prior to the next municipal election the vacancy has
been filled only to the first Monday of January following such election.

We believe that the question involved is ruled by two recent deci-
sions of the Supreme Court, viz., Watson, Appellant ». Witkin, et al,
343 Pa. 1 (1941) and O’Neill et al v. White et al., 343 Pa. 96 (1941).
In the former case a vacancy in the office of Mayor of Philadelphia
ocourred on August 22, 1941, eighteen days before the fall primary
election. Since the office would not ordinarily have been filled at the
next municipal election, no nomination petitions or papers had been
filed on behalf of any candidates therefor. It was, of course, impos-

* Article IV, Section 8 of the Constitution provides, in part, as follows:

* % * but in any such case of vacancy, in an elective office, a person

shall be chosen to said office on the next election day appropriate to
such office according to the provisions of this Constitution, unless the
vacancy shall happen within two calendar months immediately pre-
ceding such election day, in which case the election for said office shall

},‘)(e*h*eld on the second succeeding election day appropriate to such office.
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sible under the provisions of the Code to nominate any candidates for
the office at the following fall primary election and the question arose
whether the vacancy could be filled at the next municipal election on
November 4, 1941. The court below decided that the nomination of
candidates for the office should be left to the political parties to be
selected in accordance with their rules and regulations and that cer-
tificates of nomination from these parties be accepted by the County
Board of Elections and used in preparing the official election ballots for
the municipal election. Although the office involved is not one of those
mentioned in your inquiry, the underlying legal principles are so
decisive of the question here at issue that we quote at length from
the opinion of the Supreme Court, reversing the decision of the Court
of Common Pleas of Philadelphia County:

* * * Under the Election Code of June 3, 1937, P. 1.. 1333,
25 P. S. 2601, (hereinafter referred to as “the Code”) certain
legal steps must be taken by proper public officials for the
nomination each year of candidates for offices to be filled
at the ensuing November election, as early as “on or before
the tenth Tuesday preceding the Fall primary.” Section 904
of Article 9 of the Code~(25 P. S. 2864) provides that: “To
assist the respective county boards in ascertaining the offices
to be filled, it shall be the duty of the clerks or secretaries of
the various cities, boroughs, towns, townships, school districts
and poor districts, with the advice of their respective solici-
tors, on or before the tenth Tuesday preceding the Fall pri-
mary, to send to the county boards of their respective counties
a written notice setting forth all city, borough, town, township,
school district and poor district offices to be filled in their
respective subdivisions at the ensuing municipal election, and
for which candidates are to be nominated at the ensuing
primary . . .” Section 905 of Article 9 of the Code (25 P. S.
2865) provides: “On or before the tenth Tuesday preceding
each primary, the Secretary of the Commonwealth shall send
to the county board of each county a written notice designat-
ing all the offices for which candidates are to be nominated
therein, or in any district of which such county forms a part,
or in the State at large, at the ensuing primary, and for the
nomination to which candidates are required to file nomina-
tion petitions in the office of the Secretary of the Common-
wealth, . . .”

* * * * *¥

Section 907 of Article 9 of the Election Code (25 P. S.
2867) provides that “the names of candidates . . . for party
nominations . . . shall be printed upon the official primary
ballots . . . of a designated party, upon the filing of separate
nomination petitions in their behalf, in form prescribed by the
Secretary of the Commonwealth, signed by duly registered
and enrolled members of such party who are qualified elec-
tors . . . of the political district . . . within which the nomina-
tion is to be made or election is to be held. The name of no
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candidate shall be placed upon the official ballots to be used
at any primary, unless such petition shall have been filed in
their behalf.” Clause 9d of Section 913 of Article 9 of the
Election Code (25 P. S. 2873) provides that “all nomination
petitions shall be filed at ‘least fifty days prior to the pri-
mary.” These and other provisions of the Code prove the im-
possibility of placing on the ballot or on the voting machine
used in the November 4th election in Philadelphia any
nominee for the office of Mayor. Yet despite this fact appel-
lees contend that a Mayor must be chosen at the forthcoming
municipal election on the date named.

Section 42 of Article 2 of the Charter Act of Philadelphia
(Act of June 25, 1919, P. L. 581) reads as follows: “When a
vacancy shall take place in the office of mayor, a successor
shall be elected for the unexpired term at the next election
occurring more than thirty days after the commencement of
such vacancy, unless such election should occur in the last
vear of said term, in which case a mayor shall be chosen by
the council by a majority vote of all the members elected
thereto.”

If we construe that section literally it means that a Mayor
of Philadelphia must be elected on November 4th next. If
“next election” means that next election held at a date so far
ahead of the date the vacancy arose as to give the entire elec-
toral machinery prescribed by law, including the machinery of
“primary” elections, whose due functioning the law declares
shall be a preliminary to the “final” elections, time to func-
tion, then the election of a Mayor cannot be held on Novem-
ber 4th next.

* * ¥* #* *®

The Uniform Primary Law has completely integrated
nominations for public office with the election which takes
place in November following such nominations. Under the
Code the electoral machinery to choose public officials at any
November election must begin to function at least “ten Tues-
days” before the date of the Fall primary. Section 604,
article 6 of the Code, (25 P. S. 2754), provides that “candi-
dates for all offices to be filled at the ensuing municipal
election shall be nominated at the Fall primary.” There is a
similar provision in Section 902, article 9 of the Code (25
P. S. 2862), which adds that candidates “shall be elected in
no other manner.”

* * * * *

* * * Since a Mayor under the charter must be chosen at

a Municipal Election, and not at a General election* it

* A similar prescription respecting the offices mentioned in your inquiry is to
be found in Article VIII, Section 3 of the Constitution of this Commonwealth
which provides that “All elections for judges of the courts for the several judicial
districts, and for county, city, ward, borough, and township officers, for regular
terms of service, shall be held on the municipal election day; namely, the Tues-
day next following the first Monday of November in each odd-numbered year,
but the General Assembly may by law fix a different day, two-thirds of all the
members of each House consenting thereto: Provided, That such elections shall

be held in an odd-numbered year; * * *.
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follows that a Mayor of Philadelphia cannot be elected until
the next Municipal Election after the 1941 Municipal Elec-
tion, unless there is some statutory provision for a special
election for Mayor to be held at the time of the General Elec-
tion in 1942. There is no such provision in the Election Code
of 1937 or elsewhere. This Code provides for special elections
to fill vacancies in the following offices only: (1) United States
Senator, (2) Representative in Congress, (3) Member of the
General Assembly. Special elections are also provided for
“on a proposed constitutional amendment or other question,
to be voted on by the electors of the state at large or by
t}(l)e 9e)lec’oors of any political district.” (See 25 P. S. 2787 and
3069) .

O'Neill et al. Appellants v. White et al,, supra, is directly in point.
In that case the Register of Wills of Westmoreland County, an
elected county official, died on August 22, 1941, seventy-three days
before the Municipal Election of 1941. A question arose at to whether
the vacancy could be filled at that municipal election and several
taxpayers filed a bill in equity to restrain the County Board of Elec-
tions from expending public funds in the publication of notices of an
election to fill the office. The court below refused to grant an injunc-
tion and on appeal this decision was reversed. In the Supreme Court
the appellees (defendants below) relied upon the provisions of Article
IV, Section 8 of the Constitution, supra, contending that its provisions
are mandatory and would require the holding of an election to fill the
vacancy which had occurred more than two months before the next
appropriate election day, i. e. the municipal election.

Beside citing at length from its opinion in Watson, Appellant v.
Witkin et al., supra, the Supreme Court said:

The Constitutional provision invoked by appellees is un-
availing in this case, for this provision is not self-executing
and its mandate cannot be carried out because the legislature
has not provided the means for doing so. “A Constitution is
primarily a declaration of principles of the fundamental law.
Its provisions are usually only commands to the legislature
to enact laws to carry out the purposes of the framers of the
Constitution, or mere restrictions upon the power of the legis-
lature to pass laws, yet it is entirely within the power of those
who establish and adopt the Constitution to make any of
its provisions self-executing.” 6 R. C. L., section 52, p. 57.

#* * #* #* *

It is obvious that the above cited mandate of Article 4,
Section 8 of the Constitution assumes the existence of election
machinery to carry it out. But the election machinery pro-
vided by the Election Code is not geared to the carrying out
of that constitutional mandate. For the reasons we have
stated in the opinion this day filed in the “Philadelphia May-
oralty Election-Case,” i. e. Watson v. Witkin, Clark and
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Hennessey, County Commissioners of Philadelphia, Consti-
tuting the County Board of Election of Philadelphia, et al.,
defendants, and County Executive Committee of the Demo-
cratic Party of the City and County of Philadelphia, et al.,
as intervening defendants, the Uniform Primary Laws of this
state completely integrate nominations for public office with
the elections which take place in the November following
such nominations, and under the Election Code of 1937 the
electoral machinery to choose such public officials at any
November election must begin to function at least “ten
Tuesdays” before the date of the Fall primary.

The conditions precedent to the nomination of candidates
for Register of Wills of Westmoreland County at the Sep-
tember ninth 1941 primaries not having been complied with
because there was no time in which to do so after the death
of the Register of Wills on August 22, 1941, no election to fill
that office can be held at the Municipal election of November
4, 1041.

Section 60 of the Act of June 9, 1931 P. L. 401, 406, pro-
vides as follows: “In case of a vacancy, happening by death,
resignation or otherwise, in any county office created by the
Constitution or laws of this Commonwealth, and where no
other provision is made by said Constitution, or by the provi-
sions of this act, to fill said vacancy, it shall be the duty of
the Governor to appoint a suitable person to fill such office,
who shall continue therein and discharge the duties thereof
until the first Monday of January next succeeding the first
Municipal election which shall occur two or more months
after the happening of such vacancy. Such appointee shall
be confirmed by the Senate, if in session.” Such being the law
the Governor should appoint a Register of Wills for West-
moreland County to serve until the first Monday of January,
1944, as that will be the first Monday of January next suc-
ceeding the first Municipal election which will occur two or
more months after the happening of the vacancy so arising
on the first Monday of January, 1942, and at which a suec-
cessor may be elected. * * * O’Neill et al,, Appellants v.
White et al., 343 Pa. 96, 99, 100, 101 (1941).

We are not unmindful of the decision of the Court in Cavalcante v.
O’Hara, Secretary of the Commonwealth, 36 D. & C. 139 (1939), 47
Dauphin County Reporter 348. In that case there was a vacancy in
the office of judge which occurred on July 16, 1939 by reason of the
death of the incumbent. A nomination petition was presented to the
Secretary of the Commonwealth by Mr. Cavalcante, a candidate for
the office, but was refused on the ground that the office was not desig-
nated in the written notice sent by the Secretary of the Common-
wealth to the County Board of Elections of Fayette County, pursuant
to Section 905 of the Code, as an office for which candidates were to be
nominated at the fall primary election in 1939. Mr. Cavalcante then
made application for a writ of mandamus which, subsequently, the
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court allowed and directed the Secretary of the Commonwealth to
receive the petition. No appeal was taken from the court’s judgment
but, in view of the decisions of the Supreme Court in Watson, Appel-
lant v. Witkin, et al. and O’Neill v. White, supra, there can be no
question but that the lower court would have been reversed.

The practical effect of these decisions upon the present question is
greatly to extend the period of “two calendar months” specified in
Article IV, Section 8 of the Constitution, supra. Since the Code pro-
vides no method for the nomination of candidates for the offices under
discussion where a vacancy occurs subsequent to the date when the
nomination machinery provided by it must start to function, since
nominations for public office are completely integrated with the elec-
tion which occurs in November following such nominations, it is obvi-
ously impossible for the electorate, at a municipal election, to fill a
vacancy which occurs in any of the offices specified later than the tenth
Tuesday preceding the fall primary election.

In view of the foregoing we are of the opinion, and you are advised,
that commissions issued by the Governor to persons appointed by him
to fill vacancies in elected county offices, or the office of justice of the
peace or alderman, which occur subsequent to the tenth Tuesday pre-
ceding the fall primary election in any odd-numbered year must
expire the first Monday of January following the second succeeding
municipal election.

Very truly yours,

DEPARTMENT OF JUSTICE,

Cravpe T. ReNo,
Attorney General.

Frep. C. MoRGAN,
Deputy Attorney General

OPINION No. 411
(Substituted for No. 409)

Police—Volunteer police officers—Commissions—Fee for issuance and filing—
Eligibility of nonresident to serve—Acts of July 18, 1917, April 6, 1830, and
May 2, 1929.

1. Under the Act of July 18, 1917, P. L. 1062, providing for appointment by
the Governor of volunteer police officers during a time of war, no fee may be
charged by anyone upon the issuance of a commission to such a police officer;
the act is a war measure and not a revenue-producing statute.

2. A recorder of deeds may not collect any sum for commission of a volunteer
police officer received by such recorder for filing in his office; section 4 of the
Act of April 6, 1830, P. L. 272, relating to fees collectible by the recorder of
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deeds for recording written instruments, does not apply because commissions of
volunteer police officers are not recorded, and section 55 of the Act of May 2,
1929, P. L. 1278, providing for the recording of commissions received by county
officers from the Governor has no application because volunteer police officers
are not county officers.

3. A nonresident of Pennsylvania may be appointed and commissioned as a
volunteer police officer.

Harrisburg, Pa., January 16, 1942.

Honorable S. M. R. O’Hara, Secretary of the Commonwealth, Harris-
burg, Pennsylvania.

Madam: By your communication of December 30, 1941 you re-
quested us to advise you upon the following questions raised in con-
nection with the Act of July 18, 1917, P. L. 1062, 35 P. S. §§ 1421-1424,
an act providing for the appointment by the Governor of volunteer
police officers during time of war.

The questions submitted by you were as follows:

1. Must a volunteer police officer wear a uniform while engaged
in police service?

2. May a volunteer police officer carry a firearm?

3. If a volunteer police officer is injured or incapacitated in the
performance of his duty, who or what agency, if any, is liable for

(a) workmen’s compensation;
(b) or other liability?

4. What fee, if any, may be charged upon the issuance of a com-
mission to a volunteer police officer

(a) by the Secretary of the Commonwealth; (b) by the
municipality or industry which requests the appointment and
commission of such officer, and (c) if a fee is chargeable, by
whom shall it be paid?

5. Shall the recorder of deeds collect and remit to the Common-

wealth the sum of fifty cents for each commission received by him and
filed in his office under said act?

6. May a non-resident of Pennsylvania be appointed and commis-
sioned as a volunteer police officer?

7. May a sheriff of a county certify on behalf of an industry to

the need for an appointment of and commission to a volunteer police
officer?

As a result of your foregoing inquiries we issued and directed to
you Formal Opinion No. 409, dated January 8, 1942, advising you
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concerning certain of the foregoing questions. Said opinion is hereby
withdrawn, and you will consider yourself no longer bound by it.
This opinion is substituted for Formal Opinion No. 409.

We shall now take up your questions in the order given above,

The first three and seventh questions asked by you we must decline
to answer for the reason that you would be neither bound nor protected
by any answers we might give to them.

Your question No. 4, namely, what fee, if any, may be charged upon
the issuance of a commission to a volunteer police officer (a) by the
Secretary of the Commonwealth, (b) by the municipality or industry
which requests the appointment and commission of such officer, and
() if a fee is chargeable, by whom shall it be paid, we shall answer.

The Act of July 18, 1917, supra, contains no provision relating to
any fee to be paid to any person or official by anyone upon the issu-
ance of a commission to a volunteer policeman. Therefore, in the
absence of other pertinent and controlling legislation, no fee may be
charged.

Section 1 of the Act of June 8, 1923, P. L. 685, as amended May 17,
1933, P. L. 800, 71 P. 8. § 803, provides in part:

The fees of the Secretary of the Commonwealth, for the
use of the State, shall be as follows:

* * * #® *

Each commission for railroad, mining, or other police, five
dollars. ’

Volunteer police provided for in the Act of July 18, 1917, are not in
the same category as, nor are they, railroad- police. Railroad police
are expressly created by the Act of February 27, 1865, P. L. 225, 38
P. S. §§ 31-36. The oaths of such police must be recorded by recorders
of deeds and filed in the office of the Secretary of the Commonwealth.
Commissions of volunteer police need not be recorded nor need they be
filed in the office of the Secretary of the Commonwealth. All that the
Act of July 18, 1917 requires is that the oaths and commissions of
volunteer police be filed in the office of the recorder of deeds. It is not
necessary, therefore, to produce revenue under the act wherewith to
defray expenses in the office of the Secretary of the Commonwealth
because no unusual expenses would be incurred by that office in con-
nection with the act.

The descriptive words “mining police” used in the Act of June 8,
1923, P. L. 685, supra, as amended, apparently refer, if they refer to
anything, to “Industrial Police” formerly authorized by the Act of
April 18, 1929, P. L. 546, 38 P. 8. §§ 1-14, for there are no “mining
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police” as such. However, said Act of April 18, 1929 was repealed
by the Act of June 15, 1935, P. L. 348, and “Industrial Police” no
longer exist.

The words “other police,” used in the Act of June 8, 1923, supra,
also probably referred to Industrial Police. This must be true because
no commissions are issued by the Governor or through the office of
the Secretary of the Commonwealth to any police (excepting volun-
teer police under the Act of July 18, 1917) other than railroad police.

Railroad police are primarily a peacetime organization. Volunteer
police under the Act of July 18, 1917 are a wartime body. They are, in
the words of the preamble of the act itself a “volunteer police force
to prevent injury and destruction to the various industries of the
Commonwealth by enemies of the Nation” “during the time this
Nation is at war.”

We are not dealing here with the usual type of commission issued;
we are not involved with a regularly organized peacetime police force;
we are, rather, construing legislation creating a volunteer police force
during time of national peril and war, such force to be composed of
patriotic citizens who volunteer their services for the defense of their
country and state. To our minds, the General Assembly never con-
templated exacting any fee whatever for the issuance of commissions
to volunteer policemen. The Act of July 18, 1917 is a grant of neces-
sary power by a grateful Sovereign to those who volunteer in its defense
in time of war. It is not a revenue producing statute; it is a war
measure for national defense. We conclude, therefore, that no fee may
be charged upon the issuance of a commission to a volunteer police-
man.

Your question No. 5, namely, shall the recorder of deeds collect and
remit to the Commonwealth the sum of fifty cents for each commission
received by him and filed in his office under said act, we shall also
answer,

Our research discloses certain legislation pertaining to the collection
and remission of fees by recorders of deeds to the Commonwealth, on
commissions received by such recorders and entered of record by them.
Section 5 of the Act of April 11, 1840, P. L. 204, 42 P. S. § 86, provides
that commissions of justices of the peace and aldermen shall be en-
tered of record by the recorder of deeds of the proper county. The
Act of July 18, 1917, supra, does not require that commissions of
volunteer police officers be recorded. It simply requires, in section 2
thereof, that the certificates of appointment of such police officers, that
is, their commissions, shall be filed in the office of the recorder of



OPINIONS OF THE ATTORNEY GENERAL 129

of deeds. It follows from this that such commissions are not recorded
at all in the office of the recorder of deeds.

Section 55 of the Act of May 2, 1929, P. L. 1278, 16 P. 8. § 55, pro-
vides that every county officer receiving a commission from the Gover-
nor shall deliver the same to the recorder of deeds by whom it shall be
recorded at the expense of such officer. This section does not apply to
volunteer police officers under the legislation being discussed for the
reason that such officers are not county officers.

Section 613 of the Act of April 9, 1929, P. L. 343, 72 P. 8. § 613,
provides that recorders of deeds shall continue to be the agents of the
Commonwealth for the collection of the fees or taxes payable to the
Commonwealth upon the recording of deeds, mortgages, and other
instruments in writing, and upon commissions of public officers, as
provided by law. However, there is no law which provides for any
fee or tax payable to the Commonwealth upon the commissions of the
volunteer police officers now being considered.

Section 6 of the Act of April 6, 1830, P. L. 272, 72 P. S. § 3191,
-provides that the recorders of deeds of the several counties shall de-
mand and be paid for the use of the Commonwealth certain designated
fees upon commissions of expressly enumerated officials, amongst which
volunteer police officers are not named.

Section 4 of the Act of April 6, 1830, P. L. 272, supra, 72 P. S.
§ 3173, provides that recorders of deeds shall demand and receive the
sum of fifty cents for every deed, mortgage or other instrument in
writing offered to be recorded. As we have said hereinbefore commis-
sions of volunter police officers are not recorded. Hence section 4 of
the act of 1830 does not apply.

It follows from the foregoing that recorders of deeds shall not col-
lect and remit to the Commonwealth any fee whatsoever for the filing
of commissions of volunteer police officers.

This question has also been answered heretofore by this department
to the same effect as we now answer it. See 1917-18 Op. Atty. Gen. 157.

Your sixth question inquires whether a non-resident of Pennsyl-
vania may be appointed and commissioned as a volunteer police
officer.

The Act of July 18, 1917, supra, contains no restriction against a
non-resident of Pennsylvania being appointed and commissioned as
a voluteer police officer. It follows that a non-resident of Pennsyl-
vania may be so appointed and commissioned.
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It is our opinion that:

1. No fee is to be charged upon the issuance of a commission to
a volunteer police officer by anyone, nor is any such fee to be paid
by anyone;

2. Recorders of Deeds shall not collect nor remit to the Common-
wealth the sum of fifty cents or any other sum for any commission
of a volunteer police officer received by such recorders for filing in
their offices;

3. A non-resident of Pennsylvania may be appointed and commis-
sioned as a volunteer police officer.

Very truly yours,
DEPARTMENT OF JUSTICE,

Craupe T. RenNo,
Attorney General.

Wirriam M. RUTTER,
Deputy Attorney General.

OPINION No. 412

State government—Employes—Benefits for dependents—Necessity for actual
dependency—Act of June 7, 1917, as amended.

Under the Act of June 7, 1917, P. L. 600, as amended by the Act of June 25,
1941, P. L. 207, no person who is designated as a dependent of an applicant may
be paid any benefits unless the person so designated was in fact dependent upon
the applicant at the time of the latter’s enlistment, enrollment, or draft into the
military or naval service of the United States.

Harrisburg, Pa., January 22, 1942,

Honorable I. Lamont Hughes, Secretary of Highways, Harrisburg,
Pennsylvania.

Sir: You have requested us to advise you whether an applicant
for benefits under the Act of June 7, 1917, P. L. 600, as amended by
the Act of June 25, 1941, P. L. 207, 65 P. S. §§ 111-113, is entitled
to have the benefits conferred by said legislation paid to persons
designated therein who were not dependent upon him in fact at the
time of his enlistment, enrollment or draft.

Section 3 of the Act of June 7, 1917, P. L. 600, supra, provides in
part:

¥ * *if the person so nominated as a dependent was not,

in fact, dependent upon the officer or employe enlisting, en-
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rolling, or drafted in the military or naval service or any
branch or unit thereof, at the time of his enlistment, enroll-
ment, or draft, * * *, (Italics supplied.)

the head of the department wherein the applicant was employed shall
refuse to make any payment to such person on account of the salary or
wages of such officer or employee.

The foregoing statutory language is clear and explicit, and it fol-
lows therefrom that no benefits can be paid to any person designated
as a dependent unless such person was in fact dependent upon the
applicant at the time of such applicant’s enlistment, enrollment or
draft.

We are of opinion, therefore, that no person who is designated as a
dependent of an applicant under the Act of June 7, 1917, P. L. 600,
as amended, may be paid any benefits under said act unless the per-
son so designated was in fact dependent upon the applicant at the
time of such applicant’s enlistment, enroliment or draft into the mili-
tary or naval service of the United States.

Very truly yours,
DEPARTMENT OF JUSTICE,

Cravpe T. RENo,
Attorney General.

WirLiam M. RUTTER,
Deputy Attorney General.

OPINION No. 413

Tazation—Payment under unconstitutional or misinterpreted statute—Limita-
tions on petitions for refund—Fiscal Code of 1929, sec. 806(a), as amended—
“Court of final jurisdiction’—Subordinate courts—Statutory Construction Act
of 1987, secs. 83 and 62—Entry of judgment against Commonwealth by stipula-
tion of counsel.

1. The words “court of final jurisdiction” as used in section 503(a)4 of The
Fiscal Code of April 9, 1929, P. L. 343, as last amended by the Act of August 5,
1941, P. L. 797, establishing a five-year period of limitations for the filing of a
petition for refund of taxes paid under a statutory provision subsequently held
unconstitutional or under an interpretation of such provision subsequently held
erroneous, are, under sections 33 and 52 of the Statutory Construction Act of
May _28, 1937, P. L. 1019, to be construed to mean that court of record, either
appellate or subordinate, by which a particular issue has been finally determined
in the sense that there is no further action, litigation or appeal with respect to
that issue, and not as equivalent to the term “court of last resort.”

2. Where in a case involving the oconstitutionality of interpretation of a
statute, judemnent is entered against the Commonwealth by stipulation of counsel,



132 OPINIONS OF THE ATTORNEY GENERAL

the period of limitations on the filing of & petition for refund of the taxes involved
is, under section 503(a) of The Fiscal Code, two years rather than five years.

Harrisburg, Pa., January 26, 1942.

Honorable Ralph L. Walker, Acting Secretary, Board of Finance and
Revenue, Harrisburg, Pennsylvania.

Sir: You have asked to be advised as to the time within which
certain petitions for refund of taxes or other moneys must be filed
with the Board of Finance and Revenue under Section 503 of The
Fiscal Code of April 9, 1929, P. L. 343, as last amended by the Act of
June 6, 1939, P. L. 261, 72 P. S. § 503.

The particular types of refund petitions concerning which you
inquire are the following:

(1) Petitions for refund of taxes or moneys paid under an Act of
Assembly held by a court of record, other than the United States
Supreme Court or the Pennsylvania Supreme Court, either to be
unconstitutional or to have been erroneously interpreted.

(2) Petitions for refund of taxes or moneys of the same type as
those involved in a court case in which the interpretation or constitu-
tionality of a statute has been contested, and in which judgment
against the Commonwealth has been assented to in a stipulation filed
by the attorney representing the Commonwealth and approved by
the court.

The portion of Section 503 of The Fiscal Code which relates to
petitions for refund of the above described types, is clause (a), sub-
division (4) thereof, which provides as follows:

The Board of Finance and Revenue shall have the power,
and its duty shall be,

(a) To hear and determine any petition for the refund of
taxes, license fees, penalties, fines, bonus, or other moneys
paid to the Commonwealth and to which the Commonwealth
1s not rightfully or equitably entitled, and, upon the allow-
ance of any such petition, to refund such taxes, license fees,
penalties, fines, bonus, or other moneys, out of any appropria-
tion or appropriations made for the purpose, or to credit
the account of the person, association, corporation, body
politie, or public officer entitled to the refund. All such peti-
tions must be filed with the board within two years of the
payment of which refund is requested, except

* *® ¥* * *

(4) When any tax or other money has been paid to the
Commonwealth, under a provision of an act of Assembly
subsequently held by the court of final jurisdiction to be -
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unconstitutional, or under an interpretation of such provi-
ston subsequently held by such court to be erroneous. In such
case, the petition to the board shall be filed within five years
of th;a payment of which a refund is requested. * * * (Italics
ours.

Clearly, both of the problems involved in this opinion are governed
by a few key words in subdivision (4) of the foregoing statutory
provisions. The answer to the first question depends upon the type of
court intended by the words “the court of final jurisdiction.” The
answer to the second question depends upon the type of action or ruling
contemplated by the legislature when it used the words “held by the
court of final jurisdiction.”

Turning first to a consideration of the type of court meant by
section 503 (4), we find that the phrase “court of final jurisdiction”
is not customarily used in designating any particular class of courts.
A diligent search has failed to reveal any Pennsylvania cases in
which the meaning of this particular phrase has been discussed.
Apparently, it has been the position of the board in the past that this
phrase is equivalent to “court of last resort,” or in other words, that
it refers only to the Supreme Court of the United States or the Supreme
Court of Pennsylvania.

It is a matter of some difficulty to decide whether this construction
by the board is correct. However, we believe it possible to arrive at
the legislative intent in this respect by applying established rules of
statutory construction. The Statutory Construction Act of May 28,
1937, P. L. 1019, 46 P. 8. § 501, provides, inter alia, the following
rules for the construction of statutes:

Section 33. Words and phrases shall be construed accord-
ing to rules of grammar and according to their common and
approved usage; * * ¥,

* * * * *

Section 52. In ascertaining the intention of the Legislature
in the enactment of a law the courts may be guided by the
following presumptions among others:

(1) That the Legislature does not intend a result that is
absurd, impossible of execution or unreasonable;

(2) That the Legislature intends the entire statute to be
effective and certain;

An application of these principles to the statutory provision before
us leads us to the conclusion that the legislature did not intend the
words “the court of final jurisdiction” to be construed as equivalent
to the phrase “‘court of last resort.” This latter phrase has acquired
a well understood and generally accepted meaning. In 15 Corpus
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Juris 689, the phrase “court of last resort” is defined as “one from
which there is no appeal,” and this is the meaning generally ascribed
to that phrase. Certainly it can be assumed that the legislature was
acquainted with the phrase “court of last resort,” and that if it had
meant to refer only to the United States Supreme Court or the Penn-
sylvania Supreme Court, in Section 503 (4) of The Fiscal Code, it
would have used that phrase. The fact that the legislature was
familiar with the phrase “court of last resort” is clearly evidenced in
The Statutory Construction Act itself, wherein the following provi-
sion appears in Section 52, subdivision (4):

That when a court of last resort has construed the lan-
guage used in a law, the Legislature in subsequent laws on
the same subject matter intend the same construction to be
placed upon such language; (Italics ours.)

Clearly, therefore, the legislature intended something other than
“court of last resort” when it used the phrase “the court of final
jurisdiction.” Our opinion in this respect is supported by a considera-
tion of the reasons behind the adoption of this section, as well as the
practical results of its operation.

There are several sound reasons why the period of limitation for
filing petitions for refund should be lengthened from two to five years,
when it appears by a court decision that a statute is unconstitu-
tional or has been erroneously construed.

In the first place, such a court decision establishes a definite judi-
cial precedent to guide the board in granting the refund, and there
should not be as much reluctance in applying the longer statute of
limitations under such circumstances as might be the case where the
decision upon the refund claim was solely the responsibility of the
board. In the second place, so far as most state taxes are concerned,
it is usually more than two years after the taxes are paid before a
contest as to the validity of such payments can be carried into court
and a decision obtained. Consequently, it was deemed proper to
extend the period from two to five years in such cases.

With these considerations in mind, it seems entirely unlikely that
the legislature intended to allow the more liberal five-year limitation
period only when there has been a ruling by the Pennsylvania Supreme
Court or the United States Supreme Court. There is frequently an
equal need and justification, for the five-year period where the case has
gone no further than a subordinate state of Federal court, for even in
such situations more than two years have usually elapsed before
judgment is obtained.
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Moreover, when litigation involving the interpretation or construc-
tion of State tax or revenue statute terminates in a subordinate court,
it is almost invariably because the Commonwealth feels the issue was
correctly decided, and does not merit an appeal. Accordingly, such
a subordinate court ruling would furnish a sound and definite precedent
for granting refunds, and for extending the limitation period. In any
event, it is only logical to assume that the legislature did not intend
to have the application of thetwo or five-year limitation period deter-
mined solely by whether the Commonwealth might elect to appeal from
a subordinate court decision construing a revenue-raising statute.

In this connection it is also to be remembered that Section 503 of The
Fiscal Code is a remedial statute and, as such, should be liberally con-
strued. In 59 Corpus Juris, page 1107, the following statement
appears:

* * * Tn construing such statutes, regard should be had
to the former law, the defects or evils to be cured or abolished,
or the mischief to be remedied, and the remedy provided;
and they should be interpreted liberally to embrace all cases
fairly within their scope, so as to accomplish the object of
the legislature, and to effectuate the purposes of the statute
by suppressing the mischiefs and advancing the remedy, pro-
vided it can be done by reasonable construction in further-
ance of the object. * * *

In view of the foregoing considerations, it may logically be accepted
that the words “the court of final jurisdiction” were intended to mean
that court of record, either appellate or subordinate, by which a par-
ticular issue has been finally determined, in the sense that there is
no further action, litigation, or appeal, with respect to that issue.
This construction of the term “court of final jurisdiction” is sup-
ported by the fact that the legislature used the definite article “the”
just before it, rather than the indefinite article “a.” In thus using
the word “the” the legislature evidently intended to designate, not
a general type of court, such as a court of last resort, but the court
which exercised final jurisdiction in the particular case involved.

The word “final” describing the word “jurisdiction” in section
503 (4), was undoubtedly used in the sense ascribed to it in Webster’s
International Dictionary, 2nd Edition, wherein it is stated “final”
means that:

# # * which ends the action or proceeding in the court
that makes it, leaving nothing further to be determined by
the court, or to be done except the administrative execution
of the decision, * * *,

The legislature probably elected to use the word “final” in section
503 (4) because most court rulings, whether inferior or appellate, are
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not entirely decisive of the cause until a certain period has elapsed
within which counsel may file appeals, petitions for re-argument, peti-
tions for rehearing, ete. Obviously the legislature did not intend the
Board of Finance and Revenue to begin granting refunds on the basis
of a court decision until it became final, and it accordingly used the
phrase “the court of final jurisdiction.”

We are convinced, therefore, that the five-year limitation period
within which petitions for refunds may be filed for moneys paid under
a statute held by a court of final jurisdiction to be unconstitutional
or to have been erroneously applied, is available whenever there has
been a final ruling by a court of record, whether such court be a sub-
ordinate court or a court of last resort.

We now turn to a consideration of your second question, which is
whether a stipulation for judgment against the Commonwealth en-
tered into by an attorney representing the taxpayer and the attorney
for the Commonwealth, and filed without the approval of the court,
may ever be the basis for allowing the five-year period for filing
refund petitions.

In the first place, it must be remembered that the words of section
503 (4) are “held by the court of final jurisdiction.” This clearly con-
templates an express judicial ruling upon the constitutionality or con-
struction of a statute. In order for the ruling to be made the basis of
other refunds by the Board of Finance and Revenue, it must obviously
contain a statement pointing out the respects in which the statute is
unconstitutional or has been erroneously applied. Stipulations for
judgment filed in cases involving State revenues almost invariably
are little more than computations of the amount due and contain no
order of a court or approval of the stipulations by the court. There
is no discussion of the constitutionality or construction of the statute
involved. Therefore, we do not feel that a case terminated by such
a stipulation is one which can properly be made the basis for permit-
ting the five-year limitation period.

An analogy supporting this conclusion might be found in the law
of stare decisis. In this respect it is stated in 21 C. J. 8., page 383, as
follows:

A consent decree cannot be considered a precedent in a
later case; nor can a mere concession of counsel be regarded as
a judicial establishment of the point conceded.

Similarly, since the five-year limitation period was only intended
to be available wherc there is a court ruling to serve as a precedent,

we do not feel that a stipulation of counsel should be considered as
equivalent to a court ruling.
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It is our opinion: 1. That the words “the court of final jurisdie-
tion” in Section 503 (4) of The Fiscal Code of April 9, 1929, P. L. 343,
as last amended by the Act of June 6, 1939, P. L. 261, 72 P. S. § 503,
do not mean “court of last resort.”” Therefore, petitions for refunds
of taxes or other moneys may be filed within five years of the payment
thereof in any case where such funds have been paid to the Common-
wealth under a statute held to be unconstitutional, or to have been
erroneously interpreted, by a court of record in a decision or ruling
which has become final.

2. That a judgment against the Commonwealth entered by stipu-
lation of counsel in a case involving the constitutionality or inter-
pretation of a revenue statute, is not sufficient to extend the period
for filing refund petition from two to five years.

Very truly yours,
DEPARTMENT OF JUSTICE,

Cravpe T. ReNo,
Attorney General.

Frank A. SiNoN,
Deputy Attorney General.

OPINION No. 414

Milk—Regulation by State and Federal authorities—State—Pennsylvania Milk
Control Commisston—Pennsylvania Milk Control Law of 1937, as amended—
United States Secretary of Agriculture—Agricultural Marketing Agreement Act
of 1937 as amended—DMinimum prices to producers—Mazimum and minimum
prices to dealers—Weighing and testing—T'rade practices—Bonds—Licenses—
Records.

1. The fixing of minimum prices to be paid by dealers to producers for milk
handled in the Philadelphia milk marketing area by the Secretary of Agriculture
of the United States pursuant to the Agricultural Marketing Agreement Act of
June 3, 1937, Stat. at L. 246, as amended, has suspended the power of the Penn-
sylvania Milk Control Commission to fix such prices, and has likewise suspended
the power of the commission to fix minimum prices to be paid by consumers and
others to dealers for such milk, but it does not prevent the exercise by the com-~
mission of its power to fix maximum prices to be charged consumers for such
milk, nor does it suspend the commission’s power to regulate the weighing,
sampling, and testing of such milk, or to establish reasonable trade practices
and regulate methods of distribution, delivery and sale of milk, such as requiring

bottle deposits.

2. The fixing of minimum prices to be paid by dealers to producers for milk
handled in the Philadelphia milk marketing area by the Secretary of Agriculture
of the United States pursuant to.the Agricultural Marketing Agreement Act of
June 3, 1937, 50 Stat. at L. 246, as amended, does not relieve milk dealers of the



138 OPINIONS OF THE ATTORNEY GENERAL

duty of filing bonds for the protection of milk producers with the Pennsylvania
Milk Control Commission, or of obtaining licenses from the commission, or of
keeping records and filing them with the commission, all required by the Penn-
sylvania Milk Control Act of April 28, 1937, P. L. 417, as amended by the Act of
July 24, 1941, P. L. 443.

Harrisburg, Pa., April 16, 1942,

Honorable John M. McKee, Chairman, Milk Control Commission,
Harrisburg, Pennsylvania.

Sir: You have asked us for our opinion concerning the power and
authority of the Milk Control Commission in the Philadelphia Milk
Marketing Area as the result of Federal price regulation in that area
under the Agricultural Marketing Agreement Act of 1937 and its
amendments.

You state that during the spring and summer of 1941 the Inter-
State Milk Producers Cooperative, Inec., petitioned the Milk Control
Commission, under the Milk Control Law, for hearings to increase
minimum prices to be paid to producers for milk by dealers. On July
25, 1941, Official General Order No. A-73 of the Commission in-
creased minimum prices to be paid producers. Not satisfied with this
increase, the producers demanded a further hearing, which was held
October 15, 16, 17 and 18, 1941. They also petitioned the Secretary
of Agriculture of the United States for a hearing under the Agri-
cultural Marketing Agreement Act of 1937 and its amendments. After
correspondence between the United States Department of Agriculture
and the Commission, it was agreed that a joint hearing would be held
by the Commission and a hearing officer appointed by the Department
of Agriculture. Accordingly, a joint hearing, beginning October 23,
1941, and ending December 5, 1941, was held in Philadelphia to hear
testimony on costs and other matters relating to the production and
distribution of milk for the Philadelphia Milk Marketing Area. Mean-
while, the Milk Control Commission promulgated and Governor James
approved Official General Order No. A-79, which again raised mini-
mum prices to be paid producers for milk. The two increases raised
minimum prices to be paid producers for milk used for consumption
in fluid form from $2.98 to $3.58 per hundredweight. The retail price
to consumers for market milk advanced under the two orders from
$0.12 to $0.14 per quart.

The Milk Control Commission has found from its consideration of
the record at the joint hearing that no change in the present order
should be made. The United States Secretary of Agriculture has
promulgated a tentative order fixing prices to be paid producers for
milk handled in the Philadelphia Milk Marketing Area. You state
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that this proposed order has been approved by the required number
of producers and has been made effective on April 1, 1942. You ask
whether this order has limited the powers of the Milk Control Com-
mission in the Philadelphia Area, and if so, to what extent.

Several matters are involved:

1) Minimum prices to be paid producers for milk;

2) Minimum prices to be charged consumers for milk;
3) Maximum prices to be charged consumers for milk;
4) Licensing of milk dealers;

(
(
(
(
(5) Bonding of milk dealers;
(

6) Record and reports of milk dealers and trade practices.

1. MiniMUM Prices To BE Pamp PropUcERS FOrR MILK

The order of the Secretary of Agriculture of the United States regu-
lating the handling of milk in the Philadelphia, Pennsylvania, Milk
" Marketing Area, provides for the payment of minimum prices to pro-
ducers for milk handled in the Philadelphia Area. Part of this milk
originates outside of Pennsylvania. This order has been promulgated
by the Secretary of Agriculture pursuant to the Agricultural Market-
ing Agreement Act of 1937, Act of Congress of June 3, 1937, Chapter
296, as amended by the Act of August 5, 1937, Chapter 567, the
Act of April 13, 1938, Chapter 143, and the Act of May 31, 1939,
Chapter 157, 7 U. 8. C. A. Section 608 et seq. The constitutionality
of this act has been sustained by the Supreme Court of the United
States. United States v. Rock Royal Cooperative, Inc., 307 U. S. 533,
59 8. Ct. 993, 83 L. Ed. 1446 (1939); H. P. Hood & Sons, Inc., v.
United States, 307 U. S. 588, 59 S. Ct. 1019, 83 L. Ed. 1478 (1939).

You have stated.that about thirty percent of the milk handled in
the Philadelphia Area originates in other states, principally Delaware
and Maryland, while the remainder is produced in Pennsylvania. The
Federal act authorizes the Secretary of Agriculture to fix minimum
prices to be paid producers for milk handled in the current of inter-
state or foreign commerce or which directly burdens, obstruets or
affects interstate or foreign commerce in milk, The power of the
Secretary of Agriculture of the United States to regulate the handling
of milk in the Philadelphia area includes the power to prescribe
minimum prices to be paid producers for milk handled in the Phila-
delphia area that is produced in Pennsylvania as well as milk coming
into that area from other states. United States v. Wrightwood Dairy
Co., — U. 8. —, 62 8. Ct." 523, 86 L. Ed, — (1942) ; United States v.
Adler’s Creamery, 107 Fed. (2d) 987 (C. C. A. 2, 1939); Roloff v.
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Perdue, 33 Fed. Supp. 513 (D. C. Iowa, 1940). The Secretary of
Agriculture has apparently exercised that power.

Section 803 of the Pennsylvania Milk Control Law of April 28,
1937, P. L. 417, as amended by the Act of July 24, 1941, P. L. 443,
31 P. 8. § 700j-101 et seq., provides for the fixing, by the Milk Control
Commission of minimum prices to be paid producers for milk. So long
as the Secretary of Agriculture did not exercise his authority to regu-
late the prices to be paid producers for milk handled in the Philadel-
phia Area, the Milk Control Commission had authority to fix those
prices. Milk Control Board v. Eisenberg Farm Products, 306 U. 8.
346, 59 8. Ct. 528, 83 L. Ed. 752 (1939).

The Federal minimum price order supersedes the minimum price
order of the Milk Control Commission regulating the same matter, and
so long as the Federal order remains in effect the orders of the Milk
Control Commission regulating the Philadelphia Area are not en-
forceable as to minimum prices to be paid producers for milk. Clover-
leaf Butter Co. v. Patterson, — U. 8. —, 62 S. Ct. 491, 86 L. Ed. —
(1942). Of course, if the Federal order becomes inoperative the
State order will again automatically become operative. New York Cen-
tral Railroad Co. v. Public Service Commission of New York, 268 Fed.
558 (D. C.N.Y.,, 1920); Tua v. Carriere, 117 U. 8. 201, 6 S. Ct. 565, 29
L. Ed. 855 (1886) ; Butler v. Goreley, 146 U. S. 303, 13 8. Ct. 84, 36 L.
Ed. 981 (1892); Central Pacific R. Co. v. Nevada, 162 U. 8. 512, 16 S.
Ct. 885, 40 L. Ed. 1057 (1896); Public Service Commission v. New
York Central R. Co., 230 N. Y. 149, 129 N. E. 454 (1920).

2. MinmMuM Prices To Be Pamp To MiLk DEALERS BY CONSUMERS
AND OTHERS FOR MILK

It is a closer question as to whether the Milk Control Commission
retains power to fix minimum prices to be paid by consumers and
others to dealers for milk. The Agricultural Marketing Agreement
Act of 1937, as amended, does not provide for the fixing of wholesale
or retail prices for milk. The question then is whether the fixing of
minimum wholesale and retail prices is so closely integrated with and
a part of fixing prices to be paid producers as to also be superseded
by Federal regulation. To answer that question we must consider
the provisions of the Milk Control Law of April 28, 1937, P. L. 417,
as amended by the Act of July 24, 1941, P. L. 443. The preamble
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to that act set forth that milk is the most necessary human food and
that consumers “are not assured of a constant and sufficient supply
of pure and wholesome milk unless the high cost of maintaining sani-
tary conditions of production and standards of purity is returned to
the producers of milk.”

Section 801 of the Milk Control Law, as amended, provides that
the Milk Control Commission ‘“shall ascertain and maintain such
prices for milk in the respective milk marketing areas as will be
most beneficial to the public interests, best protect the milk industry
of the Commonwealth, and insure a sufficient quantity of pure and
wholesome milk to inhabitants of the Commonwealth, having special
regard to the health and welfare of children residing therein.” In fixing
prices, the Milk Control Commission “shall base all prices upon all
conditions affecting the milk industry in each milk marketing area,
including the amount necessary to yield a reasonable return to the
producer, which return shall not be less than the cost of production
and a reasonable profit to the producer, and a reasonable return to
the milk dealer or handler.”

Section 802 provides that the Milk Control Commission shall fix
minimum wholesale and retail prices for milk. It also provides that
-the Milk Control Commission may- fix minimum prices for certain

milk products and may fix maximum wholesale and retail prices for
milk.

Section 803 provides that the Milk Control Commission shall fix “the
minimum prices to bé paid by milk dealers or handlers to producers
for milk sold or delivered or made available on consignment or
otherwise by producers to dealers or handlers.” The fixing of prices to
be paid by milk dealers or handlers to producers for milk to be used
solely in manufacturing milk produets is made discretionary with the
Milk Control Commission.

Tt will thus be seen that the purpose of the Milk Control Law is
primarily to assure the consuming public of sufficient milk at all times.
Continuous production of milk is to be assured by fixing minimum
prices to be paid producers for milk. The fixing of minimum prices
to be charged by milk dealers is necessarily dependent upon the amount
to be paid producers. To the minimum price to be paid producers is
to be added sufficient to pay the cost of distributing milk and to
afford a reasonable return to milk dealers. See Commonwealth v.
Licini, 138 Pa. Superior Ct. 277, 10 A. (2d) 923 (1940).

In the present case, the Milk Control Commission has not found
it necessary to provide as high minimum prices as the Secretary of
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Agriculture of the United States in order to maintain an adequate
supply of pure and wholesome milk. The Secretary of Agriculture
feels that higher prices are necessary. The Milk Control Commission
believes that the fixing of higher prices instead of returning more to
producers will cause many milk dealers to do business in such a
way as to avoid paying these prices, as, for example, by purchasing
western cream and refusing to take milk from local producers. If the
Milk Control Commission were to fix resale prices it would have to fix
them on the minimum prices that it found necessary for producers.
This would establish a lower schedule of retail and wholesale prices
than will be necessary to pay producers the minimum prices fixed by
the Secretary of Agriculture. In such case, orders of the Milk Control
Commission would tend either to provide dealers with less than suffi-
clent margin on which to operate or to interfere with the amount
producers would receive. The result would be a tendency to cause
lower returns to producers on some classes of milk. This would be
direct interference with the authority exercised by the Secretary of
Agriculture of the United States. Such interference, as pointed out
above, cannot constitutionally exist. The State power must yield to
the Federal power as long as the Federal power is exercised. Clpver-
leaf Butter Co. v. Patterson, — U. 8. —, 62 8. Ct. 491, 86 L. Ed. —
(1942).

We are not unmindful of the provisions of the Milk Control Law
and the Agricultural Marketing Agreement Act that enable joint ac-
tion by both State and Federal authorities.

Section 10 (i) of the Agricultural Marketing Agreement Act, as
amended, 7 U. S. C. A. Section 610 (i) provides:

The Secretary of Agriculture upon the request of the duly
constituted authorities of any State is directed, in order to
effectuate the declared policy of this chapter and in order to
obtain uniformity in the formulation, administration, and en-
forcement of Federal and State programs relating to the regu-
lation of the handling of agricultural commodities or products
thereof, to confer with, and hold joint hearings with the duly
constituted authorities of any State, and is authorized to co-
operate with such authorities; to accept and utilize, with the
consent of the State, such State and local officers and em-
ployees as may be necessary; to avail himself of the records
and facilities of such authorities; to issue orders (subject to
the provisions of section 608c of this title) complementary to
orders or other regulations issued by such authorities; and to
make available to such State authorities the records and fa-
cilities of the Department of Agriculture . . .
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Section 311 of the Milk Control Law, as amended, 31 P. S. §
700j-311, provides:

The Commission is hereby vested with authority to confer
with legally constituted authorities of other states and of the
United States with respect to uniform milk control within the
states and as between states. The Commission is authorized
to join with such authorities of other states and with the au-
thorities of the United States to conduct joint investigations,
to exchange information, hold joint hearings and issue joint,
complementary or concurrent orders, and to enter into a
compact or compacts for such uniform milk control, subject

to such Federal approval as may be authorized or required
by law.

These provisions indicate that if the State and Federal authorities,
as the result of joint action, reach the same conclusion as to minimum
prices to be paid producers, an order of the Milk Control Commission
fixing wholesale and retail prices of milk would stand. Congress
has manifested its assent to a State order fixing minimum retail and
wholesale prices of milk made on the basis of the minimum prices
to be paid producers determined by the Secretary of Agriculture and
concurred in by the State authority. Having shown its assent to this
extent, it is clear that Congress intended that Federal regulation
should extend no further. The provision of Section 10 (i) of the
Agricultural Marketing Agreement Act, as amended, would have
little meaning otherwise. As has been pointed out above, when Con-
gress regulates minimum prices for milk distributed in a market part
of which is obtained through interstate commerce, the order applies
to all the milk distributed in that market, whether it moves in inter-
state commerce or not. A concurrent State order as to minimum prices
to be paid producers for milk distributed in that market would be
meaningless. United States v. Rock Royal Cooperative, Inc., 307 U. S.
533, 59 S. Ct. 993, 83 L. Ed. 1446 (1939); United States v. Wrightwood
Dairy Co., — U. 8. —, 62 8. Ct. 523, 86 L. Ed. — (1942). An order
fixing minimum wholesale and retail prices would not be meaningless,
however, but would be complementary to the Federal order.

The failure of the Milk Control Commission and the Secretary of
Agriculture to arrive at the same conclusions may mean that “the
hopes for a coordinated and integrated dual system would not ma-
terialize” (Buckstaff Bath House Co. v. McKinley, 308 U. S. 358,
364, 60 S. Ct. 279, 282 (1931)), but it does not affect the supremacy
of the Federal order over any conflicting provisions of a State order.
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3. Maximum Prices 7o BeE CuarcEp CoNSUMERS AND OTHERS FOR
Mk BY MiLX DEALERS

The Milk Control Law not only provides for a constant supply of
pure and wholesome milk during periods of economic stress by pro-
viding minimum prices necessary to assure constant production and
distribution of milk, but also provides protection of the public against
exorbitant charges by milk dealers. In fixing minimum prices, the
primary consideration is what is the least cost to produce milk and
get it to the consumer. In fixing maximum prices the primary con-
sideration is whether, assuming that certain prices must be paid pro-
ducers for milk and certain necessary costs exist to distribute the
milk, the public is paying more than a reasonable amount for the milk.
In determining maximum prices, the Milk Control Commission must
accept the amount being paid to producers as a reasonable cost of
the milk dealer’s operation. It must also accept all other reasonable
costs not manipulated by the dealers as a necessary cost of operation.

Granting those costs, the Milk Control Commission must then
determine whether the amount that the public is paying is so exces-
sive over reasonable costs as to require the establishment of a ceiling
on prices. This does not interfere with the administration of the
Federal act. The Federal act does not touch upon maximum prices.

It has uniformly been held that where Congress has not occupied
an entire field of regulation of interstate commerce, that is local in
character, the states retain power to regulate the part of the field not
occupied. Missouri, Kansas & Texas Railway v. Haber, 169 U. S.
613, 18 S. Ct. 488, 42 L. Ed. 878 (1898) ; Reid v. Colorado, 187 U. S.
137, 23 8. Ct. 92, 47 L. Ed. 108 (1902); Savage v. Jones, 225 U. S.
501, 32 8. Ct. 715, 56 L. Ed. 1182 (1912); Townsend ». Yeomans,
301 U. S. 441, 57 8. Ct. 842, 81 L. Ed. 1210 (1937) ; Kelly v. Washing-
ton, 302 U. 8. 1, 58 8. Ct. 87, 82 L. Ed. 3 (1937).

The minimum price established by the Federal Government must
necessarily be considered by the Milk Control Commission in estab-
lishing maximum prices, although the Commission if it were establish-
ing minimum prices to be paid producers would not establish the
same minimum price.

4. WrI1GHING AND TESTING

The preamble to the Milk Control Law sets forth the fact that the
utilization method of paying for milk generally prevails throughout
the milk industry in Pennsylvania and makes it difficult for producers
to know whether they are being paid properly for their milk. Milk
is paid for according to the weight and butterfat test of the milk,
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Under Article VI of the Milk Control Law, as amended, elaborate
provisions are made for protecting milk producers against milk deal-
ers who make payment on the basis of erroneous weights and butterfat
tests. Milk dealers are required to obtain a permit from the Milk
Control Commission for each place of weighing or measuring milk.
The testing of milk for butterfat must be conducted by a tester certified
by the Milk Control Commission. Samples taken for testing purposes
must be taken by testers or weighers and samplers certified by the
Milk Control Commission. The Milk Control Commission may de-
cline to grant or may suspend or revoke a weighing or measuring
permit, a tester’s certificate or a weighing and sampling certificate
for improper sampling, weighing or testing. The method of sampling
and testing milk is set forth in detail.

Article VI of the Milk Control Law, as amended, also directs the
Milk Control Commission to make check tests and other reasonable
tests whenever in its judgment such tests are advisable for the public
welfare. Milk dealers are required to furnish producers with written
statements showing the amount of milk delivered daily and the average
butterfat test of the milk for the period for which payment is made.

These provisions are derived from the Act of May 6, 1925, P. L. 541,
which formerly had placed these powers in the Department of Agri-
culture of Pennsylvania. These provisions are designed to protect milk
producers against fraud, imposition or mistake on the part of dealers
in paying producers for milk. They are separable from the price-
fixing provisions of the Milk Control Law and likewise are separable
from the price-fixing order of the Secretary of Agriculture. The Milk
Control Commission retains power to enforce Article VI of the Milk
Control Law, as amended, even though agents of the United States
Depértment of Agriculture may duplicate some of the testing carried
on by the Milk Control Commission. Hartford Indemnity Co. v.
Tllinois, 298 U. S. 155, 56 S. Ct. 685, 80 L. Ed. 1099 (1936) ; Moulton
u. Williams Fruit Corp., 70 Cal. App. 776, 14 P. (2d) 88 (1932),
affirmed in 218 Cal. 106, 21 P. (2d) 936 (1933).

5. Bownps oF MLk DrALERs

Article V of the Milk Control Law, as amended, requires milk
dealers to file bonds with the Milk Control Commission for the pro-
tection of milk producers. Section 501 of the Milk Control Law, as
amended, provides that these bonds “shall be upon a form prescribed
by the Commission, conditioned for the payment by the milk dealer
or handler of all amounts due, including amounts due under this act
and the orders of the Milk Control Commission, for milk purchased
or otherwise acquired from producers by the milk dealer or handler
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during the license year upon such terms and conditions as the Milk
Control Commission may prescribe.”

Like the weighing, sampling and testing of milk the bonding of
milk dealers is a protection to producers of milk not necessarily re-
lated to price-fixing. While the bond protects the payment of minimum
prices fixed in orders of the Milk Control Commission, the condition
is not limited to that. The bonding provisions of the Milk Control
Law are broad enough to protect producers whether the price be fixed
by contract between the producer and dealer, by an order of the Milk
Control Commission, or by an order of another authority having
jurisdiction to fix such prices. The bonding provisions of the Milk
Control Law do not interfere with the powers exercised by the Secre-
tary of Agriculture under the Agricultural Marketing Agreement Act.
Hartford Indemnity Co. v. Illinois, 298 U. 8. 155, 56 S. Ct. 685, 80 L.
Ed. 1099 (1936) ; Moulton v. Williams Fruit Corp., 70 Cal. App. 776,
14 P. (2d) 88 (1932), affirmed in 218 Cal. 106, 21 P. (2d) 936 (1933).

The bonding provisions of the Milk Control Law have been upheld
as a protection against the danger of fraud to producers and con-
sumers, as well as a reasonable provision to assure an adequate supply
of pure and wholesome milk to the public. Harrisburg Dairies, Inc., v.
Eisaman, 338 Pa. 58, 62, 11 A. (2d) 875 (1940), Colteryahn Sanitary
Dairy v. Milk Control Commission, 332 Pa. 15, 1 A. (2d) 775 (1938);
Commonwealth v. Licini, 138 Pa. Superior Ct. 277, 10 A. (2d) 923
(1940). TFederal price-fixing is not a substitute for the financial se-
curity provided by these bonds.

6. LicEnsiNg or MLk DEALERS

Article IV of the Milk Control Law, as amended, requires milk
dealers to be licensed by the Milk Control Commission. Any buying,
selling or distribution of milk in Pennsylvania, with certain limited
exceptions, must be conducted by a licensed milk dealer. While some
of the milk may be purchased by transactions in interstate commerce,
most of the equipment of a milk dealer required to be licensed is local
in character and does not involve interstate commerce. See Seelig v.
Baldwin, 7 Fed. Supplement 776 (C. C. N. Y. 1934), affirmed in 293
U. S. 523 (1935).

The licensing of milk dealers engaged in interstate commerce is
within the powers of a state in the absence of like regulation by Con-
gress: California v. Thompson, 313 U. S. 109, 61 S. Ct. 930, 85 L. Ed.
1219 (1941); Hartford Indemnity Co. v. Illinois, 298 U. S. 155, 56
S. Ct. 685, 80 L. Ed. 1099 (1936).
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In order to obtain a license the milk dealer must show the Com-
mission his financial condition and set forth facts that show adequate
technical personnel and facilities properly to conduct the business of
receiving and handling milk. The licensing of milk dealers is a protec-
tion to the public in assuring that only milk dealers able to furnish
competent and adequate distribution of milk will be allowed to operate.
These provisions are a protection to producers who must depend upon
the milk dealers to pay them for their product and to other milk
dealers who would be subject to unfair competition and ruthless trade
practices by the financially irresponsible. While the Milk Control
Commission will not carry on its minimum price-fixing activities in
the Philadelphia markets, its other activities wlll be carred on.

Since the cost of administering the Milk Control Law is only par-
tially met by license fees and the remaining cost (about 50%) is
paid out of the General Fund, the schedule of license fees set forth
in Sections 408, 409 and 410 of the Milk Control Law must remain in
effect. Rock v. Philadelphia, 328 Pa. 382, 196 A. 59, 114 A. L. R.
567 (1938), affirming 127 Pa. Superior Ct. 143, 191 A. 669 (1937).

7. REecorps, REPorTS, INFORMATION AND TRADE PRACTICES

Article VII of the Milk Control Law, as amended, requires milk
dealers subject to license to keep full records of their activities within
the Commonwealth. In addition they are required to file reports with
the Milk Control Commission in order to enable the Milk Control
Commission to perform its functions. These records and reports are
necessary to enable the Milk Control -Commission to check on the
amounts owing producers for milk and to assure the sustained opera-
tion of the milk industry throughout the State. These records and
reports while relevant to minimum prices to be paid producers or con-
sumers are not limited to such matters. They are relevant to deter-
mine whether the Milk Control Commission should fix maximum
prices and whether milk dealers are engaging in such activities as the
Milk Control Commission is empowered or directed to regulate. The
existence of a Federal minimum price order in the Philadelphia market
does not relieve the dealer operating in that market from continuing
to keep the records required by the Milk Control Law and filing the
reports required to be filed with the Milk Control Commission. Champ-
lin Refining Co. v. Corporation Commission of Oklahoma, 286 U. S.
210, 52 S. Ct. 559, 76 L. Ed. 1062 (1932); Natural Gas Pipeline Co.
of America v. Slattery, 302 U. S. 300, 58 S. Ct. 199, 82 L. Ed. 276
(1937) ; Independent Gin & Warehouse Co. v. Dunwoody, 40 F. (2d) 1

(C. C. A. 5, 1930).
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Section 301 of the Milk Control Law, as amended, provides that
the Milk Control Commission shall regulate the entire milk industry
in Pennsylvania. The Milk Control Commission is empowered to
establish reasonable trade practices, systems of production. control
and marketing area committees. These are matters local in nature
with which the Federal Government is not concerned under its price-
fixing order. You have asked whether the Milk Control Commission
still has authority under its power to regulate the distribution, de-
livery and sale of milk and the establishment of reasonable trade
practices to issue an order prescribing a bottle deposit by consumers
to milk dealers to assure the return of bottles after use by the con-
sumers. The establishment of a bottle deposit is a reasonable regula-
tion to prevent the wanton destruction and careless loss of milk bottles.
This will not interfere with prices paid for milk and is a reasonable
measure for the protection of the milk industry in the Philadelphia
market. It has no tendency to interfere with the Federal order. See
Atchison, Topeka & Sante Fe Railway Co. v. Railroad Commission
of California, 283 U. 8. 380, 51 S. Ct. 553, 75 L. Ed. 1128 (1931).

It is, therefore, our opinion that:

1. The fixing of minimum prices to be paid producers for milk by
the Secretary of Agriculture of the United States has suspended the
power of the Milk Control Commission to fix minimum prices to be
paid producers by dealers for milk handled in the Philadelphia Milk
Marketing Area.

2. The fixing of minimum prices to be paid producers for milk by
the Secretary of Agriculture of the United States has suspended the
power of the Milk Control Commission to fix minimum prices to be
paid by consumers and others to milk dealers for milk.

3. The order of the Secretary of Agriculture of the United States
fixing minimum prices to be paid producers for milk does not prevent
the exercise by the Milk Control Commission of its power to fix maxi-
mum prices to be charged consumers for milk in the Philadelphia
Milk Marketing Area.

4. The establishment of a Federal order fixing minimum prices to
be paid producers for milk handled in the Philadelphia Milk Market-
ing Area does not suspend the powers and duties of the Milk Control
Commission to assurc honest and accurate weighing, sampling and
testing of milk handled in the Philadelphia Milk Marketing Area. .

5. The cstablishment of a Federal order fixing minimum prices to
be paid producers for milk handled in the Philadelphia Milk Market-
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ing Area does not relieve milk dealers of the duty of filing with the
Milk Control Commission bonds for the protection of milk producers.

6. The establishment of a Federal order fixing minimum prices to
be paid producers for milk handled in the Philadelphia Milk Market-
ing Area does not relieve milk dealers from the necessity of obtaining
licenses from the Milk Control Commission to conduct the business
of selling, distributing or manufacturing milk in the Philadelphia Milk
Marketing Area.

7. The establishment of a Federal order fixing minimum prices to
‘be paid producers for milk handled in the Philadelphia Milk Market-
ing Area does not relieve milk dealers from keeping the records or
filing with the Milk Control Commission the reports required to be
filed by the Milk Control Law, as amended.

8. The establishment of a Federal order fixing minimum prices to
be paid producers for milk handled in the Philadelphia Milk Market-
ing Area does not take away from the Milk Control Commission its
power to establish reasonable trade practices and regulate methods of
distribution, delivery and sale of milk, such as the requiring of bottle
deposits to be paid by consumers to assure the return of bottles to
milk dealers.

Very truly yours,

DEPARTMENT OF JUSTICE,

Craupe T. Reno,
Attorney General.

Frank E. Cowmo,
Deputy Attorney General.

OPINION No. 415

Incompetents—Removal to State institution—Liability for costs—Commonwealth
—Mental Health Act of 1928, sec. 601, as amended—Source of payment—Gen-

eral Appropriation Act of 1941.

1. The costs of admission or commitment, including the expenses of removal,
to any mental hospital of a patient who is mentally ill, mentally defective,
epileptic, or inebriate, are chargeable to the estate of such patient or to the
person liable for his support, provided that if such estate or person is unable
to pay the same the Commonwealth, and not the county or poor district, is liable
for such costs, in accordance with the provision of section 501 of The Mental
Health Act of July 11, 1923, P. L. 998, as amended by the Act of October 11, 1938,
P. L. 63.

9. Such costs of admission or commitment, including the expenses of removal,
of a patient to a -mental hospital as are chargeable against the Commonwealth
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under section 501 of The Mental Health Act of July 11, 1923, as amended, are
payable out of moneys appropriated under The General Appropriation Act of
June 20, 1941, no. 12-A, to provide for the payment of all expenses of main-
tenance and operation necessary for the proper conduct of the work of the institu-
tions established for the care and treatment of the insane.

Harrisburg, Pa., April 22, 1942.

Honorable E. Arthur Sweeney, Secretary of Welfare, Harrisburg,
Pennsylvania.

Sir: We have your request for advice concerning the costs of
commitment of mental patients and their transportation to State in-
stitutions under the provisions of the Act of October 11, 1938, Special
Session, P. L. 63, 50 P. S. § 141.

Yiou call our attention to the fact that formerly these costs were
borne by the county or poor district. In substance, you inquire how
these costs shall hereafter be paid.

Your request involves a consideration of certain provisions of the
Mental Health Act, the Act of 1923, P. L. 998, 50 P. S. § 1, et seq,,
as amended.

Section 501 of said act, as last amended by the Act of October 11,
1938, P. L. 63, reads in part as follows:

Whenever any patient who is mentally ill, mentally defec-
tive, epileptic, or inebriate is admitted to any mental hospital
whether by order of a court or judge, or in any other manner
authorized by the provisions of this act, the cost of such ad-
mission or commitment shall be deemed to include the ex-
penses of removing such patient to the hospital, the fees of
physicians or commissioners, and all other necessary expenses
however incurred. Such costs shall be chargeable to the estate
of such patient, or to the person liable for his support: Pro-
vided, That if such estate or person is unable to pay the
same, the Commonwealth shall be liable for such costs.
(Italics supplied.)

This amendatory Act of 1938, P. L. 63, supra, became effective
June 1, 1939, but the act was subsequently amended by the Act of
May 25, 1939, P. L. 195, 50 P. S. § 21, so as to become effective June
1, 1941.

Section 501, as amended, is in harmony with section 503 of the
Mental Health Act, supra, as amended by the Act of 1938, P. L. 63,
supra, 50 P. S. § 143, which places the liability for the costs of care
and maintenance, including clothing, in such cases, upon the Common-
wealth, and reads in part as follows:

Whenever any mental patient is admitted, * * * to any
mental hospital maintained wholly or in part by the Com-
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monwealth, the cost of care and maintenance, including cloth-
ing, of such patient * * * if he is financially unable to pay
such expenses or any proportion thereof, then such expenses
or the proportion thereof which cannot be collected from the
patient, or the person liable for his support, shall be paid by
the Commonwealth. (Italics supplied.)

Section 503, supra, was construed in Formal Opinion No. 403, of
the Department of Justice, dated November 21, 1941, addressed to
‘Honorable E. Arthur Sweeny, Secretary of Welfare of the Common-
wealth of Pennsylvania, in which the following conclusion was
reached:

We are of the opinion, therefore, and you are accordingly
advised that the costs of the care and maintenance of a mental
patient in any mental hospital maintained wholly or in part
by the Commonwealth, must be defrayed from the real or
personal property of such patient. If he is financially unable
to pay such expenses or any proportion thereof, then such
expenses or the proportion thereof which cannot be collected
from the patient, or the person liable for his support, shall
be paid by the Commonwealth.

The foregoing amendatory legislation is also in accord with the
theory of State-wide care and maintenance for mental patients, as
stated in the preamble to the act of 1938 which transferred the
mental institutions to the Commonwealth, the Act of 1938, P. L. 53,
50 P. S. § 1051 et seq., which is, in part, as follows:

Experience has proven that the care and maintenance of
indigent mentally ill persons, mental defectives and epileptics
should be centralized in the State Government in order to
insure their proper and uniform care, maintenance, custody,
safety and welfare. (Italics supplied.)

Therefore, we have little difficulty in reaching the conclusion that,
under the circumstances hereinbefore set forth, the Commonwealth is
liable for the costs in question.

Your request raises the further question as to the appropriation out
of which such expenses are to be paid. With reference to this ques-
tion, you call our attention to the fact that the only sources of funds
which might be used for this purpose are the maintenance appropria-
tions of the mental hospitals to which such patients might be com-
mitted or the appropriation to the Department of Welfare for salaries
and general expenses.

The appropriation for salaries and general expenses of the Depart-
ment of Welfare is contained in Appropriation Act No. 12-A, approved
June 20, 1941, The General Appropriation Act of 1941, wherein it is
provided, p. 33, inter alia, as follows:
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TO THE DEPARTMENT OF WELFARE

* = % For the payment of salaries, wages or other com-
pensation of a deputy secretary and other employes; for the
payment of general expenses, supplies, printing and equip-
ment necessary for the proper conduct of the work of the
department, * * * ($392,000).

It must be obvious that the costs of admission or commitment of
mental patients and their transportation to State institutions cannot
be embraced in the foregoing appropriation.

The other appropriation suggested as available for the purpose is
that which includes, among other items, the expenses of maintenance
and operation of institutions for the care and treatment of the
insane.

This appropriation is also included in Appropriation Act No. 12-A,
supra, and is in part as follows:

* * * for the payment of general expenses, supplies and
printing; for repairs, alterations and improvements to plant
and equipment; for improvements to land; for the purchase
of equipment, furniture, furnishings and live stock; for ex-
penses of the boards of trustees and incidental expenses, and
for all other expenses of maintenance and operation neces-
sary for the proper conduct of the work of the Allentown State
Hospital * * * and any other institution established for the
care and treatment of the insane as may be authorized and
approved by the Secretary of Welfare, the sum of twenty-
two million eight hundred -fifty thousand dollars ($22,-
850,000).

It will be noticed that the appropriation covers “all other expenses
of maintenance and operation necessary for the proper conduct of the
work of the” institutions for the insane.

This language has raised a doubt as to whether the cost of the
admission or commitment of a mental patient and the expenses of
removing such patient to the hospital and all other necessary ex-
penses may be considered as expenses of maintenance and operation
necessary for the property conduct of the work of the institutions for
the insane.

However, we are informed that among expenses of maintenance
and operation of such institutions are usually included such costs as
the operation of health clinies outside the mental institutions and
the expenses of social services performed also outside the institutions
in connection with mental patients while on parole.

It is logical to conclude that the expenses incident to the admission,
commitment and transportation of mental patients is an expense of

.
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maintenance and operation necessary for the proper conduct of the
work of the institutions for the insane.

It must be presumed that the legislature intended Appropriation
Act No. 12-A, supra, to include these costs of admission or commit-
ment and transportation of mental patients enumerated in section
501, as amended, supra, since the act itself carries no express appro-
priation for the payment of these expenses.

We are of the opinion that:

1. The costs of admission or commitment including the expenses of
removal to any mental hospital of a patient who is mentally ill,
mentally defective, epileptic, or inebriate, shall be chargeable to the
estate of such patient or to the person liable for his support, provided,
that if such estate or person is unable to pay the same, the Common-
wealth and not the county or poor distriet shall be liable for such
costs, in accordance with the provisions of section 501 of the Mental
Health Act as amended; and

2. Such costs are payable out of moneys appropriated under Appro-
priation Act No. 12-A, The General Appropriation Act of 1941, to
provide for the payment of all expenses of maintenance and operation
necessary for the proper conduct of the work of the institutions estab-
lished for the care and treatment of the insane.

Very truly yours,
DEPARTMENT OF JUSTICE,

Crauvpe T. RENo,
- Attorney General.

H. J. Woobpwarb,
Deputy Attorney General.

OPINION No. 416

School Districts of the Fourth Class—Minimum Salary Law—Reimbursement
Requirements—Computation—Act of August 5, 1941, P. L. 783.

The amount of reimbursement to be made by the Commonwealth is to be
determined by using the reimbursements made in 1940-41, and adding thereto the
amount of mandated increase in salary in all cases in which there is any increase.

Such school districts will continue to receive the same reimbursement that they
received in 1940-41, inasmuch as lhe percentage of basic reimbursement is not
determined on the basis of a new minimum salary requirement, but on the basis
of the required salary for the year 1940-41.
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Harrisburg, Pa., April 28, 1942,

Honorable Francis B. Haas, Superintendent of Public Instruction,
Harrisburg, Pennsylvania,

Sir:  You have requested us to interpret the provisions of the Act
of August 5, 1941, P. L. 783, 24 P.S. § 1164, more commonly known
as the Minimum Salary Law for Teachers of School Districts of the
Fourth Class, in order that your department may properly compute
the reimbursement requirements in this act.

You inform us that there is an ambiguity as to the meaning of
those provisions of this act which are contained in the following ques-
tions which you propound to us.

1. Is the amount of reimbursement to be made by the Com-
monwealth to be computed by applying the schedule of
Clause 19 of Section 1210 and then making an adjustment to
compensate for the increased salary, as compared to the year
1940-41, or is it to be determined by using the amount of re-
imbursement made in 1940-41 and adding thereto the amount
of mandated increase in salary in all cases in which there is
any increase?

2. What happens in those cases in which high school teach-
ers, under the original act, were employed for terms longer
than nine months and were, therefore, already receiving
$1,200 or more? For instance, under legislation prior to the
enactment of Act 288 when a district employed a high school
teacher for ten months it paid a minimum salary of $1,300
and received from the Commonwealth reimbursement based
on that minimum. Under the new law there is an annual
minimum of $1,200 regardless of the number of months.

A specific example of such situations may be presented
as follows: District A is a distriet in which the total true
valuation per teacher is not more than $50,000 and is, there-
fore, for reimbursement purposes a 75% district. It main-
tained for 1940-41 a ten-month high school term, and there-
fore, the minimum salary under the old law was $1,300. The
district was entitled to receive as reimbursement from the
State 75% of this amount or $975. How much reimbursement
would this district be entitled to receive for the school year
1941-42 under the provisions of the new Act which establishes
a minimum annual salary of $1,2007

The General Assembly in passing the Act of August 5, 1941, supra,

amended Clause 7, Section 1210 of the School Code so that it now
reads as follows:

Seven. Districts of the fourth class—Elementary teach-
ers, minimum anntial salary one thousand dollars ($1,000),
minimum annual increment fifty dollars ($50), minimum
number of increments two (2) ; high school teachers, minimum
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an_nl_Jal salary of one thousand two hundred dollars ($1,200),
minimum annual increment fifty dollars ($50), minimum
number of increments two (2). The first increments provided
for hereby shall apply for the school year one thousand nine
hundred forty-two, one thousand nine hundred forty-three.

In addition to the payments now required by law to be
made by the Commonwealth to school districts of the fourth
class on account of salaries of members of the teaching staff,
the Commonwealth shall pay for each elementary and high
school teacher the full amount of the excess prescribed by
these amendments over the minimum salary theretofore re-
quired by law on the basis of the length of the school term
maintained in the district during the school year one thousand
nine hundred forly,—one thousand nine hundred forty-one.

Provided, That the salaries of teachers employed under
contract prior to the effective date of these amendments at
annual salaries greater than the minimum salaries hereby
prescribed shall in no case be decreased through the opera-
tion of these amendments. * * * (Italics ours.)

It is obvious from a study of these provisions that it was the intent
of the legislature to do two things: First, to increase the minimum
salary prescribed for teachers employed in fourth class school dis-
tricts; and, second, to reimburse the school districts in full for any
of the increases provided for in this act over the minimum salary in
effect in fourth class school districts during the school year 1940-41.
That is to say that the “excess” to be paid by the Commonwealth
represents the difference between the new minimum and the old mini-
mum of fourth class school districts in 1941.

Stated in another way, it may be said that the intent of the Gen-
eral Assembly with regard to reimbursements under the provisions of
this act may be briefly said to be that each district, in addition to
the amount which it would regularly receive under the plan of reim-
bursement operative for the school year 1940-41, shall receive such
extra reimbursement as represents the additional cost under the new
minimum salary schedule.

It is apparent that the only portion of the Act of August 5, 1941,
supra, which presents any special difficulty of interpretation is the
paragraph which reads:

In addition to the payments now required by law to be
made by the Commonwealth to school districts of the fourth
class on account of salaries of members of the teaching staff,
the Commonwealth shall pay for each elementary and high
school teacher the full amount of the excess prescribed by
these amendments over the minimum salary theretofore re-
quired by law on the basis of the length of the school term
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maintained in the district during the school year one thou-
sand nine hundred forty,—one thousand nine hundred forty-
one.

Obviously, in applying the provisions of this paragraph when com-
puting the amount of State subsidy on the salary of any teacher in a
district of the fourth class, it is essential to determine the total amount
the district was required to pay for the school year 1940-41 on the
basis of the number of months of school in the district for that year.
If that amount was less than the minimum required under the act,
the difference constitutes an excess which the Commonwealth is re-
quired to bear. If that amount equalled or exceeded the amount re-
quired by the provisions of the Act of August 5, 1941, supra, then
there is no excess in this respect.

The provisions of this paragraph of the Act of August 5, 1941, supra,
require that the reimbursements from the Commonwealth shall consist
of the “full amount of the excess in addition to the payments now re-
quired by law.”

The next step is therefore, clear, namely, to determine what con-
tribution of payment the Commonwealth was required to pay for
1940-41 under the provisions of the law before it was amended by
the Act of August 5, 1941, P. L. 783, supra.

Prior to the enactment of the Act of 1941, supra, the minimum salary
established for teachers in districts of the fourth class was a monthly
rate and not an annual rate. In view of the fact that the minimum
length of the school term heretofore required was only 160 days in
the elementary school and 180 days in the high school, there were
districts in which the number of months that elementary teachers were
paid ranged from eight to ten months and the number of months for
which high school teachers were employed ranged from nine months
to ten months. The minimum monthly salary for elementary teachers
was $100 and the minimum monthly salary for high school teachers
was $130, and consequently the minimum annual salary ranged from
$800 to $1,000 for elementary teachers and from $1,170 to $1,300 for
high school teachers.

These facts just mentioned are of great importance in reaching a
conclusion as to what additional payments really are required by the
Act of 1941. In addition, they are of importance in an interpretation
of Clause 19 of Section 1210 of the School Code which prescribes the
percentage of regular salary which the Commonwealth is obliged to
reimburse to the various school distriets.
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Clause 19 of Section 1210 of the School Code reads in part as fol-
lows:

19. Of the salaries herein provided for full-time teachers,
supervisors, principals and all other full-time members of the
teaching- and supervisory staff in the public schools of the
Commonwealth, the Commonwealth shall pay for the bien-
nium year beginning June first, one thousand nine hundred
and twenty-three, and each biennium year thereafter, to such
school districts as comply with the laws governing the public
schools of the Commonwealth, for the payment of the salaries
of each of said persons employed therein, as shown by the
certificate herein required to be filed with the Superintendent
of Public Instruction in the November immediately preceding
any such biennium year, as follows: * * * in school districts
of the fourth class, for each member of the teaching and su-
pervisory staff, fifty per centum (50%) of the annual mini-
mum salary prescribed herein for teachers in such dis-
tricts; * * *,

Provision 1s also made in clause 19 for reimbursement on the basis
of sixty percentum (60%) in all districts having a true valuation of
more than $50,000, and not more than $100,000, per teacher, and for
reimbursement, on the basis of seventy-five percentum (75%) in all
districts having a true valuation for a teacher of not more than
$50,000. In addition, this section also sets up the method of de-
termining the true valuation per teacher.

In our opinion the provisions of clause 19, supra, were not altered
by the amendment of clause 7 by the Act of 1941 supra, but the
method of applying the provisions of clause 19 has been explained in
the words contained in paragraph two of clause 7 which requires that
the reimbursement is to be for the full amount of the “excess” of
salary on

#* ¥ * the basis of the length of the school term maintained
in the district during the school year one thousand nine hun-
dred forty,—one thousand nine hundred forty-one. * * *

The percentage of basic reimbursement, therefore, is not determined
on the basis of a new minimum salary requirement, but on the basis
of the required salary for the year 1940-41.

By way of further explanation we believe that a simple method of
computing the amount due in each instance is as follows:

1. Salaries of Elementary Teachers

Step 1. Multiply the nuimber of months actually taught in
the district for the school year 1940-1941 by the
minimum monthly rate of salary then required by
law, namely, $100 per month.
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Step 2. If the amount obtained by Step 1 is less than the
new minimum annual salary required, namely,
$1,000, subtract it from $1,000 and multiply the
difference thus obtained by the number of teach-
ers for which reimbursement is being computed.

Step 3. Compute the amount of reimbursement due the
district from the Commonwealth on the salary
paid in 1940-1941 under the provisions of Clause
19 of Section 1210 of the School Code.

Step 4. Add together the results of Step 2 and Step 3,
which will give the total sum to be reimbursed.

II. Salaries of Secondary Teachers

Step 1. Multiply the number of months actually taught
in the district for the school year 1940-1941 by
the minimum monthly rate of salary then required
by law, namely, $130 per month.

Step 2. If the amount obtained by Step 1 is less than the
new minimum annual salary required, namely,
$1,200, subtract it from $1,200 and multiply the
difference thus obtained by the number of teach-
ers for which reimbursement is being computed.

Step 3. Compute under the provisions of Clause 19 of
Section 1210 of the School Code the amount of
reimbursement due the district from the Common-
wealth on the salary required by law for the num-
ber of months taught in 1940-1941.

Step 4. Add together the results of Step 2 and Step 3,
which will give the total sum to be reimbursed.

For both elementary and high school after the first year, there will
be added to the amount determined as above, the total of any manda-
tory increments accruing under the revised provisions of clause 7,
section 1210.

In view of the foregoing, the answer to your first question is that
the amount of reimbursement to be made by the Commonwealth is
to be determined by using the amount of reimbursements made in
1940-41, and adding thereto the amount of mandated increase in
salary in all cases in which there is any increase.

The answer to your second question is that such school districts
will continue to receive the same reimbursement that they received
in 1940-41, inasmuch as the percentage of basic reimbursement is not
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determined on the basis of a new minimum salary requirement, but
on the basis of the required salary for the year 1940-41.

Very truly yours,
DEPARTMENT OF JUSTICE,

Cravne T. RENo,
Attorney General.

Georae J. Barco,
Deputy Attorney General.

OPINION No. 417

Veterans’ Commission—Gratuities for children between the ages of 16 and 21
years—Act of July 28, 1941, Act No. 43-A.

In view of the fact that the recipients of these gratuities will receive the full
course of instruction in three years which they would have received in four years
under the prior practice, and further that the cost remains the same, the Veterans’
Commission can legally expend $800, or so much as falls in the fiscal biennium,
per.child for the education of said child in three calendar years under the provi-
sions of Appropriation Act No. 43-A, approved the 28th day of July, 1941, Appro-
priation Acts 1941, page 73.

Harrisburg, Pa., May 6, 1942,

Honorable R. M. Vail, Acting Adjutant General, Department of Mili-
tary Affairs, Harrisburg, Pennsylvania.

Sir:  You have asked to be advised whether under the provisions
of Appropriation Act No. 43-A, approved the 28th day of July, 1941,
Appropriation Acts page 73, the Veterans’ Commission can legally
expend $800, or so much thereof as falls in the fiscal biennium, per
child for the education of said child in three years instead of in four
years as previously done.

The reason for the inquiry is that many educational institutions are
accelerating their courses of instruction and by the addition of summer
courses shortening the period of instruction from four years to three
years, in order to enable the student to attain earning capacity one
year earlier.

Appropriation Act No. 43-A, approved the 28th day of July, 1941,
provides as follows:

Section 1. The sum of forty thousand dollars ($40,000),
or as much thereof as may be necessary is hereby specifically
appropriated to the Department of Military Affairs to be used
during the fiscal biennium beginning June first, one thousand
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nine hundred forty-one, for paying gratuities for the children
between the ages of sixteen and twenty-one years of soldiers,
sailors, marines, female field clerks, yeomen (female) or mem-
bers of the enlisted nurse corps of ‘the United States, who die
or have died, of Spanish-American War or World War service
connected disabilities as certified from veteran administration
records. Such children must have lived in the Commonwealth
of Pennsylvania for five years immediately preceding the date
upon which the application is filed.

Section 2. Gratuities shall be paid out of the appropria-
tion made by this act for the account of such children as shall
be certified by the State Veterans’ Commission (1) as coming
within the class described in section one of this act, and (2)
as attending any State or State-aided educational or training
institution of a secondary or college grade or other institution
of higher education, business school, trade school, hospital
providing training for nurses, school or institution prov1d1ng
courses In beauty culture, art radio or undertaking or em-
balming, or such other educational training within this Com-
monwealth as approved by the State Veterans’ Commission,
and (3) as being unable without such gratuity to pursue his
or her education or training. Payments not to exceed the sum
of two hundred dollars ($200) per school year per child shall
be made to such institutions upon the submission by them of
proof that bills have been incurred or contracted for matricu-
lation fees and other necessary fees, tuition, board, room rent,
books and supplies for such children in a definite amount for
the school year. Such proof shall be submitted to the State
Veterans’ Commission which shall attach the same to tlie re-
quisitions prepared for payments out of the appropriations
made by this act.

The title to this act states, inter alia, that it is “for the maintenance
and education of children of certain soldiers, sailors, marines, * * *”
Therefore, the primary purpose of the legislature was the education
of certain children. The question arises as a result of the provision
in said statute as follows:

Payments not to exceed the sum of two hundred dollars
($200) per school year per child. * * *

Evidently the school authorities intend to condense their former
four year courses into three years by the addition of two summer
courses of twelve weeks each. The restriction in the act in question
limits the amount which can be paid per child per school year. We
can see no reason why the summer courses for 1942 and 1943 should
not be considered the equivalent of a school year, in which event the
Veterans’ Commission upon proper proof of expenses incurred to the
school would authorize the payment of $100 for each summer session,
or $200 for both summer sessions which would be considered a school
year under the act in question.
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In view of the fact that the recipients of these gratuities will re-
ceive the full course of instruction in three years which they would
have received in four years under the prior practice, and further
that the cost remains the same, the Veterans’ Commission can legally
expend $800, or so much as falls in the fiscal biennium, per child for
the education of said child in three calendar years under the provisions
of Appropriation Act No. 43-A, approved the 28th day of July, 1941,
Appropriation Acts 1941, page 73.

Very truly yours,
DErPARTMENT OF JUSTICE,

Cravpe T. RENo,
Attorney General.

-

Roeerr E. Scracg,
Deputy Attorney General.

OPINION No. 418

Corporations—Right to act as transfer agent or registrar—Business corporation
—Supervision by Depariment of Banking—Business Corporation Law of 1938,
as amended—Banking Code of 1933, sec. 1606, as amended.

1. A corporation may properly be organized under the Business Corporation
Law of May 5, 1933, P. L. 364, for the purpose of acting as a transfer or fiscal
agent or as registrar of shares, bonds, or other obligations, and if so organized
is not subject to the supervision of the Department of Banking.

2. One acting as & transfer agent or registrar is not acting in a fiduciary ca-
pacity within the meaning of section 1506 of the Banking Code of May 15, 1933,
P. L. 624, as amended, which prchibits any corporation other than a bank and
trust company or a trust company from acting in such a capacity.

Harrisburg, Pa., May 11, 1942,

Honorable John C. Bell, Jr., Secretary of Banking, Harrisburg, Penn-
sylvania.

Sir: You have presented an inquiry as to whether or not a corpora-
tion chartered under the Business Corporation Law may act as “trans-
fer or fiscal agent, and registrar of shares, bonds, or other obligations.”

The department of State has recently granted a charter to a cor-
poration, the declared purpose of which is, inter alia, to act as “trans-
fer or fiscal agent, and registrar.” You inquire whether the grant of
such power by the Department of State conflicts with Section 1506
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of the Banking Code, being the Act of May 15, 1933, P. L. 624, as
amended, 7 P. S. § 819-1506. Section 1506 provides as follows:

The only corporations organized under the laws of this
Commonwealth which shall have authority to act in this Com-
monwealth as trustees, guardians, executors, administrators,
or in any similar fiduciary, capacity, shall be bank and trust
companies and trust companies.

It would seem that the fiduciary capacity referred to in the Bank-
ing Code is that activity contemplated in the various fiduciary acts
of this Commonwealth, because we find specific mention of trustees,
guardians, executors and administrators. That is, there is apparently
no intention to go beyond the commonly accepted meaning of the
term “fiduciary.” ’

The thought is advanced, however, that if acting as transfer or
fiscal agent and registrar of shares, is acting in a fiduciary capacity
similar to that of a trustee, guardian, executor or administrator, only
a bank and trust company or a trust company may so act.

We must examine, then, the possibility of the activity of a regis-
trar or transfer or fiscal agent being of a fiduciary capacity similar
to that of a trustee, guardian, executor or administrator. A registrar
is merely one who keeps a register. His operation would appear to
extend no further than that. (53 C. J. 1082.) A transfer agent, as
defined in Webster’s New International Dictionary, is “the individual
or corporate agency that keeps the ownership records and makes
transfer of title to corporate securities.” A fiscal agent, as defined in
the same dictionary, is ““a financial representative,” and this dictionary
gives as an example, “a trust company serving a corporation.” But
in this example there is no suggestion of exclusiveness.

It would seem from the above definitions and example that there is
little of the fiduciary element in the activities embraced by the terms
“transfer or fiscal agent and registrar.”

We attach major significance to that fact that in the Code the treat-
ment accorded the terms “fiduciary” and “transfer or fiscal agent, and
registrar” is separate and distinct. Section 1102 of the Banking Code,
in subparagraph (1), specifically grants to trust companies and bank
and trust companies the right to act as fiduciary, and in subsection
(3) gives the same institutions the right to act as transfer or fiscal
agent and registrar of shares. Section 1102 provides as follows:

In addition to the general corporate powers granted by this
act, and in addition to any powers specifically granted to a
bank and trust company or a trust company elsewhere in this
act, a bank and trust company or a trust company shall have
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the following powers, subject to the limitations and restric-
tions imposed by this act:

“(1) To act as fiduciary and, pursuant thereto, to receive -
and dispose of real or personal property;

* * -X-’* *

(8) To act as transfer or fiscal agent, and registrar of
shares, bonds, or other obligations;

Certain subsequent sections of the Banking Code amplify the sub-
sections of section 1102. Thus, section 1103 dwells upon the exercise
of -fiduciary powers by a bank and trust company or a trust company.
Likewise, section 1105 dwells upon the exercise of transfer agent or
fiscal agent and registrar powers of a bank and trust company or a
trust company.

It would seem, in other words, that if the framers of the Banking
Code considered the activities of a transfer or fiscal agent and regis-
trar as of a fiduciary capacity similar to that of executor, adminis-
trator and trustee, there would have been no need for separate treat-
ment, as above outlined.

The argument has been advanced that if the only incorporated
institutions under your supervision which can act as transfer or fiscal
agent or registrar, are bank and trust companies or trust companies,
it would hardly seem that a business corporation would be privileged
to act as transfer or fiscal agent or registrar. Your jurisdiction ex-
tends to banks, bank and trust companies, trust companies, private
banks and certain specially chartered savings banks. Private banks
are unincorporated and do not come within the statutory prohibition
herein discussed. The effect of the above quoted legislation, there-
fore, is that a bank and trust company or a trust company under
your jurisdiction, may act as transfer or fiscal agent and registrar,
but an incorporated bank, that is, an institution not having trust
powers, or a specially chartered savings bank could not so act.

We take it, however, that section 1102 merely provides what kind
of banking institutions under your jurisdiction may exercise the powers
therein designated. Section 1102 does not attempt to say that all the
powers therein granted may be exercised exclusively in Pennsylvania
by bank and trust companies or trust companies.

There is no prohibition in the Business Corporation- Law against
corporations béing formed to act as transfer or fiscal agents or as
registrars. The prohibition therein is that banking businesses are not
to be chartered by the Department of State. The only basis upon
which we could consider a corporation exercising the powers of transfer
or fiscal agent or registrar as doing a banking business is that such
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activity would constitute the work of a fiduciary within the meanin.g
of that term as used in the Banking Code. We have disposed of this
hereinbefore.

It is our opinion that: %

1. The Department of State may grant a charter to a business cor-
poration for the purpose of acting as transfer agent, fiscal agent or
registrar of shares, bonds and other obligations.

2. Grant of such a charter by the Department of State does not
conflict with the provisions of the Banking Code. .

3. It follows that it is not incumbent upon the Department of Bank-
ing to examine and supervise a business corporation which is author-
ized to conduct the business of transfer or fiscal agent and registrar
of shares, bonds, or other obligations.

Very truly yours,
DEPARTMENT OF JUSTICE.

Craupe T. Reno,
Attorney General.

"OrviLLE Brown,
Deputy Attorney General.

OPINION No. 419

State Government—-Lien against real estate—Right of Attorney General to release
or postpone—Iight of Commonwealth to take deed in compromise—Subsequent
disposition of land—Necessity for legislative approval—Administrative Code of
1929, sec. 614 (a)—Act of May 29, 1931.

1. The Attorney General, under his common-law powers, is vested with
authority to satisfy, release, modify, or postpone the lien of a judgment of the
Commonwealth.

2. While the Commonwealth may accept a deed from an execution debtor in
compromise of a claim or judgment, neither the Attorney General nor any other
official of the Commonwealth can, without express legislative action, because
of the prohibition contained in section 514 (a) of The Administrative Code of
April 9, 1929, P. L. 177, convey title to property so acquired or acquired by the
Commonwealth in any other manner, except that property acquired under the
Act of May 29, 1931, P. L. 214, may be conveyed in the manner prescribed in
section 3 thereof.
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Harrisburg, Pa., May 11, 1942,

Honorable Howard L. Russell, Secretary of Public Assistance, Harris-
burg, Pennsylvania.

Sir: This department is in receipt of your communication of
October 31, 1941, requesting our advice relative to your reimburse-
ment procedure. You inquire (1) whether the Attorney General or
any other official of the Commonwealth has the authority to release
the Commonwealth’s right in the lien of any judgment against real
estate of the judgment debtor upon payment to your department of
a part or the whole of the sale price; (2) whether the Attorney Gen-
eral or any other official of the Commonwealth has the authority to
postpone the lien of any judgment of the Commonwealth against real
estate of the judgment debtor; (3) whether the Commonwealth can
convey title to a prospective purchaser if it had taken a voluntary
deed from the debtor for property against which the Commonwealth
held a judgment in satisfaction of the Commonwealth’s claim for
reimbursement, in lieu of obtaining title by execution or foreclosure
under the Act of May 29, 1931, P. L. 214.

It is well settled that the Attorney General in addition to his statu-
tory powers, has broad common law powers: See Commonwealth v.
Lewis, 282 Pa. 306 (1925); Commonwealth v. Margiotti, 325 Pa. 17
(1936) ; People v. Miner, 2 Lans. (N. Y.) 396, 398; 6 Corpus Juris,
section 13, pages 809, 810; and 2 Ruling Case law, section 4, page
913. Among these broad common law powers is the power of prose-
cuting civil suits to judgment including the compromising of claims,
the discontinuance of suits, or satisfaction of judgments and the re-
lease, modification, or postponement of judgments. See above cited
cases and authorities.

As to the problem of conveyance of title to real estate by the
Commonwealth to a prospective purchaser, we would state that public
officials have only such authority as is given them by the Constitution,
statutes or common law.

The Act of May 29, 1931, P. L. 214, 72 P. S. 1412, declares the
method whereby the Commonwealth may take title to property in
order to protect the lien of a judgment and convey title by providing
in sections 1 and 3 as follows:

Section 1. Be it enacted, &c., That at any judicial sale
of any property upon which the Commonwealth, or any de-
partment, board, or commission thereof, holds a mortgage or
has a lien or liens of any nature whatsoever arising out of
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unpaid taxes, bonus, interest, penalties, or any other public
account, the Commonwealth, acting through the Department
of Justice, is hereby authorized and empowered to bid in such
property, if necessary, for the protection of its interest. Title
shall be taken in the name of the Commonwealth. ’

Section 3. * * * the Department of Justice is hereby
authorized and directed to execute and deliver a deed or other
appropriate document conveying or transferring the property.
Any such conveyance or transfer shall be free and clear of all
liens and encumbrances in favor of the Commonwealth, except
the lien of a purchase money mortgage, if any, contemporane-
ously executed and delivered to the Commonwealth.

Section 514 (a) of The Administrative Code of 1929, supra, pro-
hibits the Commonwealth or its officials, with certain exceptions, from
conveying real estate by providing that no department, board or
commission shall sell or exchange any real estate belonging to the
Commonwealth without specific authority from the General Assembly
so to do. If title to real estate is taken in the manner prescribed by
the Act of May 29, 1931, P. L. 214, supra, the Commonwealth, by
the Department of Justice, is authorized to convey or transfer such
real estate free and clear of all liens and encumbrances of the Com-
monwealth. See section 3 of said act. If title to real estate is acquired
in any other manner, title cannot be conveyed to the purchaser with-
out legislative authority.

Nothing herein contained is to be construed as prohibiting the
Commonwealth from taking a deed from the execution debtor in com-
promise of a claim or judgment. What we do hold is that legislative
action is necessary to convey title to real estate.

In view of the foregoing, we are of the opinion, that (1) and (2) of
the Commonwealth’s officials, the Attorney General, under his-com-
mon law powers is vested with authority to satisfy, release, modify
or postpone the lien of a judgment of the Commonwealth; (3) Be-
cause of the prohibition contained in section 514 (a) of The Admin-
istrative Code of 1929, supra, neither the Attorney General nor any
of the officials of the Commonwealth can, without express statutory
authority, convey title to a prospective purchaser. If the Common-
wealth takes property by purchase at a judicial sale, the Common-
wealth of Pennsylvania, by the Department of Justice, can convey
a title as prescribed by Section 3 of the Act of May 29, 1931, P. L.
214, 72 P. S. § 1412. Nothing herein contained is to be construed as
prohibiting the Commonwealth from taking a deed from the execution
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debtor in compromise of a claim or judgment. What we do hold is
that legislative action is necessary to convey title to real estate.

Very truly yours,
DEPARTMENT OF JUSTICE,

Craupe T. RENo,
Attorney General.

M. Louise RUTHERFORD,
Deputy Attorney General.

OPINION No. 420

State Scholarship—Right of student to be awarded 8100 per year for 4 college
years if his course is completed in 8 years. Act of July 18, 1919, P. L. 1044.

Students holding scholarships awarded under the provisions of the Act of
July 18, 1919, P. L. 1044, 24 P. 8. § 2451, et seq., are entitled to the sum of one
hundred dollars for four school years, during the number of such years covered
by the scholarship.

Harrisburg, Pa., May 27, 1942.

Honorable Franeis B. Haas, Superintendent of Public Instruction,
Harrisburg, Pennsylvania.

Sir: You have asked to be advised whether a student to whom a
State Scholarship has been awarded may receive $100 per year for
four college years if his college course is completed within three
calendar years.

You have informed us that some approved colleges and universities
have arranged their courses of instruction and vacations so that the
students may complete a regular four-year course within a period of
three calendar years; although these schools are not, planning to re-
duce the curriculum or the tuition charge for their courses. It appears
that the shortening of the normal four-year course will be accomplished
by the elimination of vacations.

The Act of July 18, 1919, P. L. 1044, 24 P. 8. § 2451, et seq., reads
as follows:

Section 1 provides:

For the purpose of assisting worthy young men and women
graduates of secondary schools of the State to obtain higher
education, the State will award competitive scholarships of
the value of one hundred dollars per year for four years to
enable selected students to attend any institution in the State
of Pennsylvania approved by the College and University
Council.
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Section 2 provides:

Appointments to such scholarships shall be made by the
State Board of Education, and the persons entitled to such
appointments shall be determined by competitive examination
to be conducted under the supervision of the State Board of
Education. Due notice of any examination to be held under
the provisions of this act shall be given in such manner as
the State Board of Education may prescribe.

Section 3 provides:

One scholarship shall be awarded to each county. In any
county where there is more than one entire senatorial district,
one scholarship shall be awarded for each entire senatorial
district.

The act contains no specific provision concerning the situation
involved here. The pertinent language of the statute relative to our
problem is “The State will award competitive scholarships of the value
of one hundred dollars per year for four years.” (Italics ours.)
Whether or not this phrase was intended to mean “a school year”
or “a calendar year” must be determined from an application of the
general rules of statutory construction.

In the case of Turbett Township ». Port Royal Borough Overseers
of the Poor, 33 Pa. Super. Ct. 520 (1907), Judge Rice, inter alia,
stated:

* # * The effects and consequences of the proposed con-
struction of a law, as well as its reason and spirit, will be
looked into in determining the legislative intent, which is the
criterion by which all acts must be construed. Hence, if there
is room for construction, the court will prefer that construc-
tion which is most consonant with the purpose for which the
act was passed. ¥ * ¥

The following statement from the case of Big Black Creek Im-
provement Company v. Commonwealth, 94 Pa. 450, was also quoted
in the above case:

¥ * * “statutes are to be construed so as may best effec-

tuate the intention of the makers, which sometimes may be
collected from the cause or occasion of passing the statute,
and, where discovered, it ought to be followed with judgment
and discretion in the construction, though that construction
may seem contrary to the letter of the statute.”

The only reported case in the Commonwealth of Pennsylvania which
is enlightening on our particular problem is that of Keppelman v. City
of Reading, 14 Pa. Dist. 61, 63 (1904) wherein Endlich, J., stated
inter alia:

“One year” (noleap year being in question) means a period
of 365 days from any given date; 1. e., a period, the lapse of
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which, from a given date in one year, will bring us to the same
date in the next year. That is the popular understanding of
the word, and must control in the absence of sufficient ap-
parent reason for holding that another was intended. No
doubt a different meaning may be given to the word “year”
in statutes, or in contracts where the context or subject-
matter points to such intent. Thus, it may appear that a
fiscal year is intended: Glasgow v. Rowse, 43 Mo. 479, or an
official year: United States v. Dickson, 15 Pet. (U. 8.) 141,
or the period intervening between two elections: Inhabitants
of Paris v. Inhabitants of Hiram, 12 Mass. 262, or a period -
ending with the fruit season: Brown v. Anderson, 77 Cal. 236,
and so on. See Engleman v. State, 2 Ind. 91; Knode v. Bald-
ridge, 73 Ind. 54; Thornton ». Boyd, 25 Miss. 262; Bartlett
v. Kirkwood, 2 E. & B. 771. But such cases, whether of con-
tract or of statute, are the exceptions which prove the rule,
and, as all the authorities show, must be founded on some-
thing in the language of the statute or contract, or in its
manifest purposes clearly displacing the rule. What is the
meaning of the language used in this statute has already
been seen. Is there anything in the purpose of the enactment
that would warrant a construction of the word “year” in any
but its popular and usual sense?

In the Permanent Edition of “Words and Phrases,” Vol. 45, page
649, under the caption “School Year” we find the courts of other
jurisdictions have had occasion to pass upon the meaning of this
phrase.

Accordingly, we note that in the case of Brookfield v. Drurry Col-
lege, 139 Mo. App. 339, 123 S. W. 86, 94, it was held that:

The word “year,” when used in employing teachers, means
a college or school year, and not a calendar year.

In Westerman v. Cleland, 12 Cal. App. 63, 106 P. 606, 609, it was
ruled that:

A contract of a teacher with school trustees to teach one
year from July 5, 1899, at a salary of $1,000, payment to be
made by requisitions upon the county superintendent of
schools, was a contract to teach for a school “year.”

Similarly, in a Georgia case, Long v. Wells, 198 8. E. 763, 768, it
was held that:

The word “years,” in provision in teachers’ civil service
act that teachers employed for a total period of three years
should be automatically reappointed, contemplated “school
years,” which need not necessarily include “calendar years,”
or begin on July 1, 1937, the effective date of the statute.
Laws 1937, p. 879, § 2.
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Probably the strongest authority cited on this particular subject s
that of Williams v. Bagnelle, 138 Cal. 699, 72 P. 408, 410, citing and
adopting Brown ». Anderson, 77 Cal. 236, 19 P. 487, wherein it was
held that:

The term “year” does not necessarily mean a calendar year.
Its meaning 1s to be gathered from the connection in which
the term is used. “The contract was with reference to school-
teaching, and, in the absence of anything to the contrary, it
must be construed as if the provision of the law limiting the
time for which the contract could be made was inserted in it,
and that the term ‘year’ meant a school year, Pol. Code,
§ 1878, which begins the 1st day of July and ends on the 1st
day of June.”

It would, therefore, appear that the meaning of the word “year”
in our statutes is to be ascertained from the context of the language
which the legislature used in providing for state scholarships

In our mind there can be no doubt of the fact that in passing the
act with which we are concerned, the legislature intended that it be “for
the purpose of assisting worthy young men and women graduates of
secondary schools of the State to obtain higher education.” In con-
struing the phrase “* * * scholarships of the value of one hundred
dollars per year for four years to enable selected students to attend
any institution in the State of Pennsylvania approved * * *” if the
announced purpose of the act be kept in mind, it appears clear that
the legislature did not intend to require that the four years of edu-
cation be acquired in four calendar years, but rather in four school
years.

Because of the present national emergency it is most advantageous
for those students attending colleges and universities to complete
their courses of study in less than four calendar years, which is the
ordinary period of time for the completion of their courses. It is com-
mon knowledge that throughout our Commonwealth and Nation, col-
leges, universities, technical schools, medical colleges, and the many
other various graduate schools, to meet the demands upon their stu-
dent personnel during the present emergency, have arranged their
courses of study to run through vacations. This allows a student to
finish his course sooner, although he puts the same time in his classes.
Under this state of facts students are actually completing four ordi-
nary school years, although by omitting vacations, they complete
their courses within the shorter period of three calendar years.

Certainly it cannot reasonably be argued that the recipients of
State scholarships are only entitled to receive their one hundred dol-
lar scholarships for four calendar years. Such conclusion would result
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in. diserimination against the winners of such scholarships under pres-
ent conditions, because they would be deprived of one year’s scholar-
ship, if they avail themselves of the same rights that their fellow
classmates have, of finishing their schooling in a shorter period, in
order to be available for whatever service they can render our Nation
in its present struggle to preserve its democracy, and all of its other
heritages. 7

It is both logical and consistent with the purposes of the act to
conclude that the phrase “one hundred dollars per year for four
years,” means ‘“one hundred dollars per school year for four school
years.” This not only would be consistent with the purposes of the
act, but it also would be equally consistent with the prime purpose
in our present daily lives, to be most effective in all our efforts relative
to our national defense.

The Act of May 20, 1921, P. L. 1014, § 1, 24 P. S. § 884,
provides that the Act of July 18, 1919, P. L. 1044, establishing the
scholarships, shall be administered by the State Council of Education,
and that the Council shall make all regulations necessary to carry
on its proper work and affairs. In-the absence of such regulations,
there is nothing in the Act of 1919, P. L. 1044, which prohibits the
granting of scholarships to students of one hundred dollars per year,
for each school year. In fact, such an action is in keeping with the
express purpose of the act.

It is our opinion, and you are accordingly advised, that students
holding scholarships awarded under the provisions of the Act of July
18, 1919, P. L. 1044, 24 P. S. § 2451, et seq., afe entitled to the sum
of one hundred dollars for four school years, during the number of
such years covered by the scholarship.

Very truly yours,
DEPARTMENT OF JUSTICE,

Cravpe T. Reno,
Attorney General.

Georee J. Barco,
Deputy Attorney General.
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OPINION No. 421

Civil Service—Personnel Director—Legal residence requiremenis—Act of August
6, 1941, P. L. 762.

Under the provisions of the Civil Service Act, the Act of August 5, 1941, P. L.
752, 71 P. 8. 741.1, et seq., persons applying for the position of Personnel Director
shall be citizens of the United States, and shall have been legal residents of the
Commonwealth for a period of not less than one year before making application
for such position. ;

Harrisburg, Pa., May 27, 1942.

Honorable Robert Hall Craig, Chairman, State Civil Service Commis-
sion, Harrisburg, Pennsylvania.

Sir: This department is in receipt of your communieation request-
ing advice as to the legal residence requirement for the Personnel
Director of the State Civil Service Commission under the Civil Serv-
ice Act, the Act of August 5, 1941, P. L. 752, 71 P. S. 741.1, et seq.

At the outset we would call your attention to the fact that under
section 205 (a) of said Civil Service Act, it is expressly provided that:

The director shall be in the classified service. * * *

Additionally, section 205 (b) provides that in the holding of com-
petitive examinations and the establishment of an employment list
of persons found eligible for appointment as director, the “commis-
sion shall have the same powers and duties with respect to the conduct
of the examination, establishment of the employment list and making
an appointment therefrom that are vested in or imposed upon the
director under the provisions of this act with respect to other positions
in the classified service.”

Referring to Article V of the Civil Service Act which provides for
the selection of employes for entrance to or promotion in the classified
service we find in section 501 (a) the following provision:

Except as otherwise provided in this act, appointments of
persons entering the classified service or promoted therein
shall be from eligible lists established as the result of exami-
nations given by the director to determine the relative merit
of candidates. Such examinations shall be written and com-
petitive and open to all persons who may be lawfully ap-
pointed to positions within the classes for which the examina-
tions are held. Persons applying for positions or promotions
in the offices designated as central administrative offices
(which shall include all those having jurisdiction throughout
the State) shall be citizens of the United States and shall
have been legal residents of the Commonwealth for a period of
not less than one year before making application, and persons
applying for positions or promotions in offices designated as
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district offices (which shall include all those whose jurisdiction
is limited to a particular district) shall be citizens of the
United States, and shall have been legal residents of the Com-
monwealth for a period of not less than one year, and in the
district in which such office having jurisdiction thereof is
located, for a period of not less than six months before making
application. * * * (Italics ours.)

There is no ambiguity in the above section of the Civil Service Act.
It is quite clear that the Personnel Director is in the classified service,
and the same powers and duties as are imposed on the director rela-
tive to other positions in the classified service are imposed on the
Commission in the examination, establishment of employment lists
and making appointment of the Personnel Director. One of these
duties provided for in said Civil Service Act is the requirement that
all persons applying for the position of Personnel Director shall be
citizens of the United States, and shall have been legal residents of
the Commonwealth for a period of not less than one year before mak-
ing application.

In view of the foregoing, we are of the opinion, and you are accord-
ingly advised, that under the provisions of the Civil Service Act, the
Act of August 5, 1941, P. L. 752, 71 P. S. 741.1, et seq., persons ap-
plying for the position of Personnel Director shall be citizens of the
United States and shall have been legal residents of the Common-
wealth for a period of not less than one year before making applica-
tion for such position.

Very truly yours,

DEPARTMENT OF JUSTICE,

Cravpe T. Rewo,
Attorney General.

M. Louise RUTHERFORD,
Deputy Attorney General.

OPINION No. 422

State Qovernment—Commonwealth employee—Induction into military service—
Benefits to dependent—Change in status after induction—Act of June 7, 1917,
as amended.

1. The status of dependency, established as existing at the time of the induc-
tion of a Commonwealth employee into military service, under the provisions of
the Act of June 7, 1917, P. L. 600, as amended by the Acts of June 25, 1941,
P. L. 207, April 21, 1942 (no. 19), and May 6, 1942 (no. 28), may be changed after
such induction, as where the dependent later receives income from sources other
than the benefits under said act.
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2. Whether de,pendeney ceases to exist because a dependent receiving benefits
under the Act of June 7, 1917, P. L. 600, as amended, comes into the enjoyment
of an income from other sources in excess of the amount of benefits received,
depends upon whether the income from such other sources is sufficient amply
and adequately to maintain the dependent suitably without the aid or assistance

of others.
Harrisburg, Pa., May 28, 1942.

Honorable I. Lamont Hughes, Secretary of Highways, Harrisburg,
Pennsylvania.

Sir: You have requested us to advise you whether the status of
dependency, established as existing at the time of the induction of a
Commonwealth employee into the military service,. under the pro-
visions of the Act of June 7, 1917, P. L. 600, as amended by the
Act of June 25, 1941, P. L. 207, 65 P. 8. §§ 111-113, and by the Acts of
April 21, 1942, Sp. Sess. P. L. ——, Act No. 19, and of May 6, 1942,
Sp. Sess. P. L. ——, Act No. 28, may be changed after such induction.
You specifically inquire whether the fact that a dependent later
receives income from sources other than the benefits under said act
in excess of such benefits, changes the status of the recipients of such
benefits from that of dependency to non-dependency.

This department has already ruled in Formal Opinion No. 412,
dated January 22, 1942, addressed to you, that before any person
designated as a dependent of an applicant under the aforesaid legis-
lation may be paid any benefits, the person so designated must have
been in fact dependent upon the applicant at the time he enlisted,
enrolled or was drafted into the military or naval service of the
United States.

The Act of June 7, 1917, P. L. 600, as amended, supra, uses the
words “dependent” and “dependency” in their popularly understood
meaning and sense. 1917-18 Op. Atty. Gen. 584, 586. A dependent
is “one who is sustained by another, or who relies on another for sup-
port or favor.” Webster’s New International Dictionary, Second Edi-
tion, page 701. Dependency is defined by the same authority as the
“state of being dependent.”

In passing upon the question of what constitutes dependency within
the meaning of the legislation being discussed, this department has
already ruled that if the person or persons designated as dependents
by an applicant have no means of support other than such as may be
provided by the applicant, the case is manifestly one of dependency
within the meaning of such legislation. We have also ruled that it is
equally clear that dependency does not exist within the meaning of
the act where the designated dependents have independent means
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of their own ample and adequate to maintain them suitably without
the aid or assistance of others. The act is to be given a liberal con-
struction and administration best to advance the generous purpose of
the Commonwealth to provide for the families of those joining the
armed forces of the country.

Section 3 of the Act of June 7, 1917, P. L. 600, as amended, pro-
vides that the statement required to be filed by section 2 thereof
shall be prima facie evidence of the dependency of any person named
as a dependent in such statement. Such prima facies of dependency
conferred on the statement may, however, be rebutted by proof to
the contrary. 1917-18 Op. Atty. Gen. 153. The ultimate fact of de-
pendency is to be decided by the head of the department, bureau, com-
mission or office of the Commonwealth wherein the applicant was
employed prior to induction into military service, with the aid of the
Board of Review created by Executive Orders of the Governor dated
March 13 and July 31, 1941, and in accordance with rules and regu-
lations promulgated by that board.

As indicated above, dependency must be established as existing
at the time of induction, and such dependency is prima facie estab-
lished by the statement filed under the act. Once the status of de-
pendency is established, there is a presumption that it continues.
However, this presumption of the continuance of the status of de-
pendency may be overcome by proof to the contrary, just as the prima
facies of dependency in the first place may be rebutted.

The primary purpose of the act is not to serve those who enter the
service of the United States, but rather, those who are dependent upon
them. The act endeavors to maintain to the degree permitted by its
provisions, the status of the dependents of an employee of the Com-
monwealth which obtained at the time of his induction into military
service. As we have already implied this status is subject to change.
A status of dependency which existed at the time of induction may
later change to a status of non-dependency. Such change would be
occasioned by the receipt of income by the so-called dependents, which
income they were not receiving at the time of induction, “ample and
adequate to maintain them suitably without the aid or assistance of
others.” 1917-18 Op. Atty. Gen. 584, 586.

You have also raised the specific question whether dependency
ceases to exist due to the fact that a dependent receiving benefits
under the act comes into enjoyment of an income from other sources in
excess of the amount of benefits received. The answer to this question
obviously depends upon the amounts involved, and whether the income
from sources other than benefits is sufficient amply and adequately to
maintain the dependent suitably without the aid or assistance of
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others. The highest benefits that can be paid under the act to the
dependents of an employee are $166.67 per month. This is because
the act provides for the payment of one-half of the salary or wages
of the inductee, provided such one-half does not exceed $2,000 per
annum. From this figure of $166.67, benefits being paid to the de-
pendents of an employee range all the way down to as low as $4.87
per month. The average benefits being paid to the dependents of
any employee are $60.29 per month. As of the middle of February
of 1942 there were about 600 Commonwealth employees being paid
benefits under the act. Of this number the dependents of about 70
such employees were receiving from $4.87 to $40 per month; depend-
ents of about 204 employees benefits from between $40 to.$50 per
month; dependents of about 112 employees from between $50 to $60
per month; dependents of about 57 employees between $60 and $70
per month; dependents of about 42 employees between $70 and $80
per month; dependents of about 43 employees between $80 to $90 per
month; dependents of about 10 employees between $90 and $100 per
month; and dependents of about 61 employees from $100 to $166.67
per month.

Dependency is a question of fact to be determined after taking into
consideration all of the known factors relating to any given case.
What may constitute dependency within the meaning of the act in
one case might not in another. There are many factors which- should
be considered and we shall not attempt to enumerate all of them.
However, some of such factors are the obligations resting upon the
persons designated as dependents, the scale of living to which such
persons have been accustomed, the usual earnings of the one upon
whom they are dependent, income of such persons from sources other
than the one upon whom they are dependent and the state of well-
being or health of such persons.

It is our opinion, therefore, and you are accordingly advised, that
the status of dependency, established as existing at the time of the
induction of a Commonwealth employee into the military service,
under the provisions of the Act of June 7, 1917, P. L. 600, as amended,
may be changed from one of dependency to that of non-dependency,
or from one of total or partial dependency to one of partial depend-
ency or non-dependency.

Very truly yours,
DEPARTMENT OF JUSTICE,

Craupe T. Reno,
Attorney General.

WitLiam M. RurTEs,
Deputy Attorney General.
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OPINION No. 423

Charities—Solicitation—Act of May 18, 1925, as amended—Membership drive—
Use to obtain members or donations—Determination by Department of Welfare.

1. The primary purpose of the Act of May 13, 1925, P. L. 644, as amended by
the Act of June 20, 1935, P. L. 358, being to regulate public appeals for donations
or subscriptions in money or property and to protect the public from illegal
solicitation of funds, an organization conducting a “membership drive” for the
purpose of obtaining money or property rather than members must comply
with the statute, but bona fide efforts to secure memberships only are not within
the purview of the act.

2. It is the right and duty of the Department of Welfare to determine in
each instance, in accordance with standards established by it, whether a mem-
bership drive is being used for the primary purpose of obtaining donations or
subscriptions rather than memberships.

Harrisburg, Pa., May 28, 1942,

Honorable E. Arthur Sweeny, Secretary of Welfare, Harrisburg,
Pennsylvania.

Sir:  We have your request to be advised whether agencies, which
solicit contributions under the guise of “membership drives,” are
included within the provisions of the Act of May 13, 1925, P. L. 644
(commonly referred to as the “Solicitation Act”’), as amended by
the Act of June 20, 1935, P. L. 358, 10 P. S. § 141 et seq., and, there-
fore, are required to obtain a certificate of registration before so-
licitation of funds.

The title of said act is as follows:

AN ACT

Relating to and regulating the solicitation of moneys and
property for charitable, religious, benevolent, humane and
patriotic purposes.

Section 1 of said act, referring to certificates of registration, pro-
vides as follows:

Thirty days after the approval of this act it shall be un-
lawful for any person, copartnership, association, or corpora-
tion, except in accordance with the provisions of this act, to
appeal to the public for donations or subscriptions in money
or tn other property, or to sell or offer for sale to the public
any thing or object whatever to raise money, or to secure or
attempt to secure money or donations or other property by
promoting any public bazaar, sale, entertainment, or exhibi-
tion, or by any similar means for any charitable, benevolent,
or patriotic purpose, or for the purpose of ministering to the
material or spiritual needs of human beings, either in the
United Statés or elsewhere, or of relieving suffering of ani-
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mals, or of inculeating patriotism, unless the appeal is author-
ized by and the moncy or other property is to be given to a
corporation, copartnership, or association holding a valid cer-
tificate of registration from the Department of Welfare, issued
as herein provided.” (Italics ours.)

Under Section 11 (10 P. S. § 151) of the act, as amended, ceftgin
organizations are exempt from the provisions of the act requiring
registration as follows:

This act shall not apply to fraternal organizations incor-
porated under the laws of the Commonwealth, religious or-
ganizations, raising funds for religious purposes, colleges,
schools, universities, labor unions, municipalities, or subdi-
visions thereof, nor to charitable institutions or agencies re-
quired by the provisions of existing law to file reports with
the Department of Welfare or with any other department or
office of the Commonwealth.

It is apparent that all such soliciting organizations are required
by section 1 of the act to obtain a certificate of registration, unless
they fall within the class of organizations expressly exempted there-
from by section 11 of the act.

The primary purpose of the Solicitation Act is to protect the pub-
lic from illegal solicitation of funds. This purpose is well stated in
the case of Commonwealth v. McDermott, 206 Pa. 299, 304 (1929),
infra.

The act aims to regulate appeals to the public for all donations or
subscriptions in money or other property and, therefore, real or bona
fide membership drives which are launched to secure memberships only
would not come within the purview of the act; that is, donations or
subscriptions as used in the Solicitation Act do not include legitimate
membership fees or dues in an organization. However, if “member-
ship drives” are used for the purpose of obtaining money or property
rather than members, then organizations conducting such membership
drives would come under the Solicitation Act unless the soliciting
organization was exempt under section 11. The act cannot be cir-
cumvented by solicitation under the guise of membership drives or
dues. Seec the case of Blume v. Crawford County, 217 Iowa 545, 250
N. W. 733, 92 A. L. R. 757, where it was held that “dues” and
“pledges” are not synonymous.

The Department of Welfare, under Secction 4 of the Solicitation
Act, has the distinet and positive right and duty to look beyond the
name “membership drive” to determine the real purpose of the
drive; that is, whether the drive is being used to obtain money or
members, whether payments are “dues” or “donations” or “subserip-
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tions”: See Commonwealth ». McDermott, supra, where the purpose
of the Solicitation Act is well presented as follows:

* * * Tt embraces specifically any and all kinds of asso-
ciations that may be entirely or in part cairying out plans
and campaigns for benevolent purposes; and its enactment
was an exercise by the legislature of the police power of the
State to prevent the public from being made the victim of
swindling and corrupt operations engineered by persons or
associations hiding their illegal practices under the guise of
charity. * * * '

Standards for establishing this fact that organizations are using
membership drives not to obtain members but for the primary pur-
pose of obtaining “donations or subscriptions in money” should be
included in rules and regulations established by the Department of
Welfare and approved by the Department of Justice.

If your department should ascertain that a membership drive is
being used, not to obtain members, but for the primary purpose of
obtaining funds by way of donations or subscriptions, the organiza-
tion would come within the provisions of the Solicitation Act, whether
the association was in existence, or merely in the process of formation.

In view of the foregoing, we are .of the opinion and you are ac-
cordingly advised that since the Solicitation Act requires certificates
of registration for organizations which make appeals to the public
for donations or subscriptions in money or other property, or conduct
any of the activities defined by the act, organizations conducting
bona fide “membership drives”” for members only do not come within
the provisions of the Solicitation Act, the Act of May 13, 1925, P, L.
644, as amended by the Act of June 20, 1935, P. L. 358, 10 P. S.
§ 141 et seq. However, your department has the right and duty to look
beyond the name of “membership drive” to determine the real object
of the solicitation; that is, whether such drive is conducted for the
raising money or obtaining members. If such “membership drive”
is used to obtain money contributions, subscriptions or donations
rather than members, the organization soliciting comes under the act,
and your department should require that such organization obtain
a certificate of registration under the Solicitation Act, supra, unless
the soliciting organization is exempt under section 11 of the act.

Very truly yours,
DEPARTMENT OF JUSTICE,

Cravpe T. RENo,
Attorney (General.

H. J. Woopwarp,
Deputy Attorney General,

M. Louise RUTHERFORD,
Deputy Attorney General.
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OPINION No. 424

Judges'—Leave of absence for military duty—Requisition for salary—Legality of
Payment—Constitution, Art. XII—sec. 2—Acts of May 16, 1894, P. L. 186;
July 2, 1941, P. L. 231—Case of Thomas Linas Hoban.

The Auditor General may not legally approve a requisition for salary (?Iair'll.ed
to be due Thomas Linas Hoban as additional law judge of the forty-fifth judicial
district of Pennsylvania for the month of January, 1942.

Harrisburg, Pa., May 29, 1942.
Honorable F. Clair Ross, Auditor General, Harrisburg, Pennsylvania.

Sir: By your communication of January 20, 1942, you have re-
quested us to advise you whether you may lawfully honor a requisi-
tion presented to you for the January, 1942, salary claimed to be due
Thomas Linas Hoban, who, on November 6, 1935, was duly elected
additional law judge of the forty-fifth judicial district of Pennsylvania,
and, while serving as such judge was on February 17, 1941, ordered
into active service with the United States Army as a lieutenant-
colonel. Prior to thé entry of the United States in the present war,
and prior to the decision of Commonwealth ex rel. Crow ». Smith,
hereinafter referred to, the Chief Justice of the Supreme Court of
Pennsylvania signed an order granting Judge Hoban leave “to remain
absent from his judicial duties for a period of one year commencing
February 17, 1941, or for so much thereof as he is required to remain
in the military service of the United States under the order of the
President of the United States.”

We assume that Judge Hoban has not, since his induction into
active military service February 17, 1941, performed any of the duties
or exercised any of the powers imposed or conferred upon him as one
of the judges of the several courts of common pleas of the Common-
wealth.

Article XII, section 2, of the Constitution of the Commonwealth,
provides as follows:

No member of Congress from this State, nor any person
holding or exercising any office or appointment of trust or
profit under the United States, shall at the same time hold or
exercise any office in this State to which a salary, fees, or
perquisites shall be attached. The General Assembly may by
law declare what offices are incompatible.

As a lieutenant-colonel of the United States Army Judge Hoban
holds and exercises an office of trust or profit under the United States.
See Commonwealth of Pennsylvania ex rel. Crow v. Smith, 343 Pa.
446, 23 Atl. 2d 440 (1942), decided January 5, 1942, by the Supreme
Court of Pennsylvania, wherein it was held that a major in the United
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States Army holds and exercises an office of trust or profit under the
United States within the meaning of article XII, section 2, supra.
A fortiori a lieutenant-colonel holds such an office.

That a judge of a court of common pleas of the Commonwealth
holds or exercises an office in this State to which a salary, fees or

perquisites are attached, can raise no debatable question. He clearly
does.

We have the anomalous situation, therefore, apparently presented,
of an individual holding an office of trust or profit under the United
States and at the same time holding an office in this State to which a
salary is attached. This the Constitution of the Commonwealth, in
article XII, section 2, quoted above, expressly forbids.

We are not unmindful of the Act of May 15, 1874, P. L. 186, as
amended by the Act of July 2, 1941, P. L. 231, effective July 2, 1941,
which provides in section 1:

Every person who shall hold any office, or appointment of
profit or trust, under the government of the United States,
whether an officer, a subordinate officer or agent, who is or
shall be employed under the legislative, executive or judiciary
departments of the United States, and also every member of
congress, is hereby declared to be incapable of holding or
exercising, at the same time, the office or appointment of
justice of the peace, notary public, mayor, recorder, burgess
or alderman of any city, corporate town or borough, resident
physician of the lazaretto, constable, judge, inspector or clerk
of election under this commonwealth: Provided, however,
That the provisions hereof shall not apply to any person who
who shall enlist, enroll or be called or drafted into the active
military or naval service of the United States or any branch
or unit thereof during any war or emergency as hereinafter

defined.

However, in the first place said legislation does not embrace the
office of judge of a court of common pleas. It refers only, inter alia,
to a “judge * * * of election.” In the second place, the amendatory
act of July 2, 1941, which contains the all-important proviso above
set, forth, became effective only omthe date of its enactment, namely,
July 2, 1941, and Judge Hoban was inducted into active military serv-
ice February 17, 1941. Moreover, and finally, no act of assembly could
avoid the express mandate of the Constitution.

In DeTurk v. Commonwealth, 129 Pa. 151 (1889), speaking of
article XII, section 2, of the Constitution of the Commonwealth, the
court said at page 160 of 129 Pa.:

* * * The prohibition may be enforced without legislative

aid, and no action or inaction of the legislature can de-
stroy it. * * ¥



182 OPINIONS OF THE ATTORNEY GENERAL

We next inquire whether DeTurk forfeited and created a
vacancy in the office of postmaster by accepting and enter-
ing upon the duties of the office of county commissioner. In
considering this question, regard must be had to the fact that
the former is an office under the government of the United
States, and the latter an office under the state government.
If the titles to these offices were derived from a common
source, it might well be held that an acceptance of the second
office was an implied resignation and vacation of the first.
This is the common law rule, and the current of authority
in this country sustains it. But the state cannot declare the
federal office vacant, nor remove the incumbent from it. It
may, however, enforce the constitutional provision by pro-
ceedings to test this title to the office he holds under its laws,
and it may remove him from that office, if he does not sur-
render the office he holds under the government of the United
States. * * *

Continuing at page 161 the Supreme Court said:

Did his formal resignation and complete surrender of it,
[the office of postmaster] before answer, place him in accord
with the constitution, and perfect his title to the office of
county commissioner? By accepting it, and entering upon
its duties, he elected to hold it. This election was confirmed
by his express resignation of the office of postmaster, and the
appointment of his successor, before issue was joined. When
he appeared, in obedience to the mandate of the writ, he was
not holding an office of trust or profit under the United
States, * * *

Almost the identical situation as that under discussion presented
itself in Commonwealth ex rel. Crow v. Smith, supra. In that case
the mayor of the City of Uniontown, Pennsylvania, entered into active
service with the United States Army as a major on June 4, 1941. The
respondent, Smith, was appointed to succeed Crow as mayor, and
Crow thereupon filed a suggestion for a writ of quo warranto to test
title to the office of mayor. It was held that Smith was the legal holder
of the office of mayor. The court remarked in footnote 3, as follows:

Ordinarily, one holding two incompatible offices is allowed
to elect which he desires to resign; if he declines or neglects to
make a choice the court determines which office he should be
compelled to relinquish: * * * [authorities]; in the present
case, however, there is no choice possible since it is not within
the power of relator to resign from his office in the army.

It is clear from the foregoing that Lieutenant-Colonel Hoban may
not hold or exercise the office of additional law judge of the forty-fifth
judicial district of Pennsylvania while actively serving in the United
States Army. It is equally clear that he cannot resign from the army;
and we are informed that he has not resigned as judge.
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Although Judge Hoban has not resigned as judge, nevertheless, we
are of opinion that he cannot legally receive any salary as such judge
for the month of January, 1942.

We note in passing, the Act of June 7, 1917, P. L. 600, as amended
June 25, 1941, P. 1. 207, April 21, 1942, Sp. Sess. P. L. —, Act No. 19,
and May 6, 1942, Sp. Sess. P. L. —, Act No. 28. That act, however,
relates only to an appointive officer or employee of the Commonwealth
and of certain designated political subdivisions thereof. A judge of
a court of common pleas is not an appointive officer; he is an elective
officer. Hence the act is not applicable.

It is our opinion, therefore, and you are accordingly advised, that
you may not legally approve a requisition for salary claimed to be
due Thomas Linas Hoban as additional law judge of the forty-fifth
judicial district of Pennsylvania for the month of January, 1942.

Very truly yours,
DEPARTMENT OF JUSTICE,

Cravpe T. Reno,
Attorney General.

WiLrtam M. RUTTER,
Deputy Attorney General.

OPINION No. 425
Medical Education and Licensure—Medical institutions—Approval—Students—

Medical and surgical course of less than 4 years—Act of June 8, 1911, P. L.

639—S8ec. 4:

The State Board of Medical Education and Licensure, under the provisions
of Section 4 of the Medical Practice Act of June 3, 1911, P. L. 639, as amended,
July 19, 1935, P. L. 1329, may approve a medical institution which allows its
students to complete the required graded medical and surgical course of four

years, each of which shall be of not less than thirty-two weeks of not less than
thirty-five hours each week, within a period of less than four calendar years.

Harrisburg, Pa., June 8, 1942.

Honorable Francis B. Haas, Superintendent of Public Instruction,
Harrisburg, Pennsylvania.

Sir: You have asked us whether a medical institution may be
approved by the State Board of Medical Education and Licensure
if it allows its students to complete the required graded medical and
surgical course of four years, each of which shall consist of not less
than 32 weeks of not less than 35 hours each within a period of less
than four calendar years.
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We understand that some of the medical institutions have arranged
their courses of instruction and vacations so that medical students may
complete a regular four-year course within a period of approxi-
mately three calendar years; although these institutions are not plan-
ning to reduce their curriculum. It appears that the shortening of the
normal four-year course will be accomplished by the elimination or
shortening of vacations.

Section 4 of the Medical Practice Act, the Act of June 3, 1911,
P. L. 639, 63 P. 8. § 403, provides that a medical institution which
is approved by the State Board of Medical Education and Licensure
for certification purposes, among other requirements, must “have a
graded medical and surgical course of four years each of which shall
be of not less than thirty-two weeks of not less than thirty-five hours
of each week, of actual work in didactic, laboratory, and clinical
study.”

While the provisions of the act are not explicit concerning our
problem, nevtrehless, the meaning of the phrase “four years” may be
determined from an application of the general rules of statutory
construction.

In Turbett Township v. Port Royal Borough Overseers of the
Poor, 33 Pa. Super. Ct. 520 (1907), Judge Rice stated:

# = * The effects and consequences of the proposed con-
struction of a law, as well as its reason and spirit, will be
looked into in determining the legislative intent, which is the
criterion by which all acts must be construed. Hence, if
there is room for construction, the court will prefer that con-
struction which is most consonant, with the purpose for which
the act was pagsed. * * *

The following statement taken from Big Black Creek Improvement
Company v. Commonwealth, 94 Pa. 450 (1880), was also quoted
with approval in the above case:

¥ * * “statutes are to be construed so as may best effec-

tuate the intention of the makers, which sometimes may be
collected from the cause or occasion of passing the statute,
and, where discovered, it ought to be followed with judgment,
and discretion in the construction, though that construction
may seem contrary to the letter of the statute.”

The only reported case in Pennsylvania which is enlightening on
our particular problem is that of Keppelman v. City of Reading, 14
Pa. Dist. 61, 63 (1904), wherein Endlich, J., stated, inter alia:

“One year” (no leap year being in question) means a period
of 365 days from any given date; i, e., a period, the lapse of
which, from a given date in one year, will bring us to the
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same date in the next year. That is the popular understanding
of the word, and must control in the absence of sufficient
apparent reason for holding that another was intended. No
doubt a different meaning may be given to the word “year”
in statutes, or in contracts where the context or subject-
matter points to such intent. Thus, it may appear that a
fiscal year is intended: Glasgow v. Rowse, 43 Mo. 479, or
an official year: United States v. Dickson, 15 Pet. (U. 8.)
141, or the period intervening between two elections: In-
habitants of Paris v. Inhabitants of Hiram, 12 Mass. 262,
or a period ending with the fruit season: Brown v. Anderson,
77 Cal. 236, and so on. See Engleman v. State, 2 Ind. 91;
Knode v. Baldridge, 73 Ind. 54; Thornton v. Boyd, 25 Miss.
262; Bartlett v. Kirkwood, 2 E. & B. 771. But such cases,
whether of contract or of statute, are the exceptions which
prove the rule, and, as all the authorities show, must be
founded on something in the language of the statute or con-
tract, or in its manifest purposes clearly displacing the rule.
What is the meaning of the language used in this statute
has already been seen. Is there anything in the purpose of
the enactment that would warrant a construction of the word
“year” in any but its popular and usual sense?

In the Permanent Edition of “Words and Phrases,” Volume 45,
page 649, under the caption “School Year” we find the courts of other
jurisdietion have had occasion to pass upon the meaning of this
phrase.

Accordingly, we note that in the case of ‘Brookfield v. Drurry
College, 139 Mo. App. 339, 123 S. W. 86, 94, it was held:

The word “year,” when used in employing teachers, means
a college or school year, and not a calendar year.

In Westerman v. Cleland, 12 Cal. App. 63, 106 P. 606, 609, it was
ruled that: )

A contract of a teacher with school trustees to teach one
year from July 5, 1899, at a salary of $1,000, payment to be
made by requisitions upon the county superintendent of
schools, was a contract to teach for a school “year.”

Similarly, in a Georgia case, Long v. Wells, 198 8. E. 763, 768, it
was held that:

The word “year,” in provision in teachers’ civil service act
that teachers employed for a total period of three years should
be. automatically reappointed, contemplated “school years,”
which need not necessarily include “calendar years,” or begin
on July 1, 1937, the effective date of the statute. Laws 1937,
p. 879, § 2.
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Probably the strongest authority cited on this particular subject is
that of Williams v. Bagnelle, 138 Cal. 699, 72 P. 408, 410, citing and
adopting Brown v. Anderson, 77 Cal. 236, 19 P. 487, wherein it was
held that:

The term “year” does not necessarily mean a calendar
year. Its meaning is to be gathered from the connection in
which the term is used. “The contract was with reference to
school-teaching, and, in the absence of anything to the con-
trary, it must be construed as if the provision of the law h;n-
iting the time for which the contract could be made was in-
serted in it, and that the term ‘year’ meant a school year,
Pol. Code, § 1878, which begins the 1st day of July and ends
on the 1st day of June.”

It would, therefore, appear that the meaning of the word “year”
in section 4, supra, is to be ascertained from the context of the lan-
guage which the legislature used.

The phrase “four years” as used in section 4, supra, is apparently
subject to two proper interpretations: (1) The legislature intended
that the completion of four years of academic work was to be spread
out over a period of four calendar years, intending in such a case a
relationship of academic years to calendar years, or (2) the term
“four years” relates only to academic school years of not less than
thirty-two weeks each. In our studied opinion, in view of the au-
thorities hereinbefore cited, it appears clear that in our case the legis-
lature intended that the four years of education in a med'cal school
be acquired in “four school years,” and not in “four calendar years.”

Because of the present national emergency it is most advantageous
for those students attending colleges and universities to complete
their courses of study in less than four calendar years, which is the
ordinary period of time for the completion of their courses. It is com-
mon knowledge that throughout our Commonwealth and nation, col-
leges, universities, technical schools, medical colleges, and the many
other various graduate schools, to meet the demands upon their student
personnel during the present emergency, have arranged their courses
of study to run through vacations. Under this state of facts students
are actually completing four ordinary school years within the shorter
period of three calendar years, although they are spending the same
amount of time in class work. (Formal Opinion No. 420, dated May
27, 1942.)

One of the prime needs of the present national emergency is the
availability of many more medical doctors. The contemplated course
of the various medical institutions is directed to help solve this need.
The proposed schedule of study will enable medical students to be-
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come available for earlier service to our Nation in the present
struggle.

We believe that our interpretation is both logical and consistent
with the intent of the legislature expressed by the language used in
section 4, supra. To conclude that the phrase “four years” means
“four school years” is not only econsistent with the obvious -intent
of the legislature, but it would also be equally consistent with our
prime endeavor in our present daily lives, which is to be the most
effective in our every effort that we contribute to our national defense.

It is our opinion that the State Board of Medical Education and
Licensure, under the provisions of section 4 of the Medical Practice
Act of June 3, 1911, P. L. 639, as amended, July 19, 1935, P. L. 1329,
63 P. 8. § 403, may approve a medical institution which allows its
students to complete the required graded medical and surgical course
of four years, each of which shall be of not less than thirty-two weeks
of not less than thirty-five hours each week, within a period of less
than four calendar years.

Very truly yours,

[
DEPARTMENT OF JUSTICE,

Craupe T. REno,
Attorney General.

GEoRGE J. Barco,
Deputy Attorney General.

OPINION No. 426

Tazation—Delinguency—Interest—Computation—Penalties—Rate—Fiscal ~ Code
of 1929, secs. 806 and 1702, as amended.

In the settlement of tax accounts, the Commonwealth is entitled to interest
upon the additional sums commonly termed “penalties” imposed for delinquency
in filing tax and bonus reports under section 1702 of The Fiscal Code of April 9,
1929, P. L. 343, as amended, beginning from the moment the last day for filing
such reports elapses, at the rate of six percent per annum until 60 days after
settlement, and thereafter at the rate of 12 percent per annum until paid, in
accordance with the terms of section 806 of The Fiscal Code.

Harrisburg, Pa., June 8, 1942.

L3

Honorable F. Clair Ross, Auditor General, Harrisburg, Pennsylvania.

Sir:  You have requested advice as to whether in the settlement of
tax accounts, interest must be charged upon penalties imposed for
delinquency in filing tax and bonus reports, and if so, from what
date and at what rate.
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Obviously, you are referring to those additional amounts prqvided
for in Section 1702 of The Fiscal Code, the Act of April 9, 1929, P. L.
343, as amended, 72 P. S. § 1702, which reads as follows:

If any corporation, association, exchange, or person, or
the officer or officers of any corporation, association, or ex-
change, shall neglect or refuse to furnish to the Department
of Revenue, within the time prescribed by law, or any exten-
sion thereof granted by the Department of Revenue, any
bonus or tax report required by section seven hundred six,
seven hundred seven, seven hundred eight, seven hundred
ten, seven hundred thirteen, seven hundred fourteen, seven
hundred sixteen, or seven hundred twenty, of this act, it shall
be the duty of the Department of Revenue to add to the
bonus or tax of such corporation, association, exchange, or
person, for each and every tax period for which such report
was not so furnished, the following percentages, which shall be
collected with the bonus or tax in the usual manner of set-
tling and collecting such bonus or tax:

On the first thousand dollars of bonus or tax, ten per
centum; on the next four thousand dollars, five per centum;
and on everything in excess of five thousand dollars, one
per centum.

While these added percentages are commonly referred to as penalties,
they are not so designated in section 1702, supra. To the contrary,
section 1702 declares that “it shall be the duty of the Department
of Revenue to add to the bonus or tax” a specified percentage for
each tax period for which the required report has not been furnished.
To this extent the added sum becomes a part of the tax itself with
the same effect as if it had been originally assessed as part of the
principal amount, and as such the so-called “penalty’” must be ac-
corded the same treatment with respect to collection and interest as
is meted out to the principal amount of the tax.

This method of construing section 1702, supra, is well supported by
opinions of our appellate courts. In Hamilton v. Lawrence, 109 Pa.
Super. Ct. 344 (1933) the problem arose as to the construction to be
placed upon that portion of Section 7 of the Act of June 25, 1885,
P. L. 187, which provided:

“x % * and all persons, who shalf fail to make payment of

any taxes charged against them in said duplicate for six
months after notice given as aforesaid, shall be charged five
per cent additional on the taxes charged against them, which
shall be added thereto by said collector of taxes and collected
by him.”
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In a well considered opinion by Judge Keller in which the existing
authorities were reviewed, the Superior Court expressed itself at pages
348 and 349 as follows:

While it partakes of the nature of a penalty for delay in
the payment of taxes, strictly speaking, it is declared to be an
additional sum to be added by the collector to the taxes
charged in the duplicate, and collected by him. It becomes a
part of the tax, with the same effect as if it had been orig-
inally charged in the duplicate, and carries the same inci-
dents. The Supreme Court so decided in the Appeal of the
City of Titusville, 108 Pa. 600, 603, where in construing a
like provision in the Act of March 18, 1875, P. L. 15, relating
to third class cities, and providing that “an additional sum of
five per centum shall be added to all the taxes . .. remaining
unpaid” after a certain date, it said: “The obvious meaning
of the 5th section, above quoted, is that if the tax be not paid
on or before September 1st, five per centum thereof shall be
added to and become a part of the tax; and, if the tax thus
increased be not paid on or before October 1st, a like amount,
shall be added thereto and form a part thereof, thus increas-
ing the tax, as originally levied, one tenth. This provision
was doubtless intended to secure prompt payment of taxes
and at the same time save the expense of employing collectors.
The same objects are sometimes accomplished by allowing
a graduated abatement for prompt payment prior to certain
dates, and thereafter adding a certain percentage for delin-
quency. The ‘taxes remaining unpaid,’ a detailed statement of
which the treasurer is required to prepare and deliver to the
city solicitor after the first of January, evidently means the
tax originally levied, increased by the addition thereto of the
ten per cent. The increase of the tax, thus authorized by the
terms of the supplement, is in the nature of interest or dam-
ages rather than a penalty, in the strict sense of that word;
but, whether it be regarded as damages, for deferred payment,
or a penalty, it is very clear that each additional sum of five
per cent, becomes a part of the tax which the delinquent
taxpayer is required to pay, and to secure which the priority
of lien is given.”

And in Harrisburg v. Guiles, 192 Pa. 191, 201, which in-
volved the amount for which the sureties on a tax collector’s
bond were liable, Judge McPherson of the Court of Com-
mon Pleas of Dauphin County, in an opinion which was ap-
proved by the Supreme Court (p. 206, referring to assign-
ment of error 8), said: “It is to be noticed that sections 8
and 9 of the act of 1889 expressly make a collector prima
facie liable for the amount of tax charged in the duplicate.
This is the sum for which he becomes liable when he accepts
the duplicate, and this is the obligation of the sureties on
the bond. The word ‘tax,” however, includes the penalty,
which by force of the statutes becomes a part of the tax:
Com. v. Scott, 7 Pa. C. C. R. 409; Titusville’s Appeal, 108
Pa. 600.” It is true that Judge McPherson used the colloquial
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term “penalty,” but the important part of his decision was
that the additional five per cent becomes part of the tax.

In addition the Superior Court considered the question of whether
or not interest could be charged upon the additional sum, and at page
350 of the opinion unhesitatingly declared that:

(2) We have no doubt that under both the Act of 1929
(Sec. 13) and the Act of 1931 (Sec. 16), as well as under
prior legislation, interest was due and payable on delinquent
taxes after the year in which they were assessed and levied.
As the five per cent added for delay in payment became part
of the taxes to be collected, we are of opinion that it likewise
bears interest beginning the first day of January following its
assessment and levy.

These authorities are conclusive in the present situation and, there-
fore, the additional amounts, or so-called “penalties” imposed by
section 1702 are to be regarded, not as separate items, but as in-
separable portions of the principal tax and the whole treated as such
with relation to the charging of interest thereon and the procedure of
collection.

With respeet to the rate of interest to be charged and the date from
which such interest is to be computed, Section 806 of The Fiscal Code,
supra, 72 P. S. § 806, provides as follows:

All tax and bonus due the Commonwealth, as provided by
law, shall bear interest at the rate of six per centum per
annum from the date they are due and payable until sixty
(60) days after settlement, and thereafter at the rate of
twelve (12) per centum per annum until paid, except that
any taxes or bonus due as a result of an appeal to the court
of common pleas or any appellate court, shall bear interest
at the rate of six (6) per centum per annum from the date
such tax is due and payable until paid. The payment of in-
terest, as aforesaid, shall not relieve any person, association,
or corporation, from any of the penalties or commissions pre-
scribed by law for neglecct or refusal to furnish reports to
to Department of Revenue, or to pay any claim to the Com-
monwealth from such person, association, or corporation.

Since we have already determined that the amounts added by
section 1702, supra, become part of the taxes to be collected, we have
no hesitation in declaring that such additional sums shall bear interest
at the rate of six (6) per centum per annum from the date they are
due and payable until sixty (60) days after settlement, and, there-
after, at the rate of twelve (12) per centum per annum until paid.

The reasoning thus far advanced can be buttressed by considering
the problem from another angle. You will observe that section 1702,
supra, provides that the additional amounts imposed for failure to
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file the required tax and bonus reports within the time limits pre-
scribed by statute “shall be collected with the bonus or tax in the
usual manner of settling and collecting such bonus or tax.” The use of
the word “with” indicates that the amounts added by section 1702,
supra, shall be taken together with the tax or bonus and the two
sums collected as one throigh a uniform system of procedure. Thus,
those provisions relating to the running of interest would apply to
the additional amounts as well as to the principal amount of the
tax or bonus.

In addition, the fact that those so-called “penalties” are, under
section 1702, supra, to be collected in the usual manner of settling and
collecting bonus or tax leads us to an examination of Article VIII of
The Fiscal Code, supra, 72 P. S. § 801, et seq., which furnishes the
procedure for the settlement of taxes and bonus due the Common-
wealth. As part of this procedure, provision is made in section 808,
quoted supra, for interest upon taxes and bonus due the Common-
wealth. Since the penalties imposed for failure to file tax and bonus
reports are to be collected in the same manner as accounts for taxes
and bonus due the Commonwealth are settled and collected, and since
the procedural legislation covering the settlement and collection of
such taxes and bonus provides for the running of interest as set forth
in section 806, supra, it follows that section 806, supra, applies also
to those additional amounts which by the language of section 1702,
supra, are to be collected by settlement. Accordingly, we again reach
the conclusion that such additional amounts shall bear interest at the
rates and from the dates set forth in section 806, supra.

This brings us to consideration of the problem of determining upon
what date the so-called “penalties” imposed by section 1702, supra,
become .due and payable. Section 1702, supra, refers to those tax
and bonus reports required by Sections 706, 707, 708, 710, 713, 714,
716, and 720 of The Fiscal Code, 72 P. S. §§ 706, 707, 708, 710, 713,
714, 716, 720, and these latter sections specify what type of report is
required to be filed and the date upon which it must be filed. Obvi-
ously a penalty is incurred and attaches as of the very moment the
last day for filing such reports has elapsed without the taxpayer having
filed the required report. From that moment forward the delinquent
taxpayer is liable to the Commonwealth in the amount specified in
section 1702, supra.

You will observe that the amount to be added to the tax or bonus
under section 1702, supra, is not a sum certain, but consists of a per-
centage of the tax or bonus, and consequently the exact amount of the
sum to be added to the tax or bonus cannot be determined until the
amount of the tax or bonus itself is finally adjusted . and settled.
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However, this fact will not prevent the running of interest upon the
additional amount from the very first day upon which the required
tax or bonus report becomes overdue. In Commonwealth v. Southern
Pa. Bus Co., 339 Pa. 513 (1940) the Supreme Court considered
whether the Commonwealth might lawfully charge interest at the
rate of six percent upon the amqunt of any tax deficiency discovered
at settlement, for the period from the due date of the tax to the date
of payment. At pages 530 and 531, the Supreme Court resolved the
doubt in the following manner:

¥ * * We think it is clear that where the legislature has
the power to levy a tax, it has the correlative power to im-
pose interest charges upon delinquent payments as a means
of enforeing prompt compliance with the law. See Fox’s Ap-
peal, supra; Cooley on Taxation (4th Ed.) Vol. III, p.
2535.

Defendant contends, however, that as the taxpayer has no
notice of the deficiency until it has been ascertained at settle-
ment, the imposition of an interest charge for the period prior
thereto constitutes a deprivation of property without due
process of law. The error in this contention is that it assumes
the deficiency is not due until it has been settled by the
fiscal officers of the Commonwealth and the taxpayer has been
notified thereof.

The amending acts of 1937 require that the taxpayer shall
pay the amount of its capital stock tax in full at the time of
filing the report. It cannot be assumed that its obligation is
limited to the amount set forth in its return, subject to a pos-
sible enlargement at settlement. The purpose of the legislature
to obtain immediate payment of the whole tax would be de-
feated if a corporation should thus be permitted to withhold,

by error or design, any portion of the tax during the interval
between assessment and settlement.

This language is equally controlling in the present instance with
respect to those additional amounts imposed by section 1702, supra,
in so far as it may be contended that since the amount of the so-called
penalty cannot be determined until settlement is made, the date of
the settlement constitutes the day upon which the penalty becomes due
and payable. This is especially true in view of the fact that under
the decision in Hamilton v. Lawrence, supra, the additional amounts
imposed by section 1702, supra, are not regarded as penalties but
are looked upon as constituting a part of the tax or bonus itself.

The Fiscal Code is primarily a collection of legislative enactments
creating certain agencies and providing methods for the collection of
taxes and other accounts due the Commonwealth. As such it is wholly
procedural in nature and all of its provisions are, therefore, in pari
materia. Consequently, it is necessary that the provisions of The
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Fiscal Code be interpreted in such a manner as to effect a harmony
and uniformity of procedure. Such a result has been achieved in the
present instance with regard to the settlement of tax accounts. Once
settlement of the tax account has been made the rate of interest will
be identical as to both the principal amount and the additional amounts
imposed by section 1702, supra. In addition, such interest can be
computed upon both the principal and additional amounts beginning
as of the same day since the penalty for failure to file required tax or
bonus reports is incurred at the very moment when the principal
amount of the tax becomes overdue (See Act of April 9, 1929, P. L.
343, section 805, as amended, 72 P. 8. § 805 (c)).

Accordingly you are advised that the Commonwealth shall, in the
settlement of the tax accounts, collect interest upon penalties im-
posed for delinquency in filing tax and bonus reports, beginning from
the moment the last day for filing such reports elapses at the rate of
six per centum per annum until sixty days after settlement, ahd
thereafter at the rate of twelve per centum per annum until paid.

Very truly yours,
DEPARTMENT OF JUSTICE,

Crauvpe T. RENO,
Attorney General.

Frank A. SiNON,
Deputy Attorney General.

MarTiN J. CovNE,
Assistant Deputy Attorney General.

OPINION No. 427

Mental institutions—Counties, cities and institution districts—Transfer of such
institutions to the Commonwealth—Act of September 29, 1938, P. L. 53,

construed.

The Act of September 29, 1938, Special Session, P. L. 53, which transferred to
the Commonwealth all buildings and other property acquired or erected by any
county, city or institution district for the care, maintenance and treatment of
mental patiénts, also transferred to the Commonwealth the buildings and prop-
erty of all such institutions regardless of whether the actual legal title to such
property may have been vested in the various wards, boroughs and townships,
and without any liability whatever on the part of the Comnmonwealth to assume
the obligation for the payment of rentals heretofore paid by the institution
distriets to the various municipalities holding such title to the property of such

institutions.
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Harrisburg, Pa., May 29, 1942.

Honorable E. Arthur Sweeny, Secretary of Welfare, Harrisburg, Penn-
sylvania.

Sir: The Department of Justice has received your request for an
opinion interpreting certain provisions of the Act of September 29,
1938, P. L. 53, 50 P. S. §- 1051, et seq., relating to institutions of
counties, cities and institution districts, for the care, maintenance
and treatment of mental patients; providing for the transfer of such
institutions to the Commonwealth; providing for the management
and operation or closing and abandonment thereof, and the mainte-
nance of mental patients therein.

You state that in order that the transition from local to State opera-
tion of the mental institutions involved may be effected both in com-
pliance with the new law and with the fewest practical difficulties,
you desire to be advised concerning the application of the act to the
peculiar circumstances attending the ownership and operation of the
mental institutions located in Lackawanna and Luzerne Counties.

In support of your request, you have submitted the following
statement and inquiries:

The first paragraph of section 1 of the act provides for the transfer
of buildings acquired or erected for mental patients, together with
personal property and lands in connection therewith; except that
buildings and lands used for indigent persons are not thereby trans-
ferred.

The second paragraph of section 1 of the act relates to the division
of the farm and woodlands between the Commonwealth and the
institution district on the basis of the ratio of indigent persons to the
total patient population of the institution.

The third paragraph of section 1 of the act provides that where
auxiliary structures and facilities furnishing light, heat, power, water,
laundry, kitchen, sewage treatment services and coal supply are so
transferred to the Commonwealth, it shall thereafter continue to fur-
nish the institution district with such services at the actual cost
thereof to the extent hereafter requested by the institution district.

It will be observed that the act transfers to the Commonwealth all
buildings acquired or erected by any county, e¢ity, or institution
distriet.

The difficulty arising in Lackawanna and Luzerne Counties is occa-
sioned by the fact that title to the four mental hospitals in those
counties is vested in various wards, boroughs, and townships, and that
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prior to the act they were in the possession of the institution districts
as lessees on a rental basis for the purpose of operating the mental
hospitals.

Prior to the County Institution District Law of June 24, 1937, P. L.
2017, 62 P. 8. § 2201, there were in Lackawanna County twenty-one
independent poor districts, established by various local acts of assem-
bly. Of the said twenty-one districts, three had built, established and
maintained large and well-equipped institutions for the care of indi-
gent persons and mental patients: The Hillside Home and Hospital,
of the Scranton Poor District; the Blakely Home, of the Blakely
Poor District; and the Ransom Home and Hospital, of the Jenkins-
Pittston Poor District. By this act of 1937, the independent poor
districts were abolished, but the title to the property that had been
paid for by the group of citizens and taxpayers who made up each
of said poor districts was vested in the same group by a transfer
thereof to the municipalities that had made up and comprised each
respective poor district, in proportion to the assessed valuation of
each of said municipalities.

Prior to the Mental Institution Act of 1938, supra, the Blakely
Home was the property of and belonged to the Borough of Blakely
and certain adjoining boroughs and townships; the Hillside Home
and Hospital belonged in part to the City of Scranton and in part to
the Borough of Dunmore; the Ransom Home and Hospital belonged
in part to the City of Scranton, the Borough of Pittston, later the
City of Pittston, and in part to a group of boroughs.

This peculiar situation existing in Lackawanna and Luzerne Coun-
ties gives rise to this request for advice, with special reference to the
following questions:

1. May the Commonwealth take over the institutions owned by the
various wards, boroughs and townships, under Section 1 of the Act
of 1938, P. L. 53, which transfers to the Commonwealth all buildings
acquired or erected by any ¢county, city, or institution district, for the
care, maintenance and treatment of mental patients?

2. It has been suggested that the Commonwealth take over Hillside
Hospital as a mental institution and remove thereto the mental
patients at Ransom Hospital and Blakely Home, and remove the
indigent persons at Hillside Home to the Ransom and Blakely Homes.
Such arrangement would result in the Commonwealth’s taking the
buildings presently in use at Hillside for indigent persons, and the
acquisition by the Commonwealth of less than its proportionate share
of farm and woodlands described in the second paragraph of section
1 of the act, thereby giving rise to the following further questions:
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‘ (a) Is the Commonwealth entitled to take over the indigent build-
ings and property at Hillside Home?

(b) Is the Commonwealth entitled to take less than its propor-
tionate share of the farm and woodlands?

3. Are leasehold interests, as such, held by the institution districts
transferred to the Commonwealth by the act, thereby entitling or
obligating the Commonwealth to assume the payment of rentals here-
tofore paid by the institution districts to the municipalities holding
title to the property of such institutions?

4. Is the Commonwealth entitled to the interests of the cities in the
mental hospital properties; so that if the Commonwealth were obliged
to rent these institutional buildings and property on a basis separate
and distinet from the act, if possible, would it be required to pay any
rentals for that portion of the value of the buildings and property
represented by the interests of the cities?

5. If the Commonwealth is obligated to pay the rentals heretofore
paid by the institution districts, as of what date would the Common-
wealth’s obligation to pay rent commence?

6. By what method could such rentals be apportioned?

7. Should the same rule as to payment and apportionment of rentals
on the real estate apply to rentals on the personal property?

The foregoing request for advice requires an interpretation of the
Act of September 29, 1938, Special Session, P. L. 53, 50 P. S. Section
1051, et seq., as amended by the Act of May 25, 1939, P. L. 193, 50
P. 8. §§ 1053, 1057.

The title of said act is as follows:

AN ACT

Relating to institutions of counties, cities and institution dis-
tricts for the care, maintenance, and treatment of mental
patients; providing for the tratsfer of such institutions to
the Commonwealth; providing for the management and
operation or closing and abandonment thereof, and the
maintenance of mental patients therein, including the col-
lection of maintenance in certain cases; providing for the
retransfer of certain property to institution districts under
certain circumstances; conferring and imposing upon the
Governor, the Department of Welfare, the courts of com-
mon pleas and counties, cities and institution districts cer-
tain powers and duties; prohibiting cities, counties and in-
stitution distriets from maintaining and operating institu-
tions, in whole or in part, for the care and treatment of
mental patients; and repealing inconsistent laws.
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The first paragraph of section 1 of the act, providing for the trans-
fer to the Commonwealth of buildings acquired or erected for mental
patients, together with personal property and lands in connection
therewith is, in part, as follows:

¥ * * All buildings acquired or erected by any county,
city or institution district for the care, maintenance and
treatment of mental patients, the personal property within
such buildings or incidental thereto, and any and all other
grounds and lands connected therewith or annexed thereto, are
hereby transferred to and vested in the Commonwealth of
Pennsylvania, * * *,

This section excepts buildings and lands used for indigent persons,
as follows:

* * * except that where any such buildings for mental
patients are operated in conjunction with buildings dedicated
to the care and maintenance of indigent persons who are not
mental patients, the buildings used for the care of such per-
sons, the land actually occupied by such buildings, the lands
or ya.lds presently set apart for the use of the indigent per-
sons cared for in such buildings, and the lands necessary for
ingress and egress thereto and therefrom, shall not be deemed
to be hereby transferred, but shall remain vested in the
county, city or institution district as theretofore.

The act has been held constitutional in the case of Chester County
Institution District et al. v. Commonwesalth et al., 341 Pa. 49 (1941).

It will be necessary to bear in mind the foregoing general provi-
sions of the act in order to carry out all of its provisions as required
by the Statutory Construction Act of May 28, 1937, P. L. 1019,
Section 51; 46 P. 8. § 551, which provides, inter alia:

* * * Tvery law shall be construed, if possible, to give effect
to all its provisions.

Your request for advice appears to present situations not entirely
covered by the express language of the act, and as stated in the
opinion of the Supreme Court in the Chester County case, supra, at
page 58:

® * * The problem was not simple in its elements. * * *

In discussing the difficulty involved in separating the property
used for the poor from that used for mental patients, the Court, in
the Chester County case, supra, at page 59, held:

* * * As the Commonwealth was not taking over the
operation of all these institutions but only the mental health
hospitals, it became necessary to provide for the applica-
tion of the law as the facts might require. No complaint
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therefore can be sustained merely because of difficulty in
separating the property used for the poor from that used in
the mental health cases. If the Commonwealth may take
all, it may take part. * * * The legislature, having declared
that all the property devoted to care of mental health cases
should be taken, and that the Commonwealth should there-
after perform the service, might have retained all the prop-,
erty devoted to that purpose and there is nothing in the
Act which prevents the Commonwealth from retaining all
of it. It was unnecessary in this Act to provide to return any
part of it.

The Supreme Court, in the Chester County case, supra, at page 58,
further said:

* * # Tt is well to have clearly in mind what was enacted.
The legislature took from the institution districts through-
out the state, created by the Act of 1937, supra, the power
to operate hospitals for indigent mentally ill persons and
declared the Commonwealth would thereafter perform that
service, and,-in order ‘to perform it, took from the institution
districts existing hospital properties. * * *

The foregoing excerpt from the opinion of the Supreme Court
plainly states that the Commonwealth took from the institution dis-
tricts the hospital properties, and mot merely leasehold interests
therein.

While it is true that the act takes from the institution districts
certain property, nevertheless, the institution districts are also relieved
of the burden of caring for its mental patients, and the taxpayers
will probably pay less than they paid before for the care of mental
patients.

The Supreme Court, in the Chester County case, supra, at page
64, held:

The taxpayers joining in the bill show no ground for
equitable relief; there is not even an averment that their
taxes will be increased; if the state takes over the operation
and pays the bills the taxpayer plaintiffs will probably pay
less, for the purpose, than they paid before. So far as the
averment of irreparable damage is concerned, it is sufficient
to say that the legislature had the power to pass the Act;
presumably, the legislature gave adequate consideration to
the effect on the taxpayers of the county; we find nothing au-
thorizing the Court to say that the legislature exceeded its
power on the ground suggested.

The Court further held, at page 57:

* * * Within constitutional limitations not involved in the
case, the Commonwealth has absolute control over such
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agencies and may add to or subtract from the duties to be
performed by them, or may abolish them and take the prop-
erty with which the duties were performed without compen-
sating the agency therefor: * * *

This language clearly indicates that there is no obligation resting
upon the Commonwealth to pay rentals for the mental hospital
properties.

The primary question raised by your request is whether buildings
and other property used for mental patients are transferred to the
Commonwealth in cases where the title or ownership of such property
was vested in wards, boroughs, and townships, and not in the counties,
cities, or institution districts referred to in the act.

It will be noticed that, by the terms of the act,

All buildings aequired or erected by any county, city, or
institution district for the care, maintenance and treatment
of mental patients * * * are hereby transferred to and vested
in the Commonwealth * * *,

The transfer to the Commonwealth is not predicated upon the fact
that title to or the ownership of such buildings may have been vested
in any county, city or institution district.

Conceding, for the purposes of this opinion, that the buildings
may not have been erected by any county, city or institution district
for the express purposes of the care, maintenance and treatment of
mental patients, it remains to be ascertained whether they were ac-
quired for such purposes.

As stated, title to the four mental hospitals in Lackawanna and Lu-
zerne Counties was vested in the various wards, boroughs, and town-
ships, and prior to the act under discussion they were in the possession
of the institution districts as lessees on a rental basis for the purpose
of operating the mental hospitals.

In its primary sense, the word “acquired” is used to refer to owner-
ship; yet it may also be used in the sense of obtaining or procuring:
1C. J. 908.

“Acquired” is defined as to get, procure, secure, acquire;
and “obtained,” as to get, obtain, attain; and “acquisition,”
as act of acquiring or gaining property, that which is acquired
or gained, especially a material possession obtained by any
means. Jones v, State, 72 S. W. 2d 260, 263, 126 Tex. Cr. R.
469: 1 W. & P. 649.

Under lease providing for renewal of sub-lease unless land-
lord shall have “acquired” property and shall have filed plans
for erection of new building, word “acquired” was not in-
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tended to mean “acquire in fee,” but referred only to acquisi-
tion of such interest in property as would put landlord in -
position to erect a new building. Harris v. Bedell Co., 226
N. Y. 8. 513, 519, 222 App. Div. 467: 1 W. & P. 640.

Acquire * * * to gain by any means * * *: Webster’s New
International Dictionary, 2d edition.

From this viewpoint, it must be found that the properties held by
the institution districts for the care, maintenance and treatment of
mental patients were transferred by the act, even though the legal
title in fee to the properties may have been held by the various
municipalities.

The purpose of the act is complete State care and maintenance of
indigent mentally ill persons, mental defectives and epileptics, as set
forth in the preamble of the act, as follows:

Whereas, Experience has proven that the care and mainte-
nance of indigent mentally ill persons, mental defectives and
epileptics should be centralized in the State Government in
order to insure their proper and uniform care, maintenance,
custody, safety and welfare; and

Whereas, Complete care for such persons in institutions
operated exclusively by the State Government will effect great
economies for municipal subdivisions.

To hold that mental institutions owned by counties, cities or insti-
tution districts were transferred to the Commonwealth by the act,
but those institutions in which title to the properties was held by
other municipal subdivisions are not transferred, would defeat the
very purpose of the act. If the act charges the Commonwealth with
the care, maintenance and treatment of mental patients in such insti-
tutions, but does not transfer the buildings in which such patients are
so maintained, the result would be that the Commonwealth would
acquire mental patients but no title to the property, and the mu-
nicipal subdivisions would still retain the ownership of such property,
without mental patients, and with no present power or duty in the
Commonwealth to utilize such property for the care of mental patients.

This result would constitute such an absurdity as the legislature
seeks to avoid under the provisions of The Statutory Construction
Act of 1937, P. L. 1019, 46 P. S. 552, as follows:

* * * the Legislature does not intend a result that is
absurd, impossible of execution or unreasonable.

Further, it is obvious that the act prohibits the municipalities in
Lackawanna and Luzerne Counties from operating the mental insti-
tutions.



OPINIONS OF THE ATTORNEY GENERAL 201

It is conceded that the care of mental patients is a governmental
function and that property used therefor is used in a governmental
capacity. The Supreme Court has long since ruled that the care of
the mentally ill is a governmental duty.

The Mental Health Act of July 11, 1923, P. L. 998, supra, allowed
mental patients to be cared for in county, municipal and ineorporated
institutions.

Carrying out the theory of complete State care for mental patients,
the Act of October 11, 1938, Special Session, P. L. 63, 50 P. 8. § 21,
in Section 1 thereof, amending Section 201 of the Mental Health Act
of July 11, 1923, P. L. 998, supra, provides that mental patients in
the Commonwealth shall be cared for in certain named then existing
hospitals, “and in addition thereto, in any other institution taken over
by the Commonwealth by law for operation and management as a
State hospital for mental diseases”; and in semi-State or private in-
stitutions.

The conclusion that the act of 1938 transfers to the Commonwealth
the mental institutions in these two counties is a wide departure from
the theories advanced in the Dauphin County Court and in the Su-
preme Court. One of the principal arguments against the constitution-
ality of the act was that under the language of the act, mental insti-
tutions owned by wards, boroughs and townships were not enumerated
as having been specifically transferred to the Commonwealth by
the act. However, as previously stated, the act has been held con-
stitutional in the Chester County case, supra.

Accordingly, we are impelled to the conclusion that these institutions
were transferred to the Commonwealth, in which event the Common-
wealth is not obligated to pay rents to the municipalities any more
than is the Commonwealth obligated to assume the bonded indebted-
ness or other obligations which may exist in some cases created by
the local communities' for the construction or operation of mental
hospitals.

With these conclusions, it becomes unnecessary to discuss the re-
maining questions included in your request for advice.

Any other conclusions would result in an anomalous situation with
regard to the costs of the care and maintenance of mental patients.

Section 2 of the act prohibits the counties, cities or institution dis-
triets from thereafter operating or maintaining, in whole or in part,
any institution for the care of mental patients.

Until June 1, 1941, the costs of the care and maintenance of mental
patients in mental hospitals maintained wholly or in part by the
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Commonwealth were borne by the counties or poor districts or mu-
nicipalities which were liable for their support and by the Common-
wealth in the proportion fixed by law.

This responsibility relates to the Act of April 25, 1929, P. L. 707,
No. 305, Section 1, as amended by the Act of June 1, 1931, P. L. 300,
Section 1, as amended by the Act of May 23, 1933, P. L. 975, Section
1,50 P. S. § 624.

The act of 1929, supra, as amended, provided, inter alia, as follows:

The part of the cost of the care and maintenance, including
clothing, of the indigent insane, whether chronic or otlierwise,
in the State hospitals for the insane, payable by the counties
or poar districts, is hereby fixed at the uniform rate of three
dollars per week for each person, which shall be chargeable
to the county or poor district from which such insane person
shall have come, and the amount of the aforesaid cost, over
and above three dollars per week chargeable to the counties
or poor districts, shall be paid by the Commonwealth: * * *

The foregoing section of the act of 1929, supra, and its amendments
were repealed by section 2 of the Act of October 11, 1938, Special
Session, P. L. 63, 50 P. S. § 21, which placed the ultimate liability
for the costs of the care and maintenance of such patients upon the
Commonwealth.

The Act of 1938, P. L. 63, supra, amended the Mental Hospital
Act of July 11, 1923, P. L. 998, and Section 503 thereof, 50 P. S. § 143,
was amended to read as follows: .

Whenever any mental patient is admitted, * * * to any
mental hospital maintained wholly or in part by the Com-
monwealth, the cost of care and maintenance, including cloth-
ing of such patient * * * if he is finanecially unable to pay
such expenses or any proportion thereof, then such expenses or
the proportion thereof which cannot be collected from the pa-
tient, or the person liable for his support, shall be paid by the
Commonwealth. ’

This amendatory Act of 1938, P. L. 63, supra, became effective
June 1, 1939, but the act was subsequently amended by the Act of
May 25, 1939, P. L. 195, 50 P. 8. § 21, so as to become effective June
1, 1941.

Obviously, the Commonwealth is not liable for the costs of the care
and maintenance of the patients in the institutions herein referred to,
if those institutions are not State-owned institutions by virtue of
having been transferred to the Commonwealth by the act under
discussion.
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We are of the opinion that the Act of September 29, 1938, Special
Session, P. L. 53, 50 P. 8. § 1051, et seq., which transferred to the
Commonwealth all buildings and other property acquired or erected
by any county, city or institution district for the care, maintenance
and treatment of mental patients, also transferred to the Common-
wealth the buildings and property of all such institutions regardless
of whether the actual legal title to such property may have been
vested in the various wards, boroughs and townships, and without
.any liability whatever on the part of the Commonwealth to assume
the obligation of the payment of rentals heretofore paid by the insti-
tution distriets to the various municipalities holding such title to the
property of such institutions.

Very truly yours,
DEPARTMENT OF JUSTICE,

Cravpe T. ReNo,
Attorney General.

H. J. Woopwarp,
Deputy Attorney General.

OPINION No. 428

Flash floods—Relief of residents of Honesdale, Wayne County—Cost of food and
supplies—By whom. paid—Act No. 12-A, approved June 16, 1941.

The costs of food and supplies procured by the representatives of the Depart-
ment of Military Affairs for the relief of the citizens of Honesdale, Wayne County,
Pennsylvania, in the recent flash floods of May, 1942, may be paid by the Depart-
ment of Military Affairs under the provisions of Appropriation Act No. 12-A,
approved Jupne 16, 1941. .

Harrisburg, Pa.; June 24, 1942.

Honorable Edward Martin, Adjutant General, Department of Military
Affairs, Harrisburg, Pennsylvania.

Sir: You have asked to be advised as to whether the costs of
food and supplies ordered by Deputy Adjutant General, R. M. Valil,
at the instance of Honorable Arthur H. James, Governor, for the
relief of residents of Honesdale, Wayne County, Pennsylvania, in
the recent flash floods of May, 1942, can be paid by the Department
of Military Affairs under the provisions of Appropriation Act No.
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12-A, approved June 16, 1941, wherein it is provided (p. 24) inter alia,
as follows:

TO THE DEPARTMENT OF MILITARY AFFAIRS

* * * for the payment of any and all expenses incident to
furnishing men, material and equipment to relieve unemploy-
ment or drought conditions throughout the State or when a
disaster occurs; * * * in payment of costs and material ex-
penses by the Pennsylvania National Guard and the Penn-
gylvania Reserve Defense Corps in furnishing relief from dis-
aster * * *  (Ttalics ours.)

Tt will be noted that the above-referred to act mentions “disaster” in
two places.

As is generally known, there occurred in the latter part of May, 1942,
in Wayne County, Pennsylvania, a heavy rain amounting to a cloud-
burst, as a result of which sudden precipitation of water there fol-
lowed “flash floods.” Creeks, streams and small rivers flowing through
Honesdale and Hawley suddenly became raging torrents, the water
rose so quickly that many lives were lost, numerous bridges were
washed down stream and houses were moved from their foundations.
The Borough of Honesdale suffered property damage which has not
yet been definitely ascertained, but which has been estimated at over
one million dollars. Public buildings were damaged beyond repair.
Grocery stores and markets were inundated and the contents com-
pletely destroyed. The public was in dire need of food and supplies.
In this situation, which was clearly a public disaster, Honorable
Arthur H. James, Governor of the Commonwealth of Pennsylvania,
ordered out a portion of the Pennsylvania Reserve Defense Corps and
authorized the Deputy Adjutant General to purchase food and sup-
plies. The question now arises as to the source of payment therefor.

The legislature in making the appropriation to the Department of
Military Affairs clearly had in mind the possibility of a situation of
this kind when it mentioned disaster in the two specific instances above
mentioned in Appropriation Act No. 12-A, supra. The first thing that
naturally occurs to the Chief Executive of the Commonwealth in
case of a great public disaster arising from flood, fire, hurricane or any
other reason is to call upon the military forces of the State to protect
the lives and property of its inhabitants affected by the disaster. The
Governor in this case did this and because of the lack of food sup-
plies and the danger of pestilence, illness and suffering, authorized
the officers of the Pennsylvania Reserve Defense Corps to procure
food and supplies and thus prevented pestilence, illness and suffering.
This is an expense incident to furnishing relief from disaster and
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within the intent of the legislature in the Appropriation Act 12-A,
supra.

It is our opinion that the costs of food and supplies procured by the
representatives of the Department of Military Affairs for the relief
of the citizens of Honesdale, Wayne County, Pennsylvania, in the
recent flash floods of May, 1942, may be paid by the Department of
Military Affairs under the provisions of Appropriation Act No. 12-A,
approved June 16, 1941.

Very truly yours,

DEPARTMENT OF JUSTICE,

Cravpe T. RENo,
Attorney General.

RoBerT E. Scraca,
Deputy Attorney General.

OPINION No. 429

County offices—M cKean County—Prothonolary—Vacancy—Acceptance by elected
officer of commassion tn the United States Army—Right of Governor to appoint
—Act of May 2, 1929, P. L. 1278.

A vacancy exists in the offices of Prothonotary, Clerk of the Court of Quarter
Sessions, Clerk of the Court of Oyer and Terminer, and Clerk of the Orphan’s
Court of McKean County. Such vacancy has existed since the date of the accept-
ance of a commission by Joseph R. Carvolth, the duly elected holder of said
offices, as a Colonel m the United States Army. The Governor has the power to
appoint Mr. Carvolth’s successor. The official records in the office of the Secre-
tary of the Commonwealth should have a notation made to the effect that
Mr Carvolth vacated his said offices by reason of the acceptance of his commis-
sion in the United States Army.

Harrisburg, Pa., July 15, 1942.

Honorable Arthur H. James, Governor, Commonwealth of Pennsyl-
vania; Harrisburg, Pennsylvania.

Sir: You have requested us to advise you whether a vacancy exists
in the offices of Prothonotary, Clerk of the Court of Quarter Sessions,
Clerk of the Court of Oyer and Terminer, and Clerk of the Orphans’
Court, of McKean County, due to the fact that Mr. Joseph R. Car-
volth, who was duly elected to fill said offices for a term expiring the
first Monday of January, 1944, has accepted a commission as a
colonel in the 111th Infantry of the United States Army and is now
serving as such.
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A prothonotary is a constitutional county officer, as are also the
clerks of the above mentioned courts. Article XIV, Section 1, Con-
stitution of the Commonwealth of Pennsylvania. The Act of July 2,
1839, P. L. 559, as amended April 11, 1866, P. L. 763, 17 P. S. § 1430,
provides that in the County of McKean one person shall be elected
to fill the offices of Prothonotary, Clerk of the Court of Quarter Ses-
sions, Clerk of the Court of Oyer and Terminer, and Clerk of the
Orphans’ Court. The Aect of June 29, 1923, P. L. 944, 16 P. S. § 2431,
provides for the compensation of the aforesaid offices in counties of
the Sixth Class, of which McKean County is one, and provides further
that when one person holds three or more of such offices he shall re-
ceive the highest salary fixed for any one thereof plus an additional
salary of $1,000.

You have informed us that the County Commissioners of McKean
County have declared the aforesaid offices vacant by reason of the
acceptance by Mr. Carvolth of the military commission aforesaid.

Article III, Section 60, of the Act of May 2, 1929, P. L. 1278, as
amended June 9, 1931, P. L. 401, 16 P. S. § 60, provides that in case
of a vacancy occurring by reason of death, resignation or otherwise,
in any county office created by the Constitution or laws of the Com-
monwealth, where no other provision is made by the Constitution or
said act, the Governor of the Commonwealth shall appoint a suitable
person to fill such office, who shall continue therein and discharge
the duties thereof until the first Monday of January next succeeding
the next municipal election which shall occur three or more months
after the happening of such vacancy. The appointee shall be con-
firmed by the Senate, if in session.

Article XII, Section 2, of the Constitution of the Commonwealth,
provides as follows:

No member of congress from this State, nor any person
holding or exercising any office or appointment of trust or
profit under the United States, shall at the same time hold or
exercise any office in this State to which a salary, fees or
perquisites shall be attached. The General Assembly may by
law declare what offices are incompatible.

As a Colonel of the United States Army Mr. Carvolth holds and
exercises an office of trust or profit under the United States. See
Commonwealth of Pennsylvania ex rel. Crow v. Smith, 343 Pa. 446
(1942), wherein it was held that a Major in the United State Army
holds and exercises an office of trust or profit under the United States
within the meaning of the aforesaid constitutional provision.

That the Prothonotary and Clerk of the Courts of Oyer and Termi-
ner, Quarter Sessions and Orphans’ Court of McKean County, holds
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or exercises an office in this Commonwealth to which a salary, fees or
perquisites are attached, is clear.

As indicated above, Article XII, Section 2, of the Constitution of
the Commonwealth, expressly forbids one individual to hold an office
of trust or profit under the United States and at the same time to
hold an office in this State to which a salary is attached. It follows,
therefore, that Mr. Carvolth cannot hold a commission as Colonel
in the United States Army and also the offices to which he was elected
in McKean County.

In speaking of Article XII, Section 2, the Supreme Court of Penn-
sylvania said in DeTurk ». Commonwealth, 129 Pa. 151 (1889), at

page 160:

* * * The prohibition may be enforced without legislative
aid, and no action or inaction of the legislature can destroy
i, * **

We next inquire whether DeTurk forfeited and created a
vacancy in the office of postmaster by accepting and entering
upon the duties of the office of county commissioner. In
considering this question, regard must be had to the fact
that the former is an office under the government of the
United States, and the latter an office under the state govern-
ment. If the titles to these offices were derived from a com-
mon source, it might well be held that an acceptance of the
second office was an implied resignation and vacation of the
first. This is the common law rule, and the current of au-
authority in this country sustains it. But the state cannot
declare the federal office vacant, nor remove the incumbent
from it. It may, however, enforce the constitutional provi-
sion by proceedings to test his title to the office he holds under
its laws, and it may remove him from that office if he does not
surrender the office he holds under the government of the
United States. * * *

Continuing at page 161 the Supreme Court said:

Did his formal resignation and complete surrender of it,
[the office of postmaster] before answer, place him in accord
with the constitution, and perfect his title to the office of
county commissioner? By accepting it, and entering upon
its duties, he elected to hold it. This election was confirmed
by his express resignation of the office of postmaster, and the
appointment of his successor, before issue was joined. When
he appeared, in obedience to the mandate of the writ, he was
not holding an office of trust or profit under the United

States. * * *

The case of Commonwealth of ex rel. v. Smith, supra, involved
the Mayor of the City of Uniontown who had entered the active
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military service of the United States as a Major. The court remarked
in footnote 3 as follows:

Ordinarily, one holding two incompatible offices is allowed
to elect which he desires to resign; if he declines or neglects
to make a choice the court determines which office he should
be compelled to relinquish: * * * [authorities]; in the pres-
ent case, however, there is no choice possible since it is not
within the power of relator to resign from his office in the
army.

As a result of the foregoing, we are clearly of the opinion that Mr.
Carvolth may not and does not hold or exercise the offices to which
he was elected in McKean County, and has not held or exercised
said offices since his entry into active military service as a Colonel
in the United States Army.

It is our opinion that a vacancy exists in the offices of Prothonotary,
Clerk of the Court of Quarter Sessions, Clerk of the Court of Oyer
and Terminer, and Clerk of the Orphans’ Court of McKean County,
and that such vacancy has existed since the date of the acceptance
of a commission by Joseph R. Carvolth, the duly elected holder of
said offices, as a Colonel in the United States Army. We are further
of opinion that you have the power to appoint Mr. Carvolth’s suc-
cessor. The official records in the office of the Secretary of the Com-
monwealth should have a notation made to the effect that Mr. Car-
volth vacated his said offices by reason of the acceptance of his
commission in the United States Army.

Very truly yours,
DEPARTMENT OF JUSTICE,

Craupe T. REwo,
Attorney General.

Wirriam M. RuTTER,
Deputy Attorney General.

OPINION No. 430

Insurance—War Damage Corporation policies—Legalily of purchase—Protection
of State-owned buildings—Appropriation Act No. 12-A of 1941.

The Department of Property and Supplies may purchase, on behalf of the
Commonwealth, policies of insurance, issued by the War Damage Corporation,
to protect State-owned buildings. The decision as to whether such insurance
will be purchased and the amount thereof is of course for the department. The
cost of such insurance is payable out of the funds appropriated to the department
by Appropriation Act 12-A of 1941, '
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Harrisburg, Pa., July 21, 1942.

Honorable James F. Torrance, Secretary of Property and Supplies,
Harrisburg, Pennsylvania.

Sir:  Under date of July 6, 1942, you requested this department
to advise you if the Commonwealth of Pennsylvania, through your
department, may take out War Damage Corporation policies of
insurance to protect State-owned buildings.

The War Damage Corporation is a Federal agency created by the
Reconstruction Finance Corporation, pursuant to the provisions of
the act covering the said Reconstruction Finance Corporation. The
War Damage Corporation will indemnify the insured against direct
physical loss of or damage to his property, resulting from enemy
attack, including any action taken by the Military, Naval or Air
Forces of the United States in resisting enemy attack. This coverage
so afforded protects the insured, therefore, from all loss occasioned
by war, whether inflicted by the enemy or by our own armed forces.

A state may become an “applicant”- for such insurance. The War
Damage Corporation regulations, effective July 1, 1942, provide as
follows:

The term “Applicant” shall mean any person, public or
private, including any individual, partnership, corporation
association, State, County, municipality, or other political
subdivision, having an insurable interest in property eligible
for coverage by policies of insurance issued by the Corpora-
tion pursuant to these Regulations and making application to
the Corporation for such coverage on the forms of Application
prescribed by the Corporation.

But a legal question as to whether or not the Commonwealth may
purchase such insurance arises by reason of the Act of May 14, 1915,
P. L. 524, 72 P. S. § 3731 et seq. This act creates a fund separate
and apart from all other funds of the Commonwealth, to be known
as the Insurance Fund. The act provides that there shall accumulate
in such fund the sum of $1,000,000 and that this fund is for the
“rebuilding, restoration, and replacement of any structures, buildings,
equipment, or other property owned by the Commonwealth of Penn-
gylvania, and damaged or destroyed by fire or other casualty.” (72
P. 8. § 3731).

Section 7 of the act makes it unlawful for your department, or any
other agency of the State, to purchase, secure or obtain any policy of
insurance, the term of which shall extend beyond December 31, 1920.
Said Section 7, 72 P. S. § 3737, reads in part as follows:

From and after the adoption and approval of this act, it
shall be unlawful for any department, bureau, commission,
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or other branch of the State Government, or any board of
trustees, overseers, managers, or other person or persons, or
custodians of State property to purchase, secure, or obtain
any policy of insurance on any property owned by the Com-
monwealth, the term of which policy of insurance shall extend
beyond the thirty-first day of December, Anno Domini one
thousand nine hundred and twenty, * * *.

Seemingly, the act of 1915, supra, makes it impossible for your
department, to purchase War Damage Corporation insurance policies
for the Commonwealth.

We feel, however, that the legislature never intended such a result.
In interpreting the act of 1915, supra, we cannot ascribe to the legis-
lature an intention to prohibit the purchase of anything other than
‘the ordinary fire and casualty insurance policies that were then of-
fered to the public by insurance companies. We see, also, only a
desire on the part of the legislature to establish a fund from which the
ordinary losses resulting from fire or other casualties can be recouped.

In support of our contention that the legislature in 1915 intended
only to prohibit the purchase of policies of insurance that were then
offered to the public, we first wish to cite the fact that the insurance
laws of this Commonwealth in effect in 1915 did not permit fire insur-
ance companies to insure against bombardment, invasion and similar
hazards of war. (See Act of June 1, 1911, P. L. 559, now repealed.)

The power {o assume such risks was only conferred upon fire in-
surance companies by the Act of May 24, 1917, P. L. 302, Section 1
of which reads as follows:

Be it enacted, &c., That from and after the passage of this
act any joint-stock or mutual fire insurance company, here-
tofore organized, under any general or special law of this
Commonwealth, or which may hereafter be organized, shall,
in addition to the powers already possessed, have the power
to make insurance against loss or damage, caused by bom-
bardment, invasion, insurrection, riot, civil war or commo-
tion, and military, or usurped power.

It is quite patent that the 1917 act, supra, was passed because of
World War I (1914-1918), this legislation having become effective
a few days after the declaration of war by the United- States of
America.

When the Insurance Company Law of 1921, being the Act of
May 17, 1921, P. L. 682, 40 P. S. § 341 et seq., was enacted, fire
insurance companies were authorized to make insurances against
“loss or damage, caused by bombardment, invasion, insurrection, civil
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war or commotion, and military or usurped power.” (40 P. S. § 382

() (1)).

It is to be noted, of course, that neither the act of 1917, supra, nor
the act of 1921, supra, was in effect when the prohibition against the
purchase of insurance policies by your department, or any other
agency of the State government, was written into our law in the
year 1915.

It would also seem that the coverage afforded by the War Damage
Corporation goes beyond anything contemplated by either the act
of 1917 or the act of 1921, supra, in that it affords protection against
damage occasioned even by our own forces in defending against an
attack by an enemy.

It happens, also, that under the acts of 1917 and 1921, supra, very
few insurance companies have ever offered this type of protection.
In fact the usual protection afforded by fire insurance companies
is given under the standard fire insurance policy, which excludes such
hazards. The language of the standard policy provides: (Act of June
8, 1915, P. L. 919, Section 2.)

This company shall not be liable for loss or damage caused
directly or indirectly by invasion, insurrection, riot, eivil war
or commotion, or military or usurped power, or by order of
any ecivil authority; * * *.

The provision of the act of 1915, supra, establishing the standard
fire insurance policy form was reenacted in the Insurance Company
Law of 1921, supra, and the language immediately hereinbefore quoted
is reenacted verbatim as part of Section 523 of the Act of 1921, supra,
40 P. S. § 658.

It is notable that the same legislature (1915 Sessions) which pro-
hibited your department from purchasing certain types of insurance
policies, authorized this standard fire insurance policy for the State
of Pennsylvania. It is quite evident that the legislature of 1915 was
not thinking in terms of war hazards or war risks when it placed
upon your department the prohibition under discussion herein.

The prohibition in question is against the purchase of any insurance
policy that might protect against damage or destruction by “fire or
other casualty.” Our previous discussion has dwelt largely upon fire
insurance and under the law, and practices and customs of the fire
insurance business, fire insurance companies protect against many
hazards other than those occasioned by fire. Hazards against which a
property owner can obtain protection from a fire insurance company
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would include lightning, certain explosion, tornadoes, cyclones, wind
storms, and a great number of other similar risks.

Whether the clause “fire or other casualty,” quoted supra, was
meant to include loss from fire and other casualties usual to a fire
insurance company, such as lightning, tornadoes, cyclones, etc., or
whether it was intended to include the coverages afforded the public
by both fire and casualty insurance companies, is immaterial for the
purposes of this opinion because casualty insurance companies have
never offered to the public the protection afforded by the War Damage
Corporation.

Furthermore, while casualty insurance companies are authorized
under Section 202 (c¢) (1) to (11), inclusive, of the act of May 17,
1921, supra, to assume risks therein set out, none of such coverages
even remotely embrace the undertaking of the War Damage Corpora-~
tion in its policy of insurance deseribed above.

It is quite evident, therefore, that casualty companies not only do
not offer such protection, but our law does not contemplate their
offering such protection.

We have also stated above that in interpreting the Act of May 12,
1915, P. L. 524, we find only an intention on the part of the legislature
to establish a fund from which ordinary fire or casualty losses may
be recouped. In support of this we point to the fact that the limit of
the fund established under the act of 1915, is $1,000,000. Actually
the fund at times falls below that figure. While the Commonwealth of
Pennsylvania owns several buildings which are today worth more
than one million dollars, the possibility of damaging any one such
building by the ordinary fire or ordinary casualty to the extent of
one million dollars or more, is remote. There is nothing remote, how-
ever, about the possibility of damage or destruction to the extent of
many millions of dollars to a single building or a group of buildings,
by reason of air raids and other activities of modern warfare.

The Act of May 14, 1915, supra, has been the subject of two opin-
ions of this department, one by Deputy Attorney General Hull, dated
January 13, 1921, and another by Special Deputy Attorney Gen-
eral Schnader, dated January 25, 1928, the latter being known as
Opinion II-I and being one of a series of opinions relating to State
institutions within the Department of Welfare.

A review of both these opinions discloses that the necessity of
insuring State buildings against the unusual hazard or risk attendant
upon bombings and other incidents of war, was not considered and we,
therefore, feel that anything contained in such opinions which might
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limit or prohibit the purchase of insurance or the use of the moneys
of the Insurance Fund, is not controlling.

Appropriation Act No. 12-A, enacted by the Session of 1941, appro-
priates to your department the sum of $1,880,000 which money is
available, in part, “for the care, maintenance and preservation of
public grounds and buildings, including the executive mansion.” The
proper care, maintenance and preservation of public buildings would
call for insurance against the risks and hazards of war and the pur-
chase of policies of insurance of the War Damage Corporation would
be a proper expenditure for such purposes.

Section 509 of The Administration Code of 1929, being the Act of
April 9, 1929, P. L. 177, 71 P. S. § 189, designates your department as
the purchasing agency for the Commonwealth for the purchase of
insurance such as that here under discussion.

It is, therefore, our opinion your department may purchase, on behalf
of the Commonwealth, policies of insurance issued by the War Damage
Corporation, to protect State-owned buildings. The decision as to
whether or not you will purchase such insurance, and the amount
thereof, is of course for your department. Cost of such insurance,
should you purchase the same, is payable out of funds appropriated
to your department by Appropriation Act 12-A of 1941.

Very truly yours,
DEPARTMENT OF JUSTICE,

Craunke T. ReNo,
Attorney General.

RoBerT E. Scrace,
Deputy Attorney General.

OrviLLE BrowN,
Deputy Attorney General.

OPINION No. 431

Banks ond banking—Unlawful practices—Cashing checks—Making change—M ak-
ing deposits—Paying utility bills—Selling checks—Issuing trapelers’ checks and
money orders—Agent for customer.

1. Neither the cashing of a check nor the making of change constitutes an
activity which, under section 1505 of the Banking Code of May 15, 1933, P. L. 624,
is restricted to banking institutions.

2. The receipt of moneys for transmission to a bank for deposit is an activity
which, under scetion 1505 of the Banking Code of 1933, may be carried on only
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by a banking institution, even though the recipient is acting as agent for the
depositor.

3. Section 1505 of the Banking Code of 1933 prohibits anyone other than a
banking institution from acting as agent for the debtor in paying various utility
charges such as those for gas, electric, and telephone service, since such trans-
actions involve the receipts of moneys for transmission.

4. Section 1505 of the Banking Code of 1933 prohibits anyone other than a
banking institution from giving' his check in exchange for money so that the
customer may forward the check to another in payment of an obligation.

5. “The issuance of travelers’ checks or money orders in exchange of money
received constitutes an activity which, under section 1505 of the Banking Code
of 1933, only a banking institution may perform.

Harrisburg, Pa., July 22, 1942.

Honorable John C. Bell, Jr., Secretary of Banking, Harrisburg, Penn-
sylvania.

Sir: You have requested an opinion as to the legality of activities
on the part of certain individuals and corporations who have set them-
selves up to transmit moneys for the customers by some four methods
described by you.

Brriefly, these activities may be summed up as follows:

1. The establishment of places of business where various services
are rendered, including the cashing of checks, the making of change,
the depositing, as agent for the customer, of moneys in the customer’s
bank, and the obtaining of a notation in the passbook or other receipt
showing the entry of such deposit.

2. The acting as agent for the purpose of paying various utility
charges, such as gas, electric and telephone bills.

3. The offering to their customers of checks in exchange for money,
in order to permit the customer to forward such checks to others in
payment of various and sundry obligations. You compare this to a
banking institution selling its cashier’s checks, or money orders.

4. The offering to issue their own checks but styling the same as
money orders or travelers’ checks, in exchange for money received
from the customer.

In practically every case the party offering such service to the
public describes his or its status as that of agent solely of the customer,
and not as agent for the bank or utility, or other recipient of the
money or check.

In general, your inquiry is, as stated above, whether or not such
transactions may be legally conducted by agencies other than regular
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banking institutions. If not, it follows, of course, that the individuals
or corporations engaging in such activities are invading the banking
field, and the public in dealing with such agents does not enjoy the
protection which is afforded in its dealings with regular banking insti-
tutions.

Section 1505 of the Banking Code, being the Act of May 15, 1933,
P. L. 624, 7 P. 8. § 819-1505, provides, in part, as follows:

A. The only corporations or persons who shall be author-
ized to engage in the business of receiving moneys in this
Commonwealth for deposit or for transmission, or to estab-
lish in this Commonwealth a place of business for the purpose
of receiving moneys for deposit or for transmission, shall be
banks, bank and trust companies, savings banks, and private
banks. (Italics ours.)

It is to be noted that the section above quoted emphasizes the re-
ceipt of money for (1) deposit, or (2) transmission. It will be neces-
sary, therefore, in disposing of the questions raised by your inquiry
to determine if the particular transaction involves the receipt of money
for deposit or transmission.

We will dispose of the four situations above described, serially:

1. You describe the first activity as embracing such services as
the cashing of checks, the making of change and the carrying to a
bank of a deposit for the customer, bringing back the passbook or
other receipt showing that the deposit is duly accredited.

Neither the cashing of a check nor the making of change would
appear to be an exclusive feature of the banking business, nor do
such activities necessarily involve deposit or transmission of money.
The acceptance of money for the purpose of depositing the same in
a bank, on the other hand, does involves the transmission of money.
The legislature certainly has expressed an intention that only banks
shall receive and transmit moneys as a regular business. It is our
conclusion that the receipt of moneys to the end that they be trans-
mitted to a bank for deposit, is within the prohibition of section 1505,
supra.

2. The second activity embraces a system whereby utility bills are
paid. We presume this could extend to the payment of insurance,
taxes, or other obligations where a statement is regularly received.

Undoubtedly this transaction involves the receipt of money for
transmission and we feel that this activity is prohibited by section
1505, supra. The fact that the individual or corporation which estab-
lishes the business is acting as agent for the party who seeks the
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service, and not as agent for the utility, would make no difference in
our opinion because the prohibition is against the act of receiving and
transmitting the money by anyone except one of the banking institu-
tions referred to in section 1505.

3. The third activity embraces the transaction wherein the customer
obtains from the corporation or person offering such service, the check
of the corporation or the person, in exchange for money, so that the
customer may forward such check to others in payment of various
and sundry obligations.

You point out that this is similar to banking institutions selling
money orders, cashiers’ checks and other evidences of deposit. You
suggest that perhaps this transaction constitutes the engaging in the
banking business.

As we view this type of transaction, however, there is still a receipt
of moneys for transmission. While we do not accuse anyone of sub-
terfuge, it would seem that the service rendered is fundamentally no
different than the case wherein the money is actually received and
transmitted, with or without check, to the one to whom the customer
owes an obligation. The mere fact that the check is turned over to
the customer for delivery to the third party hardly changes the nature
of the transaction. Such activity is prohibited.

We need, therefore, not go into the question of whether or not the
issuance of such checks constitutes engaging in the banking business,
but it is worthy of note that the term “banking” as defined in the
Banking Code, 7 P. S. § 819-2, includes receiving of money for deposit
or for transmission.

4. The transaction described as four above apparently does not
differ greatly from that described as two and three. The only varia-
tion seems to be that instead of issuing checks the corporation or
person offering such service issues what are termed travelers’ checks
or money orders in exchange for money received. As recited here-
inbefore, we feel that this constitutes a receipt of money for trans-
mission and the same, therefore, is prohibited.

In summary, it is our opinion and you are, therefore, accordingly
advised as follows:

1. A corporation or a person not authorized by Section 1505 of the
Banking Code, 7 P. S. § 819-1505, may not engage in the business
of receiving moneys for transmittal to a customer’s bank.

2. The somewhat similar activity of receiving money for the pur-
pose of paying utility bills, is also prohibited.
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3. An operation varied only by the fact that the customer is given
the check of the corporation or person establishing such a business,
in order to permit the customer to forward such check to others, is
likewise prohibited.

4. The issuance by a corporation or a person of its own, or his own
check for the purpose of transmitting the same, is prohibited even
though the checks may be styled as money orders or travelers’ checks.

Very truly yours,
DEPARTMENT OF JUSTICE,

Crauvpe T. Reno,
Attorney General.

OrviLLE Brown,
Deputy Attorney General.

OPINION No. 432—Recalled
OPINION No. 433

Requisitions—Pennsylvania Board of Parole—State Parole Act of August 6, 1941,
P L. 861—Constitutionality—Right of Auditor General to issue pay roll war-
rants pending decision of the Supreme Court.

The Audifor General may lawfully draw warrants for pay roll and other
requisitions presented by the Pennsylvania Board of Parole until the Suprem’e
Court has declared the Act of August 6, 1941, P. L. 861, unconstitutional or until
otherwise advised by the Attorney General.

Harrisburg, Pa., July 28, 1942,
Honorable F. Clair Ross, Auditor General, Harrisburg, Pennsylvania.

Sir: By your communication of July 24, 1942, you have requested
us to advise you whether, in view of the decision of the Court of
Common Pleas of Delaware County on July 21, 1942, that the Act of
August 6, 1941, P. L. 861, commonly called the State Parole Act, is
unconstitutional, you may lawfully draw warrants on pay roll and
other requisitions presented to you by the Pennsylvania Board of
Parole, pending final determination by the Supreme Court of Penn-
sylvania of the validity or invalidity of the act.

Section 37 of the State Parole Act appropriates $400,000 or so much
thereof as may be necessary to the Pennsylvania Board of Parole for
the biennium ending May 31, 1943, for the payment of all expenses
deemed necessary and proper by the board. The funds, therefore, are
available wherewith to pay the requisitions in question.
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In the State of Washington ex rel. Coulter v. Yelle, 183 Wash. 691,
49 P. (2d) 465 (1935), the question arose whether an employee of
the Department of Agriculture of Washington could be paid for serv-
ices rendered under a statute declared invalid by the Supreme Court
of Washington. The act invalidated contained an express appropria-
tion for such expenses which was not exhausted. This is the situation
that obtains under the State Parole Act. The Supreme Court of Wash-
ington” held that the appropriation was valid, even if the statute
under which the employee was hired was not, and that payment could
and should be made. We feel concerning the question presented by
you as did the Supreme Court of Washington in the case reviewed.

Furthermore, the presumptive validity of an Act of the General
Assembly of the Commonwealth is not, in our opinion, overcome by
the decision of an inferior court. And this is so especially when we
do not agree with such decision, as is the case here. The decision of
the Delaware County Court does not bind the Commonwealth, the
Pennsylvania Board of Parole, or you, in so far as the question in-
volved is concerned. The board, you, and the Commonwealth, are
entitled to have the constitutionality of the State Parole Act passed
upon by our court of last resort, and that court is the Supreme Court
of Pennsylvania. To the end that this may be accomplished without
delay we have instructed the District Attorney of Delaware County
immediately to appeal to the Supreme Court the decision of the
Delaware County Court.

-

We appreciate the fact you are under bond and forbidden by law
from authorizing the payment of any money not lawfully appro-
priated. However, under Section 512 of The Administrative Code
of 1929, the Act of April 9, 1929, P. L. 177, as amended, since you
have requested our advice in the premises, and we have given it, you
are not liable for following such advice, upon your official bond or
otherwise.

It is our opinion, therefore, that you may lawfully draw warrants
for pay roll and other requisitions presented to you by the Pennsyl-
vania Board of Parole in accordance with the provisions of the State
Parole Act, the Act of August 6, 1941, P. L. 861, until the Supreme
Court of Pennsylvania has declared said act unconstitutional, or until
otherwise advised by us.

Very truly yours,
DEPARTMENT OF JUSTICE,
Craupe T. REnNo,
Attorney General.
Wirriam M: RurTEr,
Deputy Attorney General,
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OPINION No. 434

Physicians and surgeons—Approved medical colleges—Status of student interns—
Opinton No. 399 reviewed.

1. A graduate of an approved medical college, who has served one year as an
intern in a hospital approved for intern training and who has failed to pass
his examination before the State Board of Medical Education and Licensure may
act as a student intern in any incorporated hospital or State hospital, whether
or not approved for intern training, if he has not failed his State board examina-
tions more than once. In case the intern has failed to pass his State board
examination the second time, then it is necessary for him to enter an approved
medical school de novo and satisfactorily complete a year of approved post-
graduate study, in order to qualify for another examination leading to licensure.

2. A graduate of an approved medical college, before or after serving his one-
year internship, as a student intern, in a hospital approved for intern training,
may serve as a student intern in any incorporated hospital or State hospital,
approved for intern training, even though he is not pursuing a medical specialty
course, as long as he is under the supervision of the medical or surgical staff of
the hospital.

3. The Act of July 10, 1935, P. L. 645, 53, requires hospitals receiving State-aid
appropriation to have in attendance at all times either a licensed physician or
a resident or student intern, who must be, however, under the supervision of
the medical or surgical staff of the hospital, provided, however, that if the Seere-
tary of Welfare determines that during the continuation of a state of war be-
tween the United States and any foreign country and for six months thereafter
that the constant attendance of a licensed physician or resident intern cannot be

- secured by such a hospital because of the war emergency, he is not required to
withhold any appropriations which may be due the hospital.

Harrisburg, Pa., August 10, 1942.

Honorable E. Arthur Sweeny, Secretary of Welfare, Harrisburg, Penn-
sylvania.

Sir:  On July 8, 1941, this department issued Formal Opinion No.
399 in response to your request for advice on a number of questions
relating to medical interns.

Formal Opinion No. 399 disposed of only one question, the re-
maining questions being left for a separate and later opinion. We
submit herewith our opinion which will dispose of the other questions
which you have raised as to the status of interns.

Tt was held in Formal Opinion No. 399 that a student intern may
continue to serve as such in a hospital from the time he takes his
examination for licensure until such time as he is notified of the re-
sults of his examination. The situation with which that opinion dealt
arose because the State Board of Medical Education and Licensure had
refused to allow interns to continue in such service in a hospital from
the end of the intern year, which is approximately July 1, until the
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results of their examinations were learned. This period would approxi-
mate ninety days, and the effect of the ruling of the State Board of
Medical Education and Licensure was that for this ninety-day period
the particular student intern could not practice medicine because he
had not been advised as to the result of his examination; and since he
was not licensed he could not continue in the hospital as an intern
because his year of internship was completed.

It is to be noted that Formal Opinion No. 399 holds that there is
no reason for such intern not being permitted to serve for this period
of approximately ninety days, but Formal Opinion No. 399 goes no
further than to advise you that he may so serve “until such time as he
is notified of the results of his examination,” although we discussed
the general subject of interns in detail.

The remaining questions may be stated as follows:

1. Where a graduate of an approved medical college serves one year
as an intern in a hospital approved for intern training and fails in his
examination before the State Board of Medical Education and Li-
censure, does such failure disqualify him from acting as a student
intern in any incorporated hospital or State hospital whether or not
approved for intern training?

2. May a graduate of an approved medical college before or after
serving his required one year as a student intern in a hospital ap-
proved for intern training, serve as a student intern in an incorporated
hospital or State hospital not approved for intern training even though
he may not be pursuing a medical specialty course? ’

3. Does the Act of July 10, 1935, P. L. 645, require hospitals re-
ceiving appropriations from the State to have in attendance at all
times a licensed physician, or may it have either a licensed physician
or a resident intern?

Before proceeding to dispose of the three questions above mentione(i,
we wish to say generally that the various statutes relating to interns
and our discussion of them in Formal Opinion No. 399 would seem
to control in all three situations above outlined. In other words, from
our discussion in Formal Opinion No. 399 we can now declare the
following coneclusions:

1. That a student intern may serve in any incorporated hospyital
or State hospital so long as he acts under the supervision of the
medical or surgical staff of the hospital.

2. The hospital in which he serves need not be a hospital which is
approved for intern training, as stated above, it being merely required
that the hospital be an incorporated or a State hospital.
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3. The requirement that a student must serve an internship of one
year prior to his taking the examination, is only a minimum, and not
a maximum requirement.

The authority for the above propositions as set forth in Formai
Opinion No. 399 is as follows:

The provisions of Section 6 of the Medical Practice Act of June 3,
1911, P. L. 639, as amended, 63 P. S. § 407, provides, inter alia, as
follows:

In case of failure at any examination, the applicant shall
have, after the expiration of six months and within two years,
the privileges of a second examination by the bureau, with-
out the payment of an additional fee, excepting in the. case of
a bedside, oral, or laboratory examination, when the examina-
tion shall be confined to one trial only. In case of failure in
a second examination, the applicant must enter de novo and
only after a year of post-graduate study approved by the
bureau, and qualify under the conditions obtaining at the
time of this application.

It is to be noted that this section of the act contains no provision
which limits the period of service as an intern by an applicant for
tnedical licensure excepting in case of a failure of the second exam-
ination by such applicant who in such case is required to complete
one year of an approved post-graduate study if he desires to qualify’
for another examination for medical licensure. Sight should not be
lost of the fact that in the case of bedside, oral, or laboratory exam-
ination, the applicant is confined to one examination only.

The proviso of Section 7 of the Medical Practice Act of June 3,
1911, P. L. 639, 63 P. 8. § 409, reads as follows:

* # * Prayided, That this section relating to certificates to
practice medicine and surgery, shall not apply to * * * any
one while actually serving as a student intern under the super-
vision of the medical or surgical staff of any legally incorpo-
rated hospital: * * *,

Section 5 of the same act reads, inter alia, as follows:

Applicants for licensure under the provisions of this act
shall furnish, prior to any examination by the said board,
satisfactory proof that he or she * * * shall have completed
not less than one year as intern in an approved hospital.
* # % (Ttalics ours.) ~

While the Act of July 10, 1935, P. L. 645, 53 P. 8. § 2206, et seq., is
not quoted in Formal Opinion No. 399, that act provides as follows:

That all hospitals having one hundred beds or more re-
ceiving any appropriation from the State shall, at all times,
have in attendance at such hospital at least one licensed

J
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physician or resident interne who shall have gradua_ted from
an approved medical college or approved osteopathic college
if such hospital be an osteopathic hospital. (Italies ours.)

However, the 1942 special session of the legislature by its Act
No. 12, dated April 13, 1942, amended section 2 of this act which reads
as follows:

The Department of Welfare shall enforce the provisions
of this act and shall withhold the payment of all money, or
the unpaid balance thereof, appropriated or allotted to any
hospital failing to comply with the provisions of this act:
Provided, however, That during the continuation of the state
of war between the United States of America and any foreign
country and for six months thereafter no funds appropriated
or allotted to any hospital shall be withheld under this act
if the Secretary of Welfare determines that the constant at-
tendance of a licensed physician or resident interne cannot
be secured by such hospital because of the war emergency.

It would seem that the only reasons for disposing of the questions
above mentioned are the following:

1. The Act of July 10, 1935, quoted above, refers to ‘“resident
internes” while the proviso to Section 7 of the Medical Practice Act,
supra, refers to “student internes.” -

2. There appears to be a reluctance on the part of the State
Board of Medical Education and Licensure to accept the proposition
that a student intern is permitted to serve in such- capacity even
though under the supervision of the medical or surgical staff.

It is true that the Act of July 10, 1935, supra, speaks of “d resident
interne,” but this term is followed in the act by a qualifying clause
which reads who shall have graduated from an approved medical
college.”

A studént intern is, of course, a graduate of a medical college who
is serving his internship for at least one year prior to the taking of
his examination. In fact, as pointed out in Formal Opinion No. 399,
the State Board of Medical Education and Licensure looks upon this
minimum year of internship as being a “fifth year of medicine.” We,
therefore, have no difficulty with the proposition that the Act of July
10, 1935, supra, authorizes you to make appropriations to hospitals
which have one hundred or more beds and which have in attendance
at least one licensed physician or resident intern who shall have
graduated from an approved medieal college, and that the General
Assembly has therefore and thereby recognized that a hospital is
meeting the requirements which the Commonwealth preseribes as to
interns. The only significance which the Medical Practice Act, supra,
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has in this regard is that it requires the “student interne” to be at
all times under the supervision of the medical or surgical staff of any
incorporated hospital or State hospital.

In other words, all hospitals, which can be recognized as such under
our law, in order to qualify for appropriations under the Act of July
10, 1935, supra, as amended, must have at least a qualified physician
or an intern in attendance, and it is sufficient if the intern, be he desig-
nated as “student” or *resident,” be a graduate of an approved medical
college -if he works under the supervision of the medical or surgical
staff of the hospital.

It is to be noted, however, that under the amendment of this act, the
Secretary of Welfare during the continuation of a state of war between
the United States and any foreign country and for six months there-
after, may properly appropriate or allot to any hospital State funds
if he determines that the constant attendance of a licensed physician
or resident intern cannot be secured because of the war emergency.

It is our opinion, therefore, that:

1. A graduate of an approved medical college, who has served one
year as an intern in a hospital approved for intern training and who
has failed to pass his examination before the State Board of Medical
Education and Licensure may act as a student intern in any incorpo-
rated hospital or State hospital, whether or not approved for intern
training, if he has not failed his State board examinations more than
once. In case the intern has failed to pass his State board examina-
tion the second time, then it is necessary for him to enter an approved
medical school de novo and satisfactorily complete a year of ap-
proved post-graduate study, in_order to qualify for another exam-
ination leading to licensure.

2. A graduate of an approved medical college, before or after serv-
ing his one year of internship, as a student intern, in a hospital ap-
proved for intern training, may serve as a student intern in any
incorporated hospital or State hospital, approved for intern training,
even though he is not pursuing a medical specialty course, as long
as he is under the supervision of the medical or surgical staff of the
hospital.

3.'The Act of July 10, 1935, P. L. 645, 53 P. 8. § 2206, et seq.,
requires hospitals receiving State aid appropriation to have in at-
tendance at all times either a licensed physician or a_resident or
student intern, who must be, however, under the supervision of the
medical or surgical staff of the hospital, provided, however, that if
the Secretary of Welfare determines that during the continuation of
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a state of war between the United States and any foreign country
and for six months thereafter that the constant attendance of a li-
censed physician or resident intern cannot be secured by such a
hoépital because of the war emergency, he is not required to withhold
any appropriations which may be due the hospital.

Very truly yours,
DEPARTMENT OF JUSTICE,

Cravpe T. Reno,
Attorney General.

OrviLLE BrOWN,
Deputy Attorney General.

GeorGe J. BaRco,
Deputy Attorney General.

OPINION No. 435

Public officers—Magistrates—Notaries public—Induction into United States
armed forces—Eligibility to continue office—Act of July 2, 1941—-Validity —
Constitution, art. XII, sec. 2—Dristinciion between commissioned officers and
others.

1. The amendment of July 2, 1941, P. L. 231, to the Act of May 15, 1874, P. L.
186, is unconstitutional as violative of article XII, sec. 2, of the State Constitu-
tion insofar as it provides that a commissioned officer in the United States armed
forces shall not by virtue of his commission be rendered incapable of holding
certain offices under the Commonwealth, since such an officer holds an office of
trust or profit under the United tates within the raeaning of the constitutional
provision.

2. Induction into the active military service of the United States, whether
voluntary or otherwise, does not by virtue of the Act of July 2, 1941, P. L. 231,
affect the status of a person holding a commission as justice of the peace or notary
public within this Coramonwealth, provided that such person is not inducted
or does not becéme a commissioned officer in such forces, and further provided
that he intends upon the termination of his service with the United States to
resume the duties of his office in the district in which he was elected.

Harrisburg, Pa., August 25, 1942.

Honorable Arthur H. James, Governor, Commonwealth of Pennsyl—
vania, Harrisburg, Pennsylvanla

Sir: You have requested us to advise you whether Formal Opinion
No. 376, dated December 9, 1940, 1939-40 Op. Atty. Gen. 479, is still
the opinion of this department. The conclusions of said opinion are
as follows: '
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1. Conscription for, or voluntary enlistment in, the armed
forces of the United States during the present emergency
will not affect the status of a person holding a commission as
a justice of the peace within this Commonwealth provided,
however, such person intends, upon the termination of his
service with the United States, to resume the duties of his
office in the district for which he was elected.

2. Conscription for, or voluntary enlistment in, the armed
forces of the United States during the present emergency will
not affect the status of a person holding a commission as a
notary public within this Commonwealth provided, however,
such person intends, upon the termination of his service with
the United States, to resume the duties of his office in the
district for which he was commissioned.

Article XTI, Section 2, of the Constitution of the Commonwealth
of Pennsylvania, provides as follows:

No member of Congress from this State, nor any person
holding or exercising any office or appointment of trust or
profit under the United States, shall at the same time hold or
exercise any office in this State to which a salary, fees or
perquisites shall be attached. * * *

In Commonwealth ex rel. Crow v. Smith, 343 Pa. 446 (1942), de-
cided after our foregoing opinion was rendered, the Supreme Court
of Pennsylvania held that a Major in the United States Army holds
and exercises an office of trust or profit under the United States within
the meaning of article XII, section 2, supra. In our Formal Opinion
No.- 424, dated May 29, 1942, we held that a Lieutenant Colonel in
the United States Army also holds such an office.

In Formal Opinion No. 429, dated July 15, 1942, we advised you
that one individual could not hold a commission as a Colonel in the
United States Army, and at the same time hold the office of prothono-
tary, clerk of the court of quarter sessions, clerk of the court of oyer
and terminer, and clerk of the orphans’ court, of McKean County.

The question at once arises whether it makes any difference if an
individual who holds or exercises an office in this Commonwealth to
which a salary, fees or perquisites are attached, holds or exercises
an office or appointment of trust or profit under the United States
merely by becoming a member of the military forces of the United
States, or whether such individual does not exercise an office or ap-
pointment under the United States in the military forces thereof un-
less he is a commissioned officer in such forces. By the Act of May
15, 1874, P. L. 186, 65 P. 8. § 1, the General Assembly indicated that
the aforementioned difference in rank was immaterial. In section 1
of said act it said in part as follows:
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Every person who shall hold any office, or appointment of
profit or trust, under the government of the United States,
whether o commissioned officer or otherwise, a subordinate
officer or agent, who is or shall be employed under the legis-
lative, executive or judiciary departments of the United
States, * * * is hereby declared to be incapable of holding or
exercising, at the same time, the office or appointment of
justice of the peace, notary public, * * * under this common-
wealth. (Italics ours.)

However, the act of 1874 was amended July 2, 1941, P. L. 231, so
that it now reads as follows:

Every person who shall hold any office, or appointment of
profit or trust, under the government of the United States,
whether an officer, a subordinate officer or agent, who is or
shall be employed under the legislative, executive or judiciary
departments of the United States, and also every member of
congress, is hereby declared to be incapable of holding or
exercising, at the same time, the office or appointment of
justice of the peace, notary public, mayor, recorder, burgess
or alderman of any city, corporate town or borough, resident
physician of the lazaretto, constable, judge, inspector or clerk
of election under this commonwealth: Provided, however,
That the provisions hereof shall not apply to any person who
shall enlist, enroll or be called or drafted into the active
military or naval service of the United States or any branch
or unit thereof during any war or emergency as hereinafter

defined.

It will be noted at once that the words “whether a commissioned
officer or otherwise” have been supplanted by the words “whether an
officer.” This indicates a clear intention on the part of the legislature
to eliminate persons in the military who are not officers; and by the
term ‘“officers,” as commonly understood, we understand that the
legislature meant commissioned officers. The proviso above quoted,
from the act of 1941, removes all doubt as to what the General Assem-
bly had in mind in the subject legislation. This proviso, interpreted
literally, would eliminate all members of the armed forces of the
United States, whether commissioned officers or otherwise, from the
incompatibility provisions of the legislation.

However, as we said in Formal Opinion No. 424, supra, “no act
of assembly could avoid the express mandate of the Constitution.”
In short, if our Constitution provides, as it does, that no person may
hold or exercise an office of trust or profit under the United States
while holding or exercising an office under this Commonwealth to
which a salary, fees or perquisites are attached, and the Supreme
Court has decided, as it has, that a commissioned officer in the military
forces of the United States holds an office of trust or profit under the
United States, no act of the legislature can alter the situation.
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The foregoing would appear to return us to the question posed
above, namely, does the matter of rank make any difference? The
legislature has indicated that it does. The courts have not yet had
their say, except with relation to commissioned officers, as herein-
before indicated. We doubt whether the courts will declare that any-
one in the military forces of the United States not a commissioned
officer therein holds an office or appointment of trust or profit under
the United States. A common sense view of the situation would seem
to be that a soldier or sailor below the rank of commissioned officers
was not intended to be embraced within article XII, section 2, of our
Constitution. Our conclusion that an individual does not come within
the constitutional prohibition unless he is a commissioned officer has
the support of the Attorney General of Illinois. In an opinion dated
May 7, 1942, that official ruled that unless the person involved was
a commissioned officer, a provision of the Constitution of Illinois
similar to article XII, section 2, of ours, was not applicable.

In Commonwealth ex rel. Bache v. Binns, 17 8. & R. 219 (1828),
cited in Formal Opinion No. 376, supra, the court was discussing
article II, section 8, of the Constitution of the Commonwealth of
1790, which provided that no member of Congress from this State
nor any person holding or exercising any office of trust or profit under
the United States should at the same time hold or exercise any office
in the state to which a salary is by law annexed or any other office
which the legislature might declare incompatible with the offices or
appointments under the United States, and the Act of February 13,
1802, P. L. 37, as supplemented by the Act of March 6, 1812, P. L.
85, which legislation was the precursor of the act of 1874, as amended
by the act of 1941, supra. The act of 1802 contained the words
“Whether a commissioned officer or otherwise.” Rogers, J., in a dis-
sent wherein Gibson, C. J., concurred, beginning at page 233 of 17
S. & R., said:

Every office is an appointment or employment, but it does
not follow that every appointment is an office; they are not
convertible terms. * * * The disqualification created by the
eighteenth section of the first article of the constitution, ex-
tends to a person holding an office; it does not in terms em-
brace the case of a person who holds an appointment merely;
® * * That the word appointment is sometimes used as syn-
onymous with office, is admitted; but it is submitted, that
it is not so to be understood in the section now under review.

It does not, however, follow from the foregoing that Formal Opinion
No. 376, supra, must be modified-to accord with the views herein

expressed, or its scope accordingly narrowed. That opinion does not
apply to commissioned officers; it relates to enlisted men only.
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We do not discuss here the nature of the office of justice of the
peace or notary public for the reason that we did so fully in the opin-
ions herein cited. We need only say that both of such offices are
offices in this Commonwealth to which a salary, fees or perquisites
are attached.

It is our opinion, therefore, that:

1. Induction into the active military service of the United States,
whether voluntary or otherwise, does not affect the status of a person
holding a commission as a justice of the peace within this Common-
wealth provided such person is not inducted as or does not become a
commissioned officer in such forces.

2. Induction into the active military service of the United States,
whether voluntary or otherwise, does not affect the status of a person
holding a commission as a notary public within this Commonwealth
provided such person is not inducted as or does not become a com-
missioned officer in such forces.

Very truly yours,
DEPARTMENT OF JUSTICE,

Cravpe T. Reno,
Attorney General.

WirtLiam M. RUTTER,
Deputy Attorney General.

OPINION No. 436

Veterans—Preferential appointment to civil service positions—Personnel director
Extent of preferences—Prouvisional employes—Veterans’ Preference Act of
August 6, 1941.

1. The Veterans’ Preference Act of August 5, 1941, P. L. 872, applies to the
selection of the personnel director for the civil service commission.

2. Under the Veterans’ Preference Act of August 5, 1941, P. L. 872, if a vet-
eran’s name does not stand highest on a certified list but does appear further
down thereon, he must be selected and appointed, but if more than one appears
among the highest three on the certified list, the appointing authority has the
discretionary choice of appointing either or any of such veterans.

3. Under the third paragraph of section 4 of the Veterans’ Preference Act of
August 5, 1941, P. L. 872, if no veteran’s name appears on the certified list, that
is among the highest three, but a veteran’s name does appear further down on
the eligible list, he may in the discretion of the appointing authority, be ap-
pointed.
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4. In the selection of provisional employes in the civil service of the Com-
monwealth where there are no eligible lists, since no civil service examination is
required and such provisional employes are outside the classified service, if there
is a veteran or more than one veteran available possessing the requisite qualifi-
cations, such veterans must be selected and appointed.

Harrisburg, Pa., September 2, 1942.

Honorable Robert Hall Craig, Chairman, State Civil Service Com-
mission, Harrisburg, Pennsylvania.

Sir: This department is in receipt of your communication of July
27, 1942 requesting advice concerning certain problems arising as a
result of the Act of August 5, 1941, P. L. 872, 51 P. S. § 491.6 et seq.
This act is generally referred to as the Veterans’ Preference Act and
provides for and requires preferential appointment for public posi-
tions by the Commonwealth and its political subdivisions for hon-
orably discharged persons who served in the military or naval service
during any war in which the United States was engaged.

Specifically, you desire advice upon the following questions:

1. Does the Veterans’ Preference Act apply to the selection of a
Personnel Director, a position requiring a combination of technical
skill and high administrative ability?

2. In the event the Veterans’ Preference Act does apply to this
selection, if more than one veteran appears in the top three, does the
commission have the choice of either, or any of, such veterans?

3. 1If there is no veteran in' the top three but a veteran appears
further down an eligible list (not a certified list), must he be selected?

4. In the selection of a provisional employe for any position in
the civil service of the Commonwealth where there are no eligibility
lists, if there is a veteran or more than one veteran available, must
he or they be selected?

An exhaustive historical review of the subject of statutory prefer-
ential treatment of United States war veterans in public employment
in the Commonwealth is to be found in our Formal Opinion No. 320
dated February 15, 1940. Although this opinion construes certain
aspects and effects of the Acts of June 27, 1939, P. L. 1198, 51 P. S.
§ 491.1 et seq., and April 12, 1939, P. L. 27, 51 P. 8. § 481, the prin-
ciples therein enunciated are applicable to problems presented under
the Veterans’ Preference Act of August 5, 1941, supra.

Referring in order to your questions under the aforesaid Veterans’
Preference Act of August 5, 1941, supra, a careful review of the act
discloses no exceptions to the provisions of the act and, therefore,
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the preferences in said act would apply to the selection of the Per-
sonnel Director. There is no authority under the law for your Com-
mission to exclude any position, although it may require technical
skill and high administrative ability. The preference applies only
to veterans who have passed the regular examinations and, therefore,
the preference could only be accorded to those who have demon-
strated through such examinations that they possess the technical skill
and high administrative ability required for the important office of
Personnel Director. Statutes preferring veterans who have passed
examinations whether the preference is mandatory or discretionary
have been declared constitutionally valid. See case of Commonwealth
ex rel. Graham (to use of Markham et al.) v. Schmid, 333 Pa. 568
(1938).

In addition to the provision for ten points to be added to grade in
competitive examinations for all soldiers who successfully pass civil
service examinations, section 4 of the Veterans’ Preference Act pro-
vides for preference as follows:

Whenever any soldier possesses the requisite qualifications
and is eligible to appointment to or promotion in a public
position where ne such civil service examination is required,
the appointing power in making an appointment or promotion
to a public position shall give preference to such soldier.

Whenever any soldier possesses the requisite qualifications
and his name appears on any eligible or promotional list certi-
fied or furnished as the result of any such civil service exam-
ination, the appointing or promoting power in making an ap-
pointment or promotion to a public position shall give prefer-
ence to such soldier, notwithstanding that his name does not
stand highest on the eligible or promotional list.

In making an appointment or promotion to public office,
where such a civil service examination is required, the ap-
pointing or promotional power may give preference to any
soldier who has passed the required examination for appoint-
ment or promotion to such position and possesses the requisite
qualifications, although his name does not appear on the
eligible or promotional list certified or furnished to the ap-
pointing or promoting power. (Italics ours.)

Section 205 (b) of the Civil Service Act, the Act of August 5, 1941,
P. L. 752, 71 P. S. § 741.205 (b), provides for appointment of the
Personnel Director as follows:

Section 205. Qualifications, Appointment, Compensation
and Removal of Director.
* * * * * » *®
(b) Within ninety days after it is appointed, and there-

after within ninety days after a vacancy occurs, the commis-
sion shall hold a competitive examination in accordance with
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the provisions of this act and on the basis of that examina-
tion shall establish an employment list of persons found eligi-
able for appointment as director. The commission shall appoint
one of the three highest ranking eligibles as the director. The
commission shall have the same powers and duties with re-
spect to the conduct of the examination, establishment of the
employment list and making an appointment therefrom that
are vested in or imposed upon the director under the provi-
sions of this act with respect to other positions in the classi-
fied service. (Italics ours.)

At this point it seems well to observe that veterans’ preference acts

should be strictly construed. See Am. Juris. (Civil Service), Vol. 10,
p. 929.

Next, we should note that the second and third paragraphs of sec-
tion 4 of the Veterans’ Preference Act seems to make a distinction
between a certified list and an eligible list. In the second paragraph
we have a provision relative to eligible lists certified, that is, to certi-
fied lists, and here it is provided that if the veteran’s name appears
on the certified list it is mandatory on the appointing authorities to
appoint him even if his name does not stand highest on such list. In
the third paragraph, however, we have a provision relative to lists
of those who have passed the examination, and here it is provided
that if the veteran’s name does not appear on the certified list, the
appointing authority within its discretion may appoint him provided
he has passed the required examination.

In construing the above sections of the Veterans’ Preference Act
and the civil service acts together, it is clear that if only one veteran’s
name appears on the certified list he must be appointed. Under the
ruling of Formal Opinion No. 320, as long as the soldier on a fair
basis possesses the requisite qualifications, that is, is morally and
physically fit to be employed, he must be appointed to the position
sought even though he does not stand highest on the eligible list certi-
fied as a result of the civil service examination. However, if more
‘than one veteran’s name appears among the highest three, the ap-
pointing authority, the commission, is given discretionary power and
has the choice of appointing either or any of such veterans.

Although there is no express provision in the Veterans’ Preference
Act of August 5, 1941, supra, regarding the selection of provisional
appointees, the above section 4, paragraph 1, provides that where no
civil service examination is required, the appointing power in making
an appointment to a public position shall give preference to a soldier.
Tt would appear, therefore, that since the preference is generally
provided for the entire service of the Commonwealth, it would include
the appointment of provisionals, since “no Civil Service examination
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is required,” for them and they are outside the classified service and
can never become a part of the classified service until they qualify
under the provisions of the Civil Service Act, supra. See McCarthy
v. Johnston, 326 Pa. 442 (1937).

In view of the foregoing, we are of the opinion that:

1. The Act of August 5, 1941, P. L. 872, 51 P. 8. § 491.6 et seq.,
commonly referred to as the Veterans’ Preference Act, applies to the
selection of the Personnel Director for the Civil Service Commission.

2. Under the Veterans’ Preference Act, supra, if a veteran’s name
does not stand highest on a certified list, but his name appears further
down on such certified list, he must be selected and appointed. How-
ever, if more than one veteran appears among the highest three on
the certified list, the commission or appointing authority for the Per-
sonnel Director, has the discretionary choice of either or any of such
_veterans.

3. Under the third paragraph of section 4 of the Veterans’ Prefer-
ence Act, supra, if there is no veteran among the highest three, viz.,
the certified list, but a veteran’s name appears further down on an
eligible list, he may, within the discretion of the appointing authority,
be appointed.

4. In the selection of provisional employes for any position in
the civil service of the Commonwealth, where there are no eligible lists,
since no civil service examination is required and such provisional
employe is outside the classified service, if there is a veteran or more
than one veteran available possessing requisite qualifications, such
veterans must be selected and appointed.

Very truly yours,
DEPARTMENT OF JUSTICE,

Craupe T. Rexo,
Attorney General.

M. Louise RUTHERFORD,
Deputy Attorney General.

OPINION No. 437

State Board for Examination of Public Accountants—Certified public account-
ants—Ezamination—Certificate—Regulations regarding educational require-
ments—Act of March 29, 1899, P. L. 21.
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The State Board for the Examination of Public Accountants has no authority
to adopt or to enforce a regulation requiring applicants for admission to the ex-
amination for certified public accountants to have completed two years of college
education or a four-year college course.

Harrisburg, Pa., September 11, 1942,

Honorable Francis B. Haas, Superintendent of Public Instruction,
Harrisburg, Pennsylvania.

Sir: You have asked our opinion as to whether or not the State
Board for the Examination of Public Accountants has the authority
to adopt a regulation which would require an applicant for admis-
sion to examination for certificate as a certified public accountant
to have completed two years of college education or a regular four-
year college course.

Section 1 of the Act of March 29, 1899, P. L. 21, 63 P. S. § 1 reads:

Any citizen of the United States, residing or having an
office for the regular transaction of business in the state of
Pennsylvania, being over the age of twenty-one years and of
good moral character, and who shall have received from the
Governor of the State of Pennsylvania a certificate of his
qualification to practice as a public expert accountant, as
hereinafter provided, shall be designated and known as a
certified public accountant, and no other person shall assume
such title, or use the abbreviation C. P. A., or any other
words, letters or figures to indicate that the person using the
same is such certified public accountant. Every person hold-
ing such certificate, and every co-partnership of accountants,
every member of which shall hold such certificates, may as-

“sume and use the title of certified public accountants, or the
abbreviation thereof, C. P. A.: Provided, That no other per-
son or co-partnership shall use such title or abbreviation,
or other words, letters or figures, to indicate that the person
or co-partnership using the same is such certified public ac-
countant. (Italics ours.)

Section 2 of the same act, as amended, 63 P. S. § 3 provides:

The examination for certificates shall be based upon an
examination in commercial law and general accounting; said
examination shall take place in Philadelphia and Pittsburgh,
once a year, in the month of November of each year, under
such rules and regulations as may be adopted by the board.

The only other pertinent reference to examination mentioned in this
act is also contained in section 2, as amended, 63 P. 8. § 4 which
states that:

In no event, however, shall a special examination be given

or a degree granted to any person, except by passing a regular
examination as herein provided for, but certified public ac-
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countants of other States of the United States, who have
been certified for at least one year, may be recommended for
certification, at the discretion of the said board, for certifi-
cates without any examination.

It is obvious that there is nothing contained in the act which re-
quires that an applicant for examination as a certified public ac-
countant must complete either two years of college education or a
regular four-year college course. In fact the act is silent as to any
scholastic requirement that may be needed by an applicant.

Section 1, supra, merely provides that such an applicant must be
an individual of good moral character, over twenty-one years of age
and a citizen of the United States, residing in or having an office for
the regular transaction of business in the State of Pennsylvania.

Under section 2 of the aect, supra, the legislature provided that the
examination for certificates of certified public accountants shall be
based upon an examination in the subjects of commercial law and
general accounting. Here again it is to be noted that there are no
other educational or scholastic requirements. If the applicant for
examination has sufficient knowledge of commercial law and general
accounting to pass the examination he need have no other educational
qualification.

Section 2 also provides that the board is to give these examinations
once a year during the month of November under such rules and regu-
lations as may be adopted by the board. This language of itself does
not authorize the board to adopt and enforece a regulation requiring
an applicant for examination to have completed two years of college
education or a regular four-year college course. It matters not how
the applicant for examination becomes conversant with the subjects
of commercial law and general accounting so long as he is able suc-
cessfully to pass the examinations-given by the board on these sub-
jects.

Under the provisions of The Administrative Code of 1929, the Act
of April 9, 1929, P. L. 177, Article XIII, Section 1310, as amended,
71 P. S. § 360: )

The State Board of Examination of Public Accountants
shall continue to exercise the powers, and perform the duties,
by la)w vested in and imposed upon the said board. (Italics
ours.

This provision of The Administrative Code, when considered with
Section 2 of the Act of March 29, 1899, supra, makes it very evident
that a regulation requiring the completion of a two- or four-year
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period of study in college as a prerequisite of an applicant for ex-
amination is clearly an assumption of authority by the board which
was not granted nor delegated to it by the legislature. An assumption
of such power by the board would obviously be illegal and uncon-
stitutional. '

The duty of the board is to give an examination in accordance with
the requirements provided by the legislature, not to legislate. For
the board to adopt a regulation requiring a period of years of study
in college for an applicant to qualify for examination for a certifi-
cate as a certified public accountant is to make an asseveration which
has neither the sanction of the law nor the support of the judicial
opinions. If such a regulation is promulgated by the board it must
at least have some basis of authority from the legislature: See For-
mal Opinion No. 396. Consequently, we conclude that the board has
no legal authority to adopt and enforce such a regulation as it has
proposed.

It is our opinion, therefore, and you are accordingly advised that
the State Board for the Examination of Public Accountants has no
authority to adopt or to enforce a regulation requiring applicants
for admission to the examination for certified public accountants to
have completed two years of college education or a four-year college
course.

Very truly yours,

DEPARTMENT OF JUSTICE,

Crauvpe T. RENo,
Attorney General.

Georce J. Barco,
Deputy Attorney General.

OPINION No. 438

Transfer inheritance tax—=Supervising the making of appraisements—Appraisers
—Expert appratsers and other employes appointed by the Auditor General but
responsible to Department of Revenue—Act of April 9, 1929, P. L. 343.

Since the enactment of The Fiscal Code, the Act of April 9, 1929, P. L. 343,
the Department of Revenue instead of the Department of the Auditor General
is charged with the power and duty of supervising the making of appraisements
and the work of investigators, appraisers, expert appraisers, permanent appraisers
and other employes appointed by the Auditor General to assist the Register of
Wills in collecting the transfer inheritance tax; therefore, the appointment of
Ellwood T. Bauman by the Auditor General as a supervisor of the making of



236 OPINIONS OF THE ATTORNEY GENERAL

appraisements in a district composed of twelve counties and the payment of his
salary and expenses out of transfer inheritance tax collections in the hands of the
Register of Wills of Erie County which is located in such district is entirely
without authority of law and is a nullity. Under the circumstances the Auditor
General and the State Treasurer have no authority to allow Ellwood T. Bauman’s
claim for compensation and expenses and the Department of Revenue is under
no legal obligation to file an answer to the petition which has been served on
it in this respect as this opinion is a complete answer.

Harrisburg, Pa., September 30, 1942.

Honorable Edward B. Logan, Secretary of Revenue, Harrisburg,
Pennsylvania.

Sir: You state you have received a letter dated September 23,
1942 from the Department of the Auditor General, together with a
copy of a petition by Ellwood T. Bauman, filed before the Auditor
General and the State Treasurer for the settlement of a claim for
alleged services rendered and expenses incurred; that in the petition
Ellwood T. Bauman avers that he was appointed a Special Inheri-
tance Tax Appraiser by the Auditor General on May 15, 1941 at an
annual salary of $3,600 to be paid out of inheritance tax collections
in the hands of the Register of Wills of Erie County; that the peti-
tioner was charged with the supervision of inheritance tax appraise-
ments in District No. 7 comprising twelve counties of the Common-
wealth; that the petitioner has not received any compensation for
the period from August 15, 1942 to September 15, 1942, nor has he
received reimbursement for expenses necessarily incurred during that
time; that despite the fact that the petitioner has rendered services
during such period, the Register of Wills has wilfully and unlawfully
refused to make payment for such services or expenses incurred in
connection therewith during such period; and that the letter from
the Department of the Auditor General directs you, as Secretary of
Revenue, to file an answer to the petition within a week of its date,
namely not later than September 30, 1942.

You further state that when you became Secretary of Revenue on
June 1, 1942 you found that after April 1, 1941 an excessive number
of inheritance tax employes had been appointed by the present Auditor
General in various counties for the amount of work to be done in any
of such counties; that on August 7, 1942 you sent a letter to the
Register of Wills of each county in which you found an excessive
number of employes in which you, as Secretary of Revenue, (1) in-
structed the Register of Wills in his capacity as agent of the Com-
monwealth for the collection of transfer inheritance taxes to notify
enough of such employes that their services were unnecessary and
that they would receive no further compensation out of transfer in-



OPINIONS OF THE ATTORNEY GENERAL 237

heritance tax collections in the possession of the Register of Wills in
order to bring the number of employes and the cost of collecting sub-
stantially back to the April 1, 1941 level, and (2) advised that you
would withhold your approval from the monthly settlement of the-
accounts of the Register of Wills until this was done.

You further state that as a result of the above instructions the
Register of Wills in Erie County addressed a letter on August 14,
1942 to Ellwood T. Bauman, the petitioner mentioned above, advis-
ing him that his salary would thenceforth be withheld; that the Reg-
ister of Wills of Erie County advised the eleven other Registers of
Wills in the district to which Bauman had been assigned by the Audi-
tor General of his action; and that you as Secretary of Revenue like-
wise advised such Registers of Wills of this action, stating that under
the law there is no authority for the Auditor General or his employes
to supervise the making of the appraisements and the collection of
transfer inheritance tax inasmuch as that function is vested by The
Fiscal Code in the Department of Revenue.

You ask to be advised whether the claim of the petitioner under
the above circumstances is a lawful one, and what action you are
required to take in the matter.

The petitioner’s claim purports to be filed before the “Auditor Gen-
eral and the State Treasurer pursuant to The Fiscal Code,” the Act
of April 9, 1929, P. 1.. 343, 72 P. S. § 1 et seq. While the petition does
not so state, the petitioner apparently seeks to proceed under Sections
1003 and 1004 of The Fiscal Code which provide that “The Auditor
General and the State Treasurer shall continue to have the power to
adjust and settle claims against the Commonwealth as now provided
by law,” and prescribe the procedure to be followed which among
other things permits the claimant, if aggrieved, to take an appeal to
the Court of Common Pleas of Dauphin County. This power of the
Auditor General and the State Treasurer to examine and adjust
claims against the Commonwealth which The Fiscal Code refers to
was originally found in the Act of March 30, 1811, P. L. 145, 5 Sm. L.
228. As pointed out by the Suprethe Court in Commonwealth v. Eas-
tern Paving Co., 228 Pa. 573 at page 576:

* = * That legislation was enacted for the benefit of credi-
tors, who, theretofore, had no manner of enforcing a just
demand against the sovereign, and permitted an adjustment
and approval of a claim by'the auditor general and state
treasurer, whose action was subject to review on appeal. * * *

Usually the claims presented under the above legislation before
the Auditor General and the State Treasurer are by creditors who
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have some lawful claim which is unenforceable against the Common-
wealth because of its immunity from suit. Whether a claim like the
present one, the validity of which depends entirely upan the inter-
pretation of existing legislation, is a proper one to be made before
the Auditor General and the State Treasurer presents a nice question.
However, we do not find it necessary to go into this question in view
of the fact, as we will later point out, that the present claim is not
a valid one against the Commonwealth as a matter of law. In passing
we note that if the claim were a proper one to be presented before
the Auditor General and the State Treasurer the Auditor General
would find himself in the undesirable position of acting, in effect, as
judge and jury in that the present claim arises out of a legal dispute
involving the respective powers of the Secretary of Revenue and the
Auditor General in connection with the supervision and collection of
the transfer inheritance tax.

Under the Transfer Inheritance Tax Act of June 20, 1919, P. L.
521, 72 P. 8. § 2301 et seq., the Register of Wills of each county was
empowered to appoint appraisers to appraise the estates of decedents
who were residents in his county. (See Section 10.) However, by the
Act of May 4, 1927, P. L. 727, 72 P. S. § 2324 et seq., the power to
appoint such appraisers was transferred from the Register of Wills
to the Auditor General, and in addition that act provided in section
1 as follows:

That the Auditor General shall have complete supervision
of the making of appraisements in estates of resident de-
cedents. He shall have power to adopt and enforce rules and
regulations for the just administration of the act to which
this is a supplement. The several registers of wills shall con-
tinue to collect the transfer inheritance taxes and to receive
the compensation for such services now provided by law.

It is clear that under the above provision the Auditor General had
power to appoint persons to supervise the making of appraisements
in estates of decedents if he deemed it necessary to do so.

The functions of the Auditor General in connection with the ap-
praisement and collection of transfer inheritance tax were completely
revised, changed and circumscribed by the Act of April 9, 1929, P. L.
343, which is designated as The Fiscal Code; that is to say, most of
such functions of the Auditor General were transferred to the newly
created Department of Revenue while a few of the functions remained
in the Auditor General. This is very clear as is indicated by the fol-
lowing sections of The Fiscal Code:



OPINIONS OF THE ATTORNEY GENERAL 239
Section 201 (72 P. S. 201) provides:

Except as otherwise in this act provided, the Department
of Revenue shall exercise the powers and perform the duties
heretofore exercised and performed by the Auditor General,
the State Treasurer, the Insurance Commissioner, and all
other departments, boards and commissions of the State
Government, in the settlement of taxes, and the collection of
taxes, license fees, and other moneys due the Commonwealth.

Section 203 (72 P. 8. 203) as last amended by the Act of February
2, 1937, P. L. 3 provides in part as follows:

The Department of Revenue shall have the power and its
duty shall be;

* * * * * * #*

(g) 'To supervise the collection, by the registers of wills,
of transfer inheritance taxes, and to exercise the powers and
perform the duties hereinafter provided in connection with
the collection of such taxes;

Section 407 (72 P. S. 407) provides:

The Auditor General shall continue to appoint, or approve
the appointment, fix the compensation, and approve or dis-
approve the expense accounts, of such clerks, investigators,
appraisers, expert appraisers, permanent appraisers, and
other employes, as may be necessary to enable the registers
of wills of the several counties to collect transfer inheritance
taxes upon estates of resident decedents as now provided by
law.

He shall certify to the Department of Revenue, from time
to time, the names of all persons appointed by him, or whose
appointment he has approved hereunder, the compensation
payable to such persons, and the amounts of expense accounts
which he has approved.

Section 608 (72 P. S. 608) provides:

The registers. of wills of the several counties shall continue
to act as the agents of the Commonwealth for the collection
of the tax or fee payable to the Commonwealth upon the
granting of letters testamentary, or of administration, and for
the collection of transfer inheritance taxes in the case of
resident decedents, and shall exercise all the powers and per-
form all the duties incidental thereto, and receive compensa-
tion therefor, as provided by law, but they shall

(a) Make to the Department of Revenue all reports,
certify to the department all facts, and obtain from the de-
partment all approvals, which have heretofore been made
or certified to or obtained from the Auditor General, except
as hereinbefore in this act provided;
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(b) Forward to the Department of Revenue, instead of
to the Auditor General, all duplicate receipts issued by them
to executors or administrators; and

(¢) On the first Monday of each month, make their re-
turns to the Department of Revenue, and pay the taxes col-
lected into the State Treasury, through the Department of
Revenue, as provided in this act.

Registers of wills shall continue to give bond to the Com-
monwealth, as now provided by law, but all bonds here-
after given shall be delivered to the Department of Revenue,
instead of to the Auditor General.

Until the register of wills of any county shall have given
bond as required by law, and delivered it to the Department
of Revenue, transfer inheritance taxes in his county shall be
collected by the county treasurer, as now provided by law,
and transmitted to the State Treasury, through the Depart-
ment of Revenue.

Section 1201 (72 P. S. 1201) in so far as it is applicable here pro-
vides:

The Department of Revenue shall exercise the following
powers and perform the following duties, heretofore exer-
cised and performed by the Auditor General, in connection
with the collection by the registers of wills of the several
counties of transfer inheritance taxes:

The Department of Revenue shall have the power and its
duty shall be,

{a) To supervise the making of appraisements in estates
of resident decedents, and, for this purpose, to adopt and en-
force rules and regulations for the just administration of the
laws imposing transfer inheritance taxes;

* * * * * * *

(c) To supervise the work of investigators, appraisers,
expert appraisers, permanent appraisers, and other employes,
appointed by the Auditor General to assist registers of wills
in enforcing the transfer inheritance tax laws;

* * * * * * *

(f) In settling the accounts of registers, or of any county
treasurer who has acted prior to the qualification of the reg-
ister of wills of his county, to credit the accounting officer
and deduct from the settlement all commissions due such of-
ficer for collecting transfer inheritance taxes, the compensa-
tion and expenses paid with the approval of the Auditor
General to investigators, appraisers, and expert appraisers
the costs of advertising, and all other reasonable fees and,
expenses incurred in the collection of the tax;
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In view of the foregaing it is clear that since the enactment of The
Fiscal Code the Auditor General retains merely the right to appoint,
fix the compensation and approve or disapprove the expenses of such
clerkq investigators, appraisers and other employes as may be neces-
sary to enable the registers of wills of the several counties to collect
transfer inheritance taxes upon the estates of resident decedents. In
so doing, the Auditor General is limited to the appointment in each
county of certain designated persons required to assist the register of
wills of that particular county in the collection of the transfer inheri-
tance taxes on the estates of decedents who were domiciled in that
county.

On the other hand, it is clear that since the enactment of The Fiscal
Code the Auditor General has had no power to supervise the making
of appraisements or to adopt and enforce rules and regulations for the
just administration of the transfer inheritance tax laws or to super-
vise the work of persons appointed by him to assist the Register of
Wills in enforcing the transfer inheritance tax laws. These powers
are now vested in the Department of Revenue and have been so vested
since the enactment of The Fiscal Code.

Since the Department of Revenue is now charged with the super-
vision of the making of appraisements and the work of appraisers and
other persons appointed by the Auditor General to assist the Register
of Wills in enforcing the transfer inheritance tax laws, it follows that
that department has authority to divide the State into districts and to
designate a supervisor in each district who would supervise such mat-
ters in the counties comprising the district. On the other hand, since
the Auditor General is no longer charged with such functions it follows
that there is no authority for the Auditor General to divide the State
into such districts or to appoint supervisors for such districts.

Moreover we point out that there is no authority in existing law
for the payment of the salary and expenses of such a supervisor out
of transfer inheritance tax collections in the hands of a Register of
Wills of a particular county situated in a district composed of more
than one county.

Accordingly, we are of the opinion that since the enactment of The
Fiscal Code, the Act of April 9, 1929, P. L. 343, § 1 et seq., the De-
partment of Revenue instead of the Department of the Auditor Gen-
eral is charged with the power and duty of supervising the making of
appraisements and the work of investigators, appraisers, expert ap-
praisers, permanent appraisers and other employes appointed by the
Auditor General to assist the Register of Wills in collecting the trans-
fer inheritance tax; therefore, the appointment of Ellwood T. Bauman
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by the Auditor General as a supervisor of the making of appraisements
in a district composed of twelve counties and the payment of his salary
and expenses out of transfer inheritance tax collections in the hands of
the Register of Wills of Erie County which is located in such district
is entirely without authority of law and is a nullity. Under the circum-
stances you are further advised that the Auditor General and the
State Treasurer have no authority to allow Ellwood T. Bauman’s
claim for compensation and expenses and that you are under no legal
obligation to file an answer to the petition which has been served on
you in this respect as this opinion is a complete answer.

Very truly yours,

DEPARTMENT OF JUSTICE,

Cravpe T. Rewo,
Attorney General.

E. RussELL SHOCKLEY,
Deputy Attorney General.

OPINION No. 439
(Opinion No. 440, Recalled)

Beneficial assoctations—Charter provisions—YValidity—Conclusiveness on members
—Requiring observance of irade wunion principles—Act of July 17, 1935, as
amended.

1. Neither the Fraternal Benefit Society Act of July 17, 1935, P. L. 1092, as
amended, nor present public policy justifies the Insurance Commissicner of Penn-
sylvania in refusing to accept for filing the constitution of a fraternal benefit

society which provides for expulsion of members who refuse to follow the ob-
servance of certain trade union principles.

2. Since under the Fraternal Benefit Society Act of July 17, 1935. P. L. 1092,
as amended, members of such a society join it knowing that they are to be
bound by the provisions of its charter and bylaws, and amendments thereto
lawfully made in the future, the action of a fraternal benefit society in expelling
a member for refusing to follow the observance of certain trade union prineiples
as required by the charter of the society is not such an illegal act as to justify
the forfeiture of the society’s charter.

Harrisburg, October 29, 1942.

Honorable Ralph H. Alexander, Acting Insurance Commissioner,
Harrisburg, Pennsylvania.

Sir:  Your department has requested an opinion as to whether a
fraternal benefit society can predicate continued good standing in
the Order upon the member’s observance of certain trade union prin-
ciples.
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Fraternal benefit societies are governed by the Act of July 17,
1935, P. L. 1092, as amended, 40 P. S. § 1051, et seq. Section 17
provides that the constitution and laws of a society shall be filed with
the Insurance Commissioner at the time of incorporation. A foreign
fraternal benefit society which seeks admission to do business in Penn-
sylvania is examined by your department and is required to submit
its constitution and laws to your department.

Your inquiry arises by reason of the fact that a foreign fraternal
benefit society recently submitted to your department the constitution
of said society which provides for the expelling of members under cer-
tain conditions, one such condition reading as follows:

For taking the place of a striker or for not participating in
a strike declared by a bona fide union through the vote of a
majority of workers or employees of the establishment. For
using the services of a worker or employee who replaced a
striker or who refused to participate in a strike declared by
a bona fide union through the vote of a majority of employees
of the establishment.

You inform us that in the year 1919 the Department of Justice,
while not issuing an opinion, stated in correspondence that such a
provision as that quoted above, is against public policy and that the
invocation of such provision against a member is such an illegal act
as to be the cause for the forfeiture of the charter of the society.

According to the definition of a fraternal benefit society as given
in section 1 of the act, these societies are carried on for the mutual
benefit of the members and their beneficiaries, are not for profit, have
-a lodge system and representative form of government, and may even
limit membership to a secret fraternity having a lodge system.

Section 17 (1) (b) of the act, after providing that the purpose clause
shall not include more liberal powers than are granted by the act, has
only the following to say about the purpose for which such a society
may be formed, and we take it that this would be applicable also to a

foreign society:

* % % Any lawful, social, intellectual, educational, chari-
table, benevolent, moral or religious advantages may, how-
ever, be set forth among the purposes of the society.

Subsection 1 of Section 10 of the Fraternal Benefit Society Act,
supra, provides that the constitution and laws of the society shall con-
stitute, in part, the agreement between the society and the member
regarding the member’s beneficiary certificate. Said subsection pro-
vides, in part, as follows:
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Every beneficiary certificate shall specify the amount of
benefits furnished thereunder and shall provide that the cer-
tificate, charter, or articles of incorporation, or, if a voluntary
association, the articles of such association, the constitution
and laws of the society, the application for membership, and
medical examination or health certificate, signed by the appli-
cant, and all amendments to each thereof, shall constitute the
agreement between the society and the member, * * * (Ttalics
ours.)

Section 9 of the act which empowers the society to legislate upon
and regulate its internal activities, reads in part as follows:

Every such society shall provide for the payment of death
benefits and may provide for the erection of monuments to
mark the graves of its deceased members and shall have
power: To make, alter, and amend its constitution and laws
for the government of the society, to arrange for the manage-
ment of its affairs, the admission and classification of its mem-
bers, to control and regulate terms and conditions governing
the issuance of its beneficiary certificates, * * *. (Italics
ours.)

In part, section 6 of the said act provides also as follows:

* * % Such constitution and laws, when made and altered
and amended, shall be the law governing the society and its
officers, board of directors, or managers, subordinate or con-
stituent lodges, councils, or branches, and all members and
beneficiaries in their relation thereto. * * * (Italics ours.)

The Superior Court, in Baga] v. First Slovak Wreath, 136 Pa.
Super. Ct. 344 (1939), a case involving a fraternal benefit society, at
page 346, says:

By becoming a member of the defendant organization,
Bagaj agreed to abide by all its laws and regulations, which
determine its power and obligations.

It is our conclusion, therefore, that the particular society in question
can bind its members to the constitutional provision above quoted
without violating the present law governing such societies.

We revert to the question of public policy, above mentioned. Tt is
to be noted that twenty-three years have transpired since this depart-
ment expressed itself on this matter of public policy, as above out-
lined, and it is to be noted further that during this period of twenty-
three years there have been many changes in the law of the United
States and of this Commonwealth with respect to labor and trade
unions. Taking the present laws and court decisions as a basis for
determining present public policy we readily dispose-of the 1919
suggestion by saying that such a provision in the constitution or law
of a fraternal benefit society is not now against public poliey.
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We do not infer, however, that any constitutional provision or law
of such a society must be accepted by your department. Section 17
(1) (b), quoted above, emphasizes that a purpose must be lawful.
Conceivably a constitution might provide that the members owe al-
legiance to some foreign nation, or that the members shall belong to
some political group inimical to our government, or the purpose in
other respects might be unlawful or immoral. We, therefore, commend
your department for its zeal in scrutinizing all such matters and we
advise that your department is warranted in refusing to accept a
fraternal benefit society should its law, constitution or charter contain
provisions objectionable for reasons suggested.above. The question
of public policy is also always open. As we have said, however, in
this case we find nothing objectionable, or unlawful, or against public
policy.

We desire, also, to comment upon the suggestion of this department
made in 1919 to the effect that the invocation of what was then con-
sidered an objectionable provision against a member, would be such
an illegal act as to be the cause for the forfeiture of the charter of
the society.

As we have pointed out above, the law specifically provides that
the constitution and bylaws of the society are a part of the agree-
ment between the society and the member and it follows, of course,
that the member is bound thereby regardless of what appears in his
beneficiary certificate. It is true that in the ordinary case of insurance
the policy contains all the terms and conditions, but as has been
suggested throughout herein fraternal insurance is distinctively dif-
ferent in this respect because the members bind themselves together
by a lodge system for their mutual benefit and not for profit, and
membership may even be limited to members of a secret fraternity
having a lodge system. It is not the case of an assured dealing at arms
length with an insurer. In fact, section 5 of the act discloses this dif-
ference between fraternal insurance and the usual type of insurance.
Section 5§ provides as follows:

The word “Insurer” or any other general designation as
used in the laws now in force or hereafter enacted, governing
any form of insurance whatsoever, shall not apply to fraternal
benefit societies unless expressly designated therein. (Italics
ours.)

Because of the law herein quoted and because of the nature of
fraternal societies as above described, we are unable to find any in-
tention that an individual member be accorded the same protection
that is due a holder of an insurance policy of the usual type. The
member of a fraternal society joins it with his eyes open. It follows
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that there is no requirement upon the Insurance Department of -this
Commonwealth to afford the member of such a society protection
other than that protection which the individual member receives
through the supervision by the department of the society.

We are of the opinion that: 1. Neither the law nor present public
policy would justify you in refusing to accept for filing the constitu-
tion of a fraternal benefit society which provides for the expulsion of
members who refuse to follow the observance of certain trade union
principles.

2. The invocation of such a provision against a member of a frater-
nal society is not such an illegal act as to be the cause for the forfeiture
of the charter of the society.

Very truly yours,
DEPARTMENT OF J USTICE,

Cravpe T. RENo,
Attorney General.

OrviLLE BrowN,
Deputy Attorney General.

OPINION No. 441

Liablity insurance—Property held in trust—Responsibility for payment of pre-
miums—Restatement, Trusts (1935)—Secs. 247, 266—Act of May 15, 1933,
P, L. 665.

A fiduciary may charge against the funds of any estate under his management,
premiums for public liability insurance purchased in respect to real estate held
in such trust. The Secretary of Banking, as receiver of a fiduciary institution,
may charge the particular estates under his administration. with insurance pre-
miums for public liability insurance purchased in respect to real estate held in
each such trust.

Harrisburg, Pa., November 20, 1942.

Honorable John C. Bell, Jr., Secretary of Banking, Harrisburg, Penn-
sylvania.

Sir:  We are in receipt of your recent request for an opinion con-
cerning the maintenance of liability insurance on property held in
trust. Specifically you inquire as follows:

1. May a fiduciary charge against the funds of a particu-
lar estate administered by it premiums for public liability
insurance purchased in respect to real estate owned by such
estate?
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2. May the Secretary of Banking, as receiver of a fiduciary
institution, charge against the funds of a particular estate
administered by him as receiver of such institution premiums
for public liability insurance purchased in respect to real es-
tate owned by such estate?

To answer these questions we must first ascertain upon whom falls
the liability for torts committed by a trustee in the course of the
administration of the trust.

The rule is set forth in the Restatement, Trusts (1935), Sec. 265,
as follows: '

The trustee as holder of the title to the trust property is
to personal liability to third persons, at least to the extent
to which the trust estate is sufficient to indemnify him.

This rule is qualified as follows:

It is not intended to express any opinion on the question
whether the trustee is personally liable as holder of the title
to the trust property where the trust estate is insufficient to
indemnify him, and where the trustee was in no way at fault
in incurring the liability and was not responsible for the in-
sufficiency of the estate to indemnify him.

Pennsylvania decisions are cited in Restatement, Pa. Annot. (1939),
Sec. 265, to support the foregoing proposition as follows: Fidelity v.
Bergson, 328 Pa. 545, 196 A. 28 (1938); Pennsylvania Company v.
Bergson, 307 Pa. 44, 159 A. 32 (1932) ; Bunting v. North Philadelphia
Trust, 120 Pa. Super. Ct. 419, 182 A. 656 (1936) ; Preston Retreat v.
Porter, 120 Pa. Super. Ct. 82, 182 A, 64 (1935).

These cases have to do with the liability of the registered owner
for local taxes on real estate. But in principle they do support the
Restatement rule.

In Prager v. Gordon, 78 Pa. Super Ct. 76, 79 (1921), a case involv-
ing injury to a tenant on real estate held in a trust, Judge Trexler
writes:

“Was the trustee individually liable for negligence in his
representative capacity?”’ It seems to be well settled that
the personal representative is liable in his individual liability
for torts committed by him. For any cause of action arising
through the negligence of an executor or trustee in managing
an estate such executor or trustee is personally liable, and the
action must be brought against him in his individual ca-
pacity. * * *
We think it free from doubt that there is a personal liability on a
trustee for torts committed in the administration of the trust. Whether
upon a recovery he may reimburse himself from trust assets or pay
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damages out of trust assets is another question. Here we can con-
cede the proposition that where a trustee is personally guilty of tort
in the administration of the trust, he cannot shift the response in dam-
ages from himself to the estate. However, we still have the situation
where the trustee may be held liable for the torts of his agents, servants
and employes under the doctrine of respondeat superior. In such
cases may he pay a judgment from trust assets, or having himself
paid, recoup from trust assets?

On this subject the Restatement, Trusts (1935), Sec. 247, comment
a, states as follows: ‘

a. Reimbursement and exoneration. The trustee is per-
sonally liable to third persons for torts committed by him in
the course of the administration of the trust (see section 264).
If the liability was incurred in the proper administration of
the trust and the trustee was not personally at fault in in-
curring the liability, he is entitled to indemnity out of the
trust estate. If he has discharged the liability out of his indi-
vidual property, he is entitled to reimbursement out of the
trust estate; if he has not discharged the liabiliy, he is entitled
to exoneration out of the trust estate, that is he can properly
use trust property in discharging the liability.

We find a dearth of authority in Pennsylvania for the above quoted
proposition, and we find no Pennsylvania cases which hold or infer
that a trustee may motl reimburse himself from trust assets where the
trustee incurred liability for a tort of which he was personally not
guilty. In summary, therefore, we may say that the situation which
obtains is that a trust estate may very well be held ultimately liable
to loss for tort where the trustee was not personally at fault, but is
called upon to answer for the wrongful acts of his agents or others
in the administration of the trust. We think it reasonable to assume
that in the first expression on the subject our Pennsylvania Courts
may follow the Restatement rule, supra.

The wise and cautious trustee will protect his trust against such
possibility of loss. And if he does so by obtaining liability insurance
the cost of it should fall upon the trust estate.

In an interesting article on this subject to be found in the July,
1942, edition of Trusts and Estates, The Journal of Capital Manage-
ment, published by Fiduciary Publishers, Inc., Henry Pirtle, Trust
Officer of the Cleveland Trust Company, discusses the situation of
the law and concludes:

From the foregoing it would seem that a trust company
could be justly criticized for not procuring public liability in-
surance in a reasonable amount of protection against judg-
ments for damages in tort recovered by third persons, because
in some states at least the trust estate as well as the trustee
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may be held liable for his torts; that even where the trustee
alone is liable to suit, he may well be entitled to reimburse-
ment from the trust and therefore the insurance should be
taken for the protection of the trust. The insurance being for
the benefit of the trust estate, the premium cost is a proper
expense to be paid from the trust estate. See Prudential Ins.
Co. v. Land Estates, Inc., 31 Fed. Supp. 845; In re Stewart’s
Will (1939), 9 N. Y. Supp. (2d) 315; In re Luther’s Will,
[(1930) 243 N. Y. Supp. 366].

We adopt the reasoning set forth above for it may well become the
law of Pennsylvania. A trustee is not only without fault when he
obtains insurance against the possibility of loss, as above outlined,
but he has a distinct obligation to obtain such insurance and charge
the trust funds under his administration with the premium.

In purchasing liability insurance the trustee must act with reason
and prudence. He may not procure insurance excessive in amount,
nor should he obtain an inadequate coverage. In any event, the par-
ticular facts and circumstances in each trust should be taken into
consideration. In the case of protection against liability arising
through the administration of real estate in a trust it would seem
advisable for the trustee to carry a blanket policy if he is adminis-
tering more than one trust and charge the premium proportionately.

What is said hereinbefore applies with particular force to the trust
institutions under your supervision and it would seem that your
examiners would have no occasion to criticize any institution of this
character for expending funds of any trust estate under its manage-
ment, for premiums on insurance to protect the assets of the estate
from what is commonly referred to as public liability.

Your second question treats with the responsibility of trust estates
under the management of the Secretary of Banking for the payment
of liability insurance premiums. This presents a little different situa-
tion than the one heretofore discussed, although the Secretary in
possession of a trust institution is subject to the same liability as
would be the corporation in the performance of its fiduciary functions.

Section 802 of the Department of Banking Code, Act of May 15,
1933, P. L. 565, Art. VIII, 71 P. 8. 733, et seq., reads in part as
follows:

B. The secretary, when in possession of an institution as
receiver, shall have all the rights, powers, and dufies which
such institution had in its fiduciary capacity. He shall have
title to all the assets, * * ¥ In pursuance of this power, the
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secretary may institute any action at law or in equity, or
execute and sign any written instruments, which the institu-
tion itself could have instituted, executed, or signed. (Italics
ours.) -

Furthermore, the Secretary, under the foregoing section of the Banking
Code, has the same right to purchase liability insurance as had the
defunct fiduciary.

A trustee usually is one who serves by reason-of his appointment
and his acceptance of the trust. Such fiduciary need never serve against
his will. This is forcibly demonstrated by a not uncommon situation.
A., the owner of unproductive real estate burdened with excessive
taxes would search far and wide to find a trustee willing to accept the
trust, the corpus of which would comprise solely that real estate.

On the other hand, the Secretary of Banking does not have the
same privilege of rejecting the trust accorded the ordinary fiduciary.
When a trust company comes into his hands he is obliged under the
law to take that trust company’s place as fiduciary for the trusts
which the company was managing. He may not refuse any of them
but must accept the bad along with the good. In fact, what actually
happens is that substituted trustees are soon found in the good es-
tates. The unprofitable and unproductive estates remain with the
Secretary of Banking. But it is just in such unproductive estates
with dilapidated buildings that liability for tort is most prone to
arise.

We think as heretofore said that the ordinary trustee has the right
to insure against public liability for tort committed by his agents and
others and charge the premiums to the trust estate or estates under
his management. Obviously then the Secretary of Banking who
serves as fiduciary from the cessation of activities of the defunct
fiduciary until the appointment of a substituted fiduciary, and cannot
refuse so to serve, has even more reason to protect himself and the
trusts from a response in damages to torts, as above outlined.

In view of the foregoing, it is our opinion and you are accordingly
advised:

1. That a fiduciary may charge against the funds of any estate
under his management, premiums for public liability insurance pur-
chased in respect to real estate held in such trust.
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2. The Secretary of Banking, as receiver of a fiduciary institution,
may charge the particular estates under his administration with in-
surance premiums for public liability insurance purchased in respect
to real estate held in each such trust.

Very truly yours,
/ DEPARTMENT OF JUSTICE,

Cravpe T. RENo,
Attorney General.

Ravra B. UMsTED,
Special Deputy Attorney General.

OrviLLE Brown,
Deputy Attorney General.

OPINION No. 442
State employes joining WAVES, WAACS, Ordnance Battalions covered by Act
of June 7, 1917, P. L. 600—Those joining Army Specialist Corps not.

Commonwealth employees who enter the Women’s Army Auxiliary Corps,
and the Women’s Reserve of the Naval Reserve, enter the military or naval
service of the United States, or a branch or unit thereof, within the meaning of
the Act of June 7, 1917, P. L.600, as amended, supra. Commonwealth employees
who enter the Army Specialist Corps do not come within the meaning of said
act. Commonwealth employees who become members of Ordnance Battalions
being -organized by affiliation with the National Automobile Dealers Association
come within the meaning of said act when such battalions are ordered into active
military service as a unit of the Army of the United States.

Harrisburg, Pa., November 24, 1942.
To all Departments, Boards and Commissions:

Sirs: This department has had numerous requests from the vari-
ous departments of the Commonwealth government to advise them
whether the -Army Specialist Corps; the Women’s Army Auxiliary
Corps (commonly called the WAACS) ; Ordnance Battalions erganized
by affiliation with the National Automobile Dealers Association; and
the Women’s Reserve of the Naval Reserve (commonly called the
Women’s Auxiliary Volunteer Emergency Service—the WAVES), or
any of them, are part of the military or naval service of the United
States, or any branch or unit thereof, within the meaning of the Act
of June 7, 1917, P. L. 600, as amended June 25, 1941, P. L. 207; April
21, 1942, Sp. Sess. P. L. 50; and May 6, 1942, Sp. Sess. P. L. 106,
65 P S.§§ 111-113b.

The Act of June 7, 1917, P. L. 600, as amended, supra, provides in
part in section 1 thereof:
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That whenever any appointive officer or employe, regularly
employed by the Commonwealth of Pennsylvania in its civil
service, or by any department, bureau, commission, or office
thereof, or by any county, municipality, township, or school
district within the Commonwealth, shall in time of war or
contemplated war enlist, enroll, or be drafted in the military
or naval service of the United States, or any branch or unit
thereof, he shall not be deemed or held to have thereby re-
signed from or abandoned his said office or employment, nor
shall he be removable therefrom during the period of his
service, but the duties of his said office or employment shall,
if there is no other person authorized by law to perform the
powers and duties of such officer or employe during said
period, be performed by a substitute, who shall be appointed
by the same authority who appointed such officer or employe,
if such authority shall deem the employment of such substi-
tute necessary * * *

The Army Specialist Corps was created by Executive Order No.
9078 of the President of the United States on February 26, 1942.
That order reads in part as follows:

By virtue of the authority vested in me by section 1753
of the Revised Statutes of the United States (U. 8. C,, title
5, sec. 631) by the Civil Service Act (22 Stat. 403), as
amended, and as President of the United States, and for the
purpose of obtaining the temporary services of certain quali-
fied civilian employees for the War Department, it is ordered
as follows:

1. There is hereby established in the War Department,
under the supervision and direction of the Secretary of War,
a corps of uniformed civilian employees to be known as the
Army Specialist Corps, hereinafter referred to as the Corps.
The Corps shall consist of such number of qualified persons,
whether or not theretofore upon any civil-service register,
as may be appointed to positions therein from time to time
by the Secretary of War: Provided, that no position shall
be included in the Corps which ranks below Grade P&S-2
or Grade CAF-7 established by the Classification Act of
1923, as amended, except by agreement between the War
Department and the United States Civil Service Commission.

2. The appointment, assignment, supervision, promotion,
regulation, and discharge of members of the Corps shall be
in accordance with regulations to be prescribed from time to
time by the Secretary of War.

3***

4. Payment of expenses authorized by an act, entitled
“An Act to provide for uniformity of allowances for the
transportation of household goods of civilian officers and
employes when transferred from one official station to an-
other for permanent duty,” approved October 10, 1940 (54
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Stat. 1105), shall be allowed and paid for persons appointed
or employed under the provisions of this order when such
payment is specifically authorized or approved by such
administrative official of the War Department as the Secre-
tary of War may designate to perform such function in his
stead and behalf.

5. The responsibility of recruiting persons for the Corps
is hereby vested in the Civil Service Commission, which is
authorized to exercise such function in conformity with the
provisions of this Order without regard to the Civil Service
Act and the Rules and Regulations promulgated thereunder.
Persons appointed to positions in the Corps shall not thereby
acquire a classified civil-service status.

6. Any person occupying a position, other than a tempo-
rary position, in the government of the United States, its
territories or possessions, or the District of Columbia, may,
with the consent of the head of the department or estab-
lishment in which he is employed, be transferred or ap-
pointed to a position in the Corps, and shall during the
period of employment therein be deemed to be on leave of
absence without pay from such position, but shall, upon
application within forty days after termination of employ-
ment in the Corps, be restored to such position or to a posi-
tion of like seniority, status, and pay without loss of seniority,
retirement benefits, or other benefits. (Italics supplied.)

On March 24, 1942, the War Department promulgated Army
Specialist Corps Regulations (Tentative). Section I, 3, of the Regu-
lations, is as follows:

3. OsyecTives—The objectives of the Corps are as
follows:

a. To bring under the control of the Secretary of War
certain skilled individuals whe have the required professional,
technical, or scientific qualifications to enable them to per-
form duties of certain military personnel, thereby relieving

_  such military personnel for combat and command duties.

b. To supply all arms and services and other agencies of
the War Department with individuals possessing certain pro-
fessional, scientific, technical, and administrative skills.

¢. To train such persons whose educational background
qualifies them to receive technical training in such scientific
or professional field wherein the demand for trained personnel
exceeds the supply.

d. To utilize the services within the District of Columbia
on a temporary or part-time basis as consultants of such
scientists, specialists, and others as the Director General may
authorize.
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Section II, 16, of the Regulations is as follows:

16. Leaves of absence—a. The members of the Corps are
entitled to the same leaves of absence, including sick leave,
as are provided for other civilian employees of the Govern-
ment by the acts of March 14, 1936 (49 Stat. 1161; 49 Stat.
1162), as amended by the act of March 2, 1940 (54 Stat. 38),
and any regulations prescribed pursuant thereto.

b. Leaves of absence without pay may be granted for any
period by the Director General. (Italics supplied.)

Paragraph 18 of Section II provides that members of the Corps
will exercise administrative and supervisory functions only. Para-
graph 23 forbids issuance of arms or ammunition to members. Para-
graph 25 excludes members of the Corps from National Service Life
Insurance; and Paragraph 26 provides that death or injury is covered
by the Employees’ Compensation Act of September 7, 1916, as
amended, and regulations of the U. 8. Employees’ Compensation
Commission. Section VI, 51, stipulates that members of the Corps
shall wear an “emblem, sleeve, noncombatant.”

Nowhere in Executive Order No. 9078, supra, does it say that the
Corps is a branch or unit of the U. S. Army or the military service
of the United States. Nor does it so say in the Regulations, supra,
On the contrary the Order and the Regulations indicate clearly the
contrary: that the Corps is a civilian organization modeled upon and
uniformed similarly to the U. 8. Army. The Order itself recites the
purpose of the creation of the Corps to be the obtaining of the temi-
porary services of certain qualified civilian employees for the War
Department. We conclude that the Army Specialist Corps is not a
part of the military service of the United States, or a branch or unit
thereof, within the meaning of the Act of June 7, 1917, P. L. 600,
as amended. On July 3, 1942, the Attorney General of New York
also held that state employees entering the Corps were not in the
military service of the United States within the meaning of the New
York Military Law, a statute somewhat similar to ours.

As of November 4, 1942, all appointments in the Corps ceased and
all officers thereof within the continental limits of the United States
whose applications for appointment in the Army of the United States
are not received on or before December 1, 1942, will be honorably dis-
charged December 31, 1942. In short, the Corps will cease to exist as
a separate organization and will be absorbed by the Regular Army.
Except as to those employees of the Commonwealth who entered the
Army Specialist Corps prior to November 4, 1942, the question is,
therefore, moot. In so far as those employees of the Commonwealth
who did enter the Corps prior to November 4, 1942, are concerned,
such persons are not eligible to claim the benefits of the Act of 1917.



OPINIONS OF THE ATTORNEY GENERAL 255

The Act of Congress of July 30, 1942, Public Law 689—77th Con-
gress, Chapter 538—2d Session, created the Women’s Reserve as a
branch of the Naval Reserve. The Naval Reserve is “a component
part of the United States Navy.” 34 U. 8. C. A,, Section 751. It is to
be noted that Section 505 of the Act of July 30, 1942, supra, provides
that members of the Women’s Reserve are not to replace civil service
personne] in the Naval Establishment, but are to be used to release
male officers and enlisted men of the naval service for duty at sea. The
Women’s Reserve, or the WAVES, therefore, are part of the U. 8.
Naval Service within the meaning of the act of 1917.

The Act of May 14, 1942, Public Law 554—77th Congress, author-
ized the creation of the WAACS, the Women’s Army Auxiliary Corps,
“for noncombatant service with the Army of the United States to
make available to National defense the knowledge, skill and special
training of American women. Pursuant to said act, the President on
May 15, 1942, established the WAACS by Executive Order No. 9163.

Section 12 of the Act of May 14, 1942, supra, provides in part as
follows:

The corps shall not be a part of the Army, but it shall be
the only women’s organization authorized to serve with the
Army, exclusive of the Army Nurse Corps. * * *

The organization of the Corps separately from the Army is not the
decisive factor in whether or not the Corps constitutes a branch or unit
of the United States military service. The Act of June 7, 1917, does
not specify service in the Army of the United States; it specifies
service in the military or naval service of the United States, or any
branch or unit thereof. The fact that the Corps is noncombatant is
also not the decisive factor, for the Army Nurse Corps is likewise a
noncombatant service, but it is a part of the medical department of
the Army. 10 U. 8. C. A., Section 161.

The Corps is not organized under civil service authority, as is the
Army Specialist Corps. It is organized under a special Act of Con-
gress, as was the Women’s Reserve organized under an amendment to
the Naval Reserve Act. Nor were the WAACS formed to procure
the “temporary services of certain qualified civilians for the War
Department” as was the Specialist Corps. Section 15 of the Act of
May 14, 1942, supra, provides that leaves of absence for-members of
the WAACS shall be the same as those for members of the Army of
the United States. This is in contrast to the provisions relating to
leaves of absence for the Specialist Corps, which are to be the same as
“other civilian employees.” (Italics supplied.) Also, the Soldiers’ and
Qailors’ Civil Relief-Act of 1940, as amended, includes the Women’s
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Army Auxiliary Corps within the term “persons in military service”;
and the National Defense Act, as amended, includes within the pro-
hibition against unauthorized use of the uniforms of the Army, Navy
and Marine Corps, the uniform of the WAACS. We conclude that the
WAACS are in the military service of the United States within the
meaning of our Act of 1917. It is of interest that the Attorney Gen-
eral of New York ruled on July 7, 1942, that the WAACS were in
the military service of the United States within the meaning of the
New York military law.

The Ordnance Battalions being organized by affiliation with the
National Automobile Dealers Association are to be basically mobile,
consisting of technical men with a thorough mechanical background..
The officers to be selected will be given approximately one month’s
preliminary training after which they will recruit non-commissioned
officers and privates to complete a battalion. By communication of
October 10, 1942, the Adjutant General of the United States informs
us that these Ordnance Battalions are units of the Army of the United
States after being ordered into active military service, and that the
personnel thereof, both commissioned and enlisted, will be entitled to
the same benefits as men who enlist or are inducted into the Army of
the United States. We believe that Commonwealth employees who
become members of these Ordnance Battalions are entitled to the
benefits of the Act of June 7, 1917, P. L. 600, as amended, when, as
and if such battalions are ordered into active military service.

It is our opinion, therefore, and you are accordingly advised, that
Commonwealth employees who enter the Women’s Army Auxiliary
Corps, and the Women’s Reserve of the Naval Reserve, enter the
military or naval service of the United States, or a branch or unit
thereof, within the meaning of the Act of June 7, 1917, P. L. 600, as
amended, supra; that Commonwealth employees who enter the Army
Specialist Corps do not come within the meaning of said act; and
that Commonwealth employees who become members of Ordnance
Battalions being organized by affiliation with the National Automo-
bile Dealers Association come within the meaning of said act when
such battalions are ordered into active military service as a unit of the
Army of the United States.

Very truly yours,
DEPARTMENT OF JUsTICE,

Craupe T. REno,
Attorney Qeneral,

WiLLiam M. Rurter,
Deputy Attorney General.

~
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OPINION No. 443

Memeorial Hospital, Monongahela—Fire Loss—Disposition of insurance—Com-
monwealth’s lien—Acts of June 9, 1911, P. L. 736; April 29, 1915, P. L. 201.
If the lien for $10,000, in favor of the Commonwealth is paid off by the hospital

then the checks which are in the possession of the Department of Welfare should

be returned to the various companies making them, or, at the option of the

Memorial Hospital of Monongahela handed to the State Treasurer for endorse-

ment and delivery to the hospital. If the lien is not paid off and satisfied, then

the various insurance companies issuing the checks should be consulted with a

view to having them issue in lieu thereof checks to the Commonwealth’s sole

order totaling the amount of the Commonwealth’s lien.

Harrisburg, Pa., December 9, 1942.

Honorable E. Arthur Sweeny, Secretary of Welfare, Harrisburg, Penn-
sylvania.

Sir: We are in receipt of your request of December 3, for an opin-
ion with regard to the disposition of the fire insurance proceeds of the
fire loss at the Memorial Hospital in Monongahela, Pennsylvania.

You state that against property of the Memorial Hospital the Com-
monwealth has a lien filed August 29, 1916, of $20,000 against the
new hospital building owned by the Monongahela Memorial Hospital
Association, comprising lots 68, 69, 70 and 71 in the Bellewood Plan
of Lots, and lien filed August 29, 1916, for $10,000 on the hospital
building laundry located on the same lots. Insurance was carried
with several companies, paid for by the Hospital Association to protect
the interest of the Commonwealth.

As a result of a fire which occurred September 12, 1942, the laundry
building, on which the Commonwealth had a $10,000 lien, and its
contents were destroyed to the extent of $13,207, and checks for the
proceeds of insurance thereon, made payable to Memorial Hospital
of Monongahela, Commonwealth of Pennsylvania, and Receiver of
Alexander and Company, were issued as follows:

Commercial Union Assurance Company, Limited, dated
October 14, 1942, on the Irving Trust Company of New York,
on- Policy No. 200005, in the amount of $2750;

North British and Mercantile Insurance Co., Limited,
dated October 14, 1942, on the Bank of the Manhattan Com-
pany, New York, on Policy No. 329351, in the amount of
$2750; '

The Continental Insurance Company, dated October 18, .
1942, on The City Collection Department, New York Clear-
ing House, on Policy No. 1660, in the amount of $2000;
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Springfield Fire and Marine Insurance Co., dated October
16, 1942, on Third National Bank and Trust Company,
Springfield, Mass., on Policy No. 2894, in the amount of
$2000;

Milwaukee Mechanics’ Insurance Company, dated October
16, 1942, on Federal Trust Company, Newark, New Jersey,
on Policy No 1160, in the amount of $2000.

These checks total $11,500, and you ask what disposition is to be
made of them.

The Commonwealth’s lien on the destroyed laundry building of
$10,000 was acquired in accordance with the provisions of the Act
of June 9, 1911, P. L. 736, 72 P. S. §§ 3484 to 3492, inclusive.

The pertinent portions of that act are here quoted:

All appropriations of money hereafter made by this Com-
monwealth to any benevolent, charitable, philanthropie, edu-
cational, or eleemosynary institution, corporation, or unin-
corporated association, not wholly supported by this Com-
monwealth, and not under the exclusive control and man-
agement of this Commonwealth, for structures, erections, or
other permanent improvements of any kind, shall be a lien
as hereinafter set forth on the real estate upon which such
structure, erection, or other permanent improvement is to be
made.

Such appropriation shall be non-interest bearing liens on
said real estate from the date of such entry of said certifi-
cates in sald dockets, and, in case of public or private sale
of such real estate, shall be paid out of the proceeds thereof
before any subsequent lien, mortgage, encumbrance, or other
charge.

All such institutions, corporations, or unincorporated asso-
ciations shall have the right to pay the amount of said liens
to the State Treasurer, at any time, in full or in partial pay-
ments; and it shall be the duty of the State Treasurer to ac-
cept the same, and to forthwith transmit to the prothonotary
of the respective county aforesaid his certificate, that he has
received sald payment or payments, and the date of receiv-
ing same; which certificate or certificates shall be forthwith
filed and kept by said prothonotary with the other records
in the case, and a notation thereof, setting forth the respec-
tive dates and amounts of such payments, shall be made by
him on said dockets and indices, in the proper place; and
when it appears that the full amount of said appropriation
has been repaid as aforesaid to the State Treasurer, said
prothonotary shall mark said lien as satisfied in full upon
said dockets and indices, at the proper place. * * *

It is to be noted that the legislature made no provision with regard
to liens of this type where fire damage totally or partially destroyed
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the realty on which the lien existed; nor evidently was such a situa-
tion even contemplated, for there is no requirement that insurance
be carried against loss.

That insurance was carried by the Memorial Hospital to proteet
the interests of the Commonwealth, is a fact. Consequently, this fact,
even though dehors the contract under which the money was loaned
and the lien acquired, must be considered as binding upon the hospital
even though it were not adopted or sanctioned by the Commonwealth
until after the fire loss actually occurred.

This is basic Pennsylvania law, enunciated as early as 1848. Milten-
berger v. Beacom, 9 Pa. 198, See 20 Vale Penna. Digest, Insurance
Section 580, et'seq.

Undoubtedly one of your predecessors in office has adopted or sanc-
tioned the act of insuring for the protection of the Commonwealth’s
lien prior to the occurrence of the fire loss. At any rate, your present
correspondence indicates that you do adopt and sanction the procure-
ment of insurance, which is sufficient to bring the case within the rule
above stated and make the insurance proceeds available for the pro-
teetion of the Commonwealth.

In the circumstances, the Commonwealth is entitled from the in-
surance proceeds to $10,000, the amount of its lien. Peoples St. Ry. Co.
v. Spencer, 156 Pa. 85 (1893) ; Abbotsford B. & L. Assn. v. Wm. Penn
Fire Ins. Co., 130 Pa. Super. 422 (1938).

We find no authority in the law which allows you, or any other
department, to release the Commonwealth’s claim for $10,000 against
the insurance proceeds until the amount of the Commonwealth’s lien
is paid in full. To endorse the checks which you have in your posses-
sion, before payment of the amount of the lien, or for the State Treas-
‘urer or any other State officer to endorse them under these conditions,
even though given the most complete assurances that the money
when paid would be devoted to rebuilding the demolished premises
on which the lien exists, would be tantamount to paying out Com-
monwealth funds And that cannot be done except by appropriation
of the legislature: Constitution of Pennsylvania, Article III, Section 16.

We realize the harshness of this rule and the obstacles to speedy
reconstruction of the fire-damaged premises it may impose; yet we
are bound to adopt it and leave amelioration to the legislature where
the Constitution of 1874 has placed it. Fortunately, in only a few
weeks. the General Assembly will be in session. Application for a
requisite appropriation can be made when it convenes.
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If the Memorial Hospital of Monongahela has sufficient  funds
available, it can pay off the amount of the Commonwealth’s lien and
have it satisfied under section 7 of the act of 1911, supra. In such case
the checks can be endorsed by the State Treasurer and delivered to
the hospital or returned unendorsed to the insurance company makers
at the option of the hospital.

If the hospital does not have the funds to pay off the lien and can-
not acquire them under the Act of April 29, 1915, P. L. 201, 72 P. S.
§ 4038, et seq., (which, in brief, allows Commonwealth liens of the
type of this one, in certain cases to be postponed to subsequent mort-
gages), or cannot otherwise acquire the requisite funds, then the
insurance company issuing the checks for the loss, must be required,
either amicably or through appropriate action, to rewrite them so
that checks payable to the Commonwealth only will be made in the
exact amount for which it has a lien on the destroyed property.

It is our opinion that (1) If the lien for $10,000, in favor of the
Commonwealth of Pennsylvania, is paid off and satisfied under Sec-
tion 7 of the Act of June 9, 1911, P. L. 736, 72 P. S. § 3490, then the
checks which you have in your possession as follows:

Commercial Union Assurance Company, Limited, dated Oc-
tober 14, 1942, on the Irving Trust Company of New York,
on Policy No. 20005, in the amount of $2750;

North British and Mercantile Insurance Co., Limited, dated
October 14, 1942, on the Bank of the Manhattan Company,
New York, on Policy No. 329351, in the amount of $2750;

The Continental Insurance Company, dated October 18, 1942,
on The City Collection Department, New York Clearing
House, on Policy No. 1660, in the amount of $2000;

Springfield Fire and Marine Insurance Co., dated October

16, 1942, on Third National Bank and Trust Company,

Springfield, Mass., on Policy No. 2894, in the amount of

$2000;

Milwaukee Mechanics’ Insurance Company, dated October

16, 1942, on Federal Trust Company, Newark, New Jersey,

on Policy No. 1160, in the amount of $2000;
should be returned to the various companies making them, or, at the
option of the Memorial Hospital of Monongahela handed to the State
Treasurer for endorsement and delivery to the hospital.

(2) If the lien for $10,000, in favor of the Commonwealth of Penn-
sylvania, is not paid off and satisfied under section 7 of the act of
1911, supra, then the various insurance companies issuing the checks
above described, should be consulted with a view to having them
issue in lieu thereof checks to the Commonwealth’s sole order total-
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ing the amount of the Commonwealth’s lien. In the event of the
failure of the companies or any of them to accede to demand in ac-
cordance herewith, the matter should be submitted to this depart-
ment for appropriate action.

Very truly yours,
DEPARTMENT OF JUSTICE,

Craupe T. Reno,
Attorney General.

Rarpu B. UMsTED,
Special Deputy Attorney General.
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Employees, Department of Public Assistance, eligible list,
removal for misstatements in application .............. 387 19
Employees, induction into military service, benefits to de-
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July 2, 1941, P. L. 231 ..ottt i 435 224

Public officials, vacancies, appointinent by Governor, ex-
piration of commissions, general and municipal elections,

F 259010 E:1 o 410 119

F
Fees, censorship of 16 millimeter films ........................ 386 16
Fees, for volunteer police commissioners not required .......... 411 125
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Valley Forge Park Commission, salaried and per diem per-
sonnel, appointment and dismissal ...................... 382 1
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Workmen’s Compensation, occupational diseases, Commmon-
wealth’s liability for interest on payment ................

Liability Insurance, property held in trust, responsibility for
payment of Premiums .....ovvvvieiinnriiniiirnineiaierennns
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REVENUE, DEPARTMENT OF
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